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WATER DIVERSION FROM LAKE MICHIGAN 


MONDAY, JULY 13, 1959 


Unitep States SENATE, 
SvuBCOMMITTEE ON FLoop Contrrotc—Rivers AND Harpors, 
ComMITTEE oF Pustic Works, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a.m., in room 
4200, Senate Office Building, Senator Robert S. Kerr (chairman of 
the subcommittee) presiding. 

Present: Senators Kerr, McNamara, Randolph, Gruening, Young 
of Ohio, Muskie, and Case. 

Senator Kerr. The subcommittee will come to order. We have be- 
fore us H.R. 1 and S. 308, which will be made a part of the record. 

(H.R. 1 and S. 308 are as follows :) 


{H.R. 1, 86th Cong., 1st sess.] 


AN ACT To require a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, in in order to provide the 
basis for the study, authorized by section 2 of this Act, of the effect of increased 
diversion of water from Lake Michigan, in addition to the one thousand five 
hundred cubic feet of water per second presently provided by the 1930 decree 
of the Supreme Court of the United States (281 U.S. 181-202) and subsequently 
authorized by the Rivers and Harbors Act of 1930 (46 Stat. 918, 929), upon the 
Illinois Waterway and the degree of improvement in such waterway caused there- 
by, and the effect of such increased diversion upon commerce among the several 
States and navigation on the Great Lakes and their connecting waterways, and 
the Illinois Waterway, authority is hereby granted to the State of Illinois and 
the Metropolitan Sanitary District of Greater Chicago, under the supervision 
and direction of the Secretary of the Army, to withdraw water from Lake 
Michigan for the one-year period specified in paragraph (3) of subsection (b) 
of section 2 this Act, in addition to all domestic pumpage, at a rate providing a 
total annual average of not more than two thousand five hundred cubic feet of 
water per second, to flow into the Illinois Waterway during such one-year 
period, subject to the following limitations: 

(1) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan. 

(2) The Secretary of the Army shall not allow any water to be directly 
diverted from Lake Michigan to flow into the Illinois Waterway during times 
of flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

(3) With respect to the regulation of flows along the Illinois River, partic- 
ularly at Pekin, Illinois, the diversion authorized by this Act in accordance 
with this section will be regulated with the objective of maintaining a uniform 
flow at Pekin of eight thousand cubic feet per second when such uniformity of 
flow is feasible, as determined by the Chief of Engineers and the Secretary of 
the Army, and when maintenance of this uniformity will not conflict with or 
interfere with the preceding provisions of this section. 

Seo. 2. (a) During the three-year period beginning on the date funds are first 
made available for the study the Secretary of Health, Education, and Welfare, 


1 
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in cooperation with the Secretary of the Army (acting through the Chief of 
Engineers), shall cause a study to be made of the effect on the Great Lakes 
and their connecting waterways and on the Illinois Waterway of the increased 
annual diversion of one thousand cubic feet of water per second for the one-year 
period authorized by this Act, and the improvement in navigation conditions 
and other improvements along the Illinois Waterway which may result from 
such increased diversion. 

(b) The study authorized to be made by subsection (a) of this section shall 
be divided into the following phases: 

(1) The first period of six months shall begin on the date funds are first 
made available for the study and shall be used to develop plans for the tests 
and range of studies of the Illinois Waterway, and the Great Lakes and their 
connecting waterways, with no increase in the authorized diversion from Lake 
Michigan during such period. 

(2) The twelve-month period immediately following the period specified in 
paragraph (1) shall be devoted to a stream survey of the Illinois Waterway, 
and the Great Lakes and their connecting waterways, under existing conditions, 
with no increase in the authorized diversion from Lake Michigan during such 
period. 

(3) The twelve-month period immediately following the period specified in 
paragraph (2) shall be used to study the conditions in the Illinois Waterway, 
and the Great Lakes and their connecting waterways, with a total annual 
average diversion of two thousand five hundred cubic feet of water per second 
(comprising the authorized diversion of one thousand five hundred cubic feet 
of water per second and the additional one thousand cubic feet of water per 
second authorized by the first section of this Act) in addition to all domestic 
pumpage. 

(4) The six-month period immediately following the period specified in 
paragraph (3) shall be used to prepare the final report required by subsection 
(c) of this section. 

(c) Upon completion of the study authorized by subsection (a) of this section, 
the Secretary of Health, Education, and Welfare and the Secretary of the Army 
shall correlate the results of such study, and shall report such results to Con- 
gress. The report on such results shall contain recommendations with respect to 
continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amount authorized by the first section of this Act, or increasing 
or decreasing such amount. 


[S. 308, 86th Cong., 1st sess.] 


A BILL To require a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, and for other 
purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That, in order to provide the basis for the 

study, authorized by section 2 of this Act, of the effect of increased diversion 
of water from Lake Michigan, in addition to the one thousand five hundred cubic 
feet of water per second presently provided by the 1930 decree of the Supreme 

Court of the United States (281 U.S. 181-202) and subsequently authorized by 

the Rivers and Harbors Act of 1930 (46 Stat. 918, 929), upon the Illinois Water- 

way and the degree of improvement in such waterway caused thereby, and the 
effect of such increased diversion upon commerce among the several States and 
navigation on the Great Lakes and the Illinois Waterway, authority is hereby 
granted to the State of Illinois and the Metropolitan Sanitary District of Greater 

Chicago, under the supervision and direction of the Secretary of the Army, to 

withdraw water from Lake Michigan for the one-year period specified in para- 

graph (3) of subsection (b) of section 2 of this Act, in addition to all domestic 
pumpage, at a rate providing a total annual average of not more than two 
thousand five hundred cubic feet of water per second, to flow into the Illinois 

Waterway during such one-year period, subject to the following limitations: 

(1) The Secretary of the Army shall at all times have direct control and super- 
vision of the amounts of water directly diverted from Lake Michigan. 

(2) The Secretary of the Army shall not allow any water to be directly di- 
verted from Lake Michigan to flow into the Illinois Waterway during times of 
flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. (a) During the three-year period beginning on the date of enactment 
of this Act the Secretary of Health, Education, and Welfare, in cooperation with 
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the Secretary of the Army (acting through the Chief of Engineers), shall cause 
a study to be made of the effect on Lake Michigan and on the Illinois Waterway 
of the increased annual diversion of one thousand cubic feet of water per second 
for the one-year period authorized by this Act, and the improvement in navigation 
conditions and other improvements along the Illinois Waterway which may result 
from such increased diversion. 

(b) The study authorized to be made by subsection (a) of this section shall 
be divided into the following phases : 

(1) The first period of six months shall begin on the date of enactment of this 
Act and shall be used to develop plans for the tests and range of studies of the 
Illinois Waterway, with no increase in the authorized diversion from Lake 
Michigan during such period. 

(2) The twelve-month period immediately following the period specified 
in paragraph (1) shall be devoted to a stream survey of the Illinois Waterway 
under existing conditions, with no increase in the authorized diversion from 
Lake Michigan during such period. 

(3) The twelve-month period immediately following the period specified 
in paragraph (2) shall be used to study the conditions in the Illinois Waterway 
with a total annual average diversion of two thousand five hundred cubic feet of 
water per second (comprising the authorized diversion of one thousand five 
hundred cubic feet of water per second and the additional one thousand cubic 
feet of water per second authorized by the first section of this Act) in addition 
to all domestic pumpage. 

(4) The six-month period immediately following the period specified in para- 
graph (3) shall be used to prepare the final report required by subsection (c) 
of this section. 

(c) Upon completion of the study authorized by subsection (a) of this section, 
the Secretary of Health, Education, and Welfare and the Secretary of the Army 
shall correlate the results of such study. Thereafter the Secretary of the Army 
shall report such results to Congress on or before June 1, 1962. The report on 
such results shall contain recommendations with respect to continuing the 
authority to divert water from Lake Michigan into the Illinois Waterway in 
the amount authorized by the first section of this Act, or increasing or de- 
creasing such amount. 


Senator Kerr. Congressman Tom O’Brien. 
Glad to see you, Congressman. 


STATEMENT OF HON. THOMAS J. 0’BRIEN, A REPRESENTATIVE IN 
CONGRESS FROM THE SIXTH CONGRESSIONAL DISTRICT OF THE 
STATE OF ILLINOIS 


Mr. O’Brien. Mr. Chairman, let me first express my gratitude to 
you and to the members of this committee for again giving me the 
opportunity to testify in support of my bill which is now under 
consideration. This committee is very familiar with the purposes of 
this bill. It is similar to those which you have heard a number of 
times before, in seeking to obtain congressional approval for an ex- 

eriment which will permit an additional small quantity of water to 

diverted from Lake Michigan to enable the people of the city of 

Chicago and of the State of Illinois to deal with their growing sani- 
tation problem. 

Earlier bills were passed by the 83d and 84th Congresses only to be 
vetoed by President Eisenhower. The bill which I filed last year 
pene the House and was approved by the Senate Committee on 

ublic Works. It was brought to the floor of the Senate in the dying 
hours of the 85th Congress and its opponents were able to prevent 
its passage when adjournment became imninent. The House passed 
this bill earlier this year and we hope for early approval by this 
committee again and by the Senate, this time. I hope—and expect— 
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that it will be the last time that I will have to urge the bill’s passage. 

Mr. Chairman, I appear here today on behalf of almost the entire 
Illinois delegation. With the exception of one member, all Republi- 
cans and Democrats from Illinois—those from the metropolitan 
area—the city of Chicago, and the rural area downstate, as well, join 
in urging passage of this bill. It is a rare occasion when we have such 
unanimity. This by itself should indicate how very vital passage of 
this bill is for all the people of the State of Illinois. 

You will note, Mr. Chairman, this bill differs from the one I filed 
last year in that it spells out the manner in which the experiment 
is to be conducted. The 3-year experimental period which was the 
subject of the last bill is contained, but actual diversion of 1,000 cubic 
feet of water per second will be permitted only for 12 months during 
the 3-year experimental period. The remaining 24 months will be 
used for studies preliminary to the actual diversion and following 
it. 

I believe sincerely that if the Senate approves this bill, the Presi- 
dent will sign it. While it is true that the Government of Canada has 
voiced an objection, I believe that there is the basis of agreement 
with the Government of Canada. I know that Canadian officials fear 
that this bill may be a permanent diversion, which is a totally unwar- 
ranted conclusion. It has been made known to the Canadian Gov- 
ernment that this is a bill for a 1-year diversion to be carried out under 
the supervision of the Corps of Army Engineers. It is under no 
circumstances a permanent diversion. Secondly, the President’s last 
veto message looked to the conclusion of a study by the Corps of Army 
Engineers to ascertain whether the objections to the bill were well 
founded. That study, which was completed several years ago, indi- 
cated conclusively that a temporary diversion of the additional 1,000 
cubic feet of water per second for 1 year at Chicago would result in 
a lowering of the lake levels by less than one-fourth inch. All the 
evidence indicates that the small amount of additional water con- 
templated by this bill will not be injurious in any respect to any of 
the communities on the Great Lakes. There is an unsanitary con- 
dition in the Illinois Waterway which must be relieved, and this test, 
we believe, will furnish valuable information toward easing that 
condition. 

Certainly there is nothing to be lost and much to be gained by this 
experiment, not only for Chicago but for every metropolitan com- 
munity, because the problems of water purification and waste dis- 
posal are becoming increasingly more important. The information 
coming out of this experiment may well prove to be of far-reaching 
benefit even to those who oppose this bill. 

Mr. Chairman, I hope the committee will pass this bill. 

Senator Kerr. Thank you, Congressman O’Brien. And I know 
that you are familiar with the fact that I share your wishes in the 
matter. 

Are there any questions of the Congressman ? 

Senator Youne of Ohio. No questions. 

Senator Muskie. No questions. 

Senator Kerr. Senator Douglas, I will be glad, if it is agreeable 
with the committee, first to have your statement and then let you call 
the witnesses for the proponents of this bill, following which we will 
then hear the opponents. 
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STATEMENT OF HON. PAUL H. DOUGLAS, A U.S. SENATOR FROM THE 
STATE OF ILLINOIS 


Senator Doveias. Thank you very much, Mr. Chairman, and I may 
say that my colleague, Senator Dirksen, was in the chamber earlier. 
He was compelled to go to an important meeting of the Judiciary 
Committee but will be back later in the morning. And as I understand 
it, joins us in support of this measure. 

Mr. Chairman and colleagues, I appreciate your courtesy in per- 
mitting me to appear before you. 

You have in the past considered this general issue no less than three 
times and have approved our request in each and every instance. The 
bill has twice passed Congress only to be vetoed by the President. Last 
year, as you will remember, the House passed the bill and this com- 
mittee also approved it. It would have passed the Senate but for a 
last minute filibuster by the junior Senator from Wisconsin. This 
year, the House has passed it again and so it is once more before you. 
You know the contents of the present bill, but there has been so much 
misrepresentation from some of the other Lake States and from certain 
political figures in our neighbor to the North, that perhaps it would be 
well to remind both them and the public just what we are and what we 
are not asking : 

1. We are not asking for any permanent diversion of water from 
Lake Michigan. 

I cannot make that statement too strongly. 

2. We are not asking for even a 3-year diversion, although such a 
request was embodied in some of the earlier bills. 

3. We are only asking for an experimental diversion of an added 
1,000 cubic feet per second for only 1 year. This is to be within a 3- 
years’ study by the Department of Health, Education, and Welfare, 
with the assistance of the Army Engineers. 

4. We are asking that this study go into all phases of the problems 
which Chicago—as the second largest city on the continent—faces in 
the disposal of its human and industrial water and waste. For our 
metropolitan community has a population of over five million people 
and teems with factories whose wastes are equal to those of another 
three million. 

5. Chicago has now the best system of sewage disposal of any city on 
the American continent. We have spent over $400 million upon it 
and it has been acclaimed as one of the seven engineering wonders. 
By use of both sedimentation and the activated sludge treatment, we 
are able to eliminate approximately 90 percent of all solids and to meet 
by slightly over 90 percent the necessary biochemical demand for 
oxygen. 

This is in sharp contrast with the other lake cities (aside from 
Milwaukee) which have only from 40 to 60 percent efficiency in treating 
their sewage. 

We regret that our fine neighbor to the north, Milwaukee, the city 
which we like so well, has just fallen from the high position she 
formerly occupied. For she has installed a second disposal plant 
which does not use the activated sludge method but only primary sedi- 
mentation. This is going to have an unfortunate effect, and we fear it 
will imperil the water supply and beaches in communities to the south, 
such as Kenosha and Racine. As long as this dumping of Milkaukee 
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filth into Lake Michigan only hurts Wisconsin citizens, we have no 
right to protest, but if it imperils the health of people along our north 
shore, we shall reluctantly be forced to ask for national action to abate 
the nuisance. 

6. But to return to our problem. Despite our high efficiency, the 10 
percent residual effluent—which is the equivalent of the waste from 
800,000 people (or more than the entire population of Milwaukee )— 
is creating a poisonous and unsanitary condition in the Chicago and 
Des Plaines Rivers into which this effluent is discharged. 

7. In a misguided and diversionary move, the other Lake States are 
trying to make us dump this effluent into Lake Michigan itself. Here, 
because of the comparative shallowness of the water and the circular 
motion of the current, it would endanger the water supply and the 
health of at least half of the population of Chicago and also that of 
the rapidly growing Calumet, which extends as far as Gary, Ind. 

8. We ask for an expert study of this whole problem which should 
be of aid not only to Chicago, but to all the major cities of the country. 
As one feature—but only one—of this study, we want to see if an 
experimental diversion of an average of 1,000 cubic feet per second 
would improve the sanitation of the rivers south of Chicago and help 
to clean up the waters of the Chicago and Des Plaines Rivers, both 
by a greater rate of flow and by the introduction of more oxygen. 
But we want this done in only 1 year. And we also want the over- 
all 3-year-study to consider such supplementary and possible alterna- 
tive methods as (a) chlorination and (b) artificial aeration through 
the injection of compressed air at strategic points near those where 
the effluent is discharged. 

The study may also examine anew the question of the effects upon 
lake levels and, hence, upon power and shipping, although these facts 
are already well known and, as you are aware, are infinitesimal. 

But we do say that the effects of added diversion should be studied 
and that the only adequate way to do this is to try it for a brief 
period of time, namely, 1 year, and see whether or not it is worth- 
while. Much good and no harm can come from such a study. 

9. If the verdict is against any further diversion, I am sure this 
will close the matter. Certainly in this event Congress would never 
provide for a permanent diversion and speaking for myself, if I were 
still a member of this body, I would never ask for it. I am willing 
to abide by the decision, and I believe those in Chicago will, likewise, 
whatever it may be. May I suggest that those who appear against 
this bill be asked if they will take a similar pledge. 

10. The truth of the matter is, of course, that as the Army Engi- 
neers have separately testified, 1 year’s diversion of 1,000 cubic feet 

er second (a) would not affect in the slightest the level of Lake 
Natiertor (b) would lower the level of Lakes Michigan and Huron by 
only one-fifth to one-quarter of an inch, and on Lakes Erie and 
Ontario by only one-sixth of an inch. We can thus see how ridiculous 
is the claim of the lake shippers, generaled by Mr. George M. Hum- 
phrey, that this would damage them. 

It is well to remember in this connection that the annual or seasonal 
fluctuation in the level of the Great Lakes is approximately 1 foot, 
and that the long-time or cyclical fluctuation is over 6 feet. How 
insignificant in relation to harbors and to shipping is a quarter of 
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an inch. Even the permanent diversion of 1,000 cubic feet per second 
would affect the Michigan and Huron levels by only 1 inch and that 
of Erie and Ontario by five-eighths of an inch. 

In this connection, it should be noted that our neighbor, Canada, 
the Beautiful Lady of the Snows, diverted 5,000 cubic feet a second 
in the 1930’s into Lake Superior from the Ogoki-Albany region and 
hence ultimately from Hudson Bay. Faced with an accomplished 
fact, we acquiesced. This has raised the level of Lakes Michigan and 
Huron by five inches and has caused considerable shore damage. 
But in order to minimize friction, we in Illinois have never raised 
any objections or hurled denunciations at Canada, such as those to 
which we are being subjected. Nor shall we do so. But the facts 
should please be noted. 

11. All of these facts can be developed by the Department of Health, 
Education, and Welfare and by the Army Engineers and can be of 
invaluable assistance not only to Congress, but also to Judge Maris, 
who has just been appointed special master in a parallel case before 
the Supreme Court. This legislation is therefore a necessary supple- 
ment to the judicial process. 

It can only be carried out by Act of Congress and such a study, to 
be effective, should include a 1-year trial diversion. 

12. There remains the question of Canada’s opposition. With 
Congressman Yates, I made a trip to Ottawa in April to discuss this 
question with Prime Minister Diefenbaker. Congressman Yates has 
since gone into this matter with Canadian parliamentarians, and I 
had a long conversation with the Prime Minister last Monday in 
Chicago. We have both found the Prime Minister to be a charming 
and friendly person although, if I may say so, he is quite firm in 
the common Canadian misconceptions. 

For the Canadian leaders of public opinion are as badly informed 
about the real nature of our proposals as are the political leaders 
of our sister Lake States, although I should hasten to add that our 
Canadian friends have much more valid reasons for their mis- 
understanding. 

There is, of course, no doubt that Canada has no technical or legal 
claim against us, since Lake Michigan lies entirely within the United 
States, and hence as Chairman Kerr has repeatedly pointed out, it is 
not an international water. Nor do Canada or New York have any 
legal claim against us in power matters since they are only entitled 
to share the water which flows out from Lake Erie through the 
Niagara River and cannot properly use that right to control how 
many people shall drink or use water from Lake Michigan a thousand 
miles away. 

But in the interest of friendly relations with our neighbor to the 
north and to soften the bitterness which has been created by recent 
acts of this administration, we are willing to offer to indemnify 
Canada if she can prove, before a court or body of competent juris- 
diction, that her shipping and power interests are damaged by the 
totality of our actions. We will pay any such damages as may be 
assessed against us. 

And Vice President Griglik of the board of the sanitary district, 


who is going to present our main argument is here and I am sure will 
affirm that statement if mine. 
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Furthermore, this body of competent jurisdiction could be an ad 
hoc international tribunal upon which both Canada and the United 
States have equal representation. We would also gladly agree to 
other appropriate processes of consultation with Canada, prior to any 
action, which might help to salve the wounded pride of our sister 
to the north. 

And to our friends from the Pacific Northwest who are fearful that 
we may establish a precedent which will strengthen Canada’s claim 
to divert annually 15 million acre-feet of the water of the Columbia, 
may I point out that we are ready to accord Canada all the rights and 
courtesies which the Northwest could legitimately ask from Canada. 

And finally, Mr. Chairman and members of the committee, all we 
ask is that this matter of Chicago’s waste disposal be studied by a com- 
petent body, and that this study be practical and not entirely theo- 
retical. We are willing to abide by the verdict whether it be favorable 
or unfavorable. Wedonot fearthetruth. If we are wrong, we want 
to know it and we will govern ourselves accordingly. If we are right, 
we think other should do likewise. 

We do not fear the truth because we believe it is irrefutable and ulti- 
mately beneficial. : 

We hope that those who now appear against us will adopt a similar 
attitude and that we may all be reconciled by the truth and that petty 
jealousies, prejudices and misunderstandings may be dissolved in its 

ealing power. 

Senator Youne of Ohio (presiding). May I, as acting chairman, 
compliment the distinguished Senator from the State of Illinois, Mr. 
Douglas, upon a very masterful argument here. 

Senator Doveras. The argument is not masterful, but the case is 
irrefutable. Thank you, Mr. Chairman. 

Senator Younes of Ohio. May I say as to the distinguished Con- 
gressman from Illinois, Tom O’Brien, I formerly had the good fortune 
to be associated with him on the Committee on Ways and Means of the 
House of Representatives, he made a magnificent statement here 
today. I would not want to say that it was irrefutable, but it was a 
very fine statement and very helpful, I am sure, to members of the 
committee who want to delve into this matter thoroughly and arrive 
at the facts. 

Are there any questions from Senator Muskie ? 

Senator Musxre. No questions. 

Senator Youne of Ohio. Any questions? 

Senator Gruentne. No. 

Senator Youne of Ohio. May I, also, add, Senator Douglas, that 
the plight of George Humphrey will not prevail as to change my atti- 
tude on this. 

Senator Doveras. It is quite well known that Mr. George Hum- 
phrey is the head of the M. A. Hanna Co. that has been a dominant 
figure in the Lake Shippers Association, and that that association is 
really the moving force in opposition to the O’Brien bill. 

Senator Youne of Ohio. You and I are familiar with his record as 
Secretary of the Treasury. 

Senator Doveras. I have nothing against Mr. Humphrey at all. 
But I think his identity in this matter should be known. 

Senator Youne of Ohio. A great many citizens and officials of my 
State of Ohio are violently opposed to this. 
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May I ask who is the next witness you desire? 

Senator Dovetas. I would desire to have Congressman Yates cover 
any certain points which I did not cover. 

Senator Youne of Ohio. We will be glad to hear from you. 


STATEMENT OF HON. SIDNEY R. YATES, A REPRESENTATIVE IN 


CONGRESS FROM THE NINTH CONGRESSIONAL DISTRICT OF THE 
STATE OF ILLINOIS 


Mr. Yares. There are certain points that I think should be made 
clear, Mr. Chairman, as we begin this case. The Senator, in his 
very excellent statement, did not touch upon them. 

irst, repeating what he said, this is a temporary diversion that 
is sought by this bill. I think it would be well if the committee kept 
in mind the fact that the arguments of the opponents of the bill will 
be predicated upon a permanent diversion. They will be taking for 
their premise the fact that this is the opening wedge in a campai 
for a permanent diversion. And starting with that premise, they will 
then tell the committee what damage will accrue as the result of a 
permanent diversion. 

That argument is not valid in this hearing, inasmuch as this bill 
seeks only a temporary diversion, the effects of which have already 
been determined by the Corps of Army Engineers as causing no sig- 
nificant damage to jake shipping interests nor interests to the New York 
Power Authority. 

Secondly, opponents will say that this test is not needed. That 
the results are already well known. In reply to this, I point out that 
the Department of Health, Education, and Welfare, has stated that 
while it is true they could conduct this test and come to certain 
conjectures, it would be necessary that the results of their estimates 
be tested by an actual diversion. In support of that I cite the aide 
memoire written by the Department of State to the Government of 
Canada seeking Canada’s position prior to the hearings on this bill 


in the last Congress. And in the course of that aide memoire, it was 
stated as follows: 


The proposed legislation, among other aspects, would enable the U.S. Public 
Health Service to make new field studies over a 3-year period in the Illinois 
Waterway in order to evaluate the water quality conditions, changes in chemical 


and bacteriological content, the existence of aquatic life and other related 
subjects— 


and this is the important sentence— 


the temporary increased flow would be an indispensable element to a fully effec- 
tive Public Health Service investigation. 

This statement shows that the temporary diversion is necessary in 
order to carry out this test. 

Thirdly, opponents of this bill have demanded that the Sanitary 
District of Chicago pump its effluents back into the lake. Studies 
that some of our engineers have called to my attention, indicate that 
the lake currents which flow past Chicago are not strong enough to 
carry the sewage away in the same manner as the currents do for other 
cities on the Great Lakes, as Milwaukee and Cleveland and others of 
that type. Our engineers fear that to compel Chicago to do that, as 
the neighboring States want to do in the pending Supreme Court 
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case, will make one huge cesspool off the shores of Chicago, Sen, and 
lower Michigan. That is properly a subject for this study. If the 
committee wants to have a study of the lake currents as a part of this 
total study, we think it would be well worth while, too, to verify 
whether the lake currents sweeping by Chicago have sufficient force to 
carry the effluent away. 

The argument will, also, be made that the Supreme Court has taken 
jurisdiction and has appointed a master to consider this entire ques- 
tion. We contend and we are supported in this view by an opinion 
of the Attorney General of the United States, which appears in the 
hearings of the Senate in the last Congress on the bills H.R. 2 and S. 
1123, on page 88, which indicates that the Congress of the United 
States does have jurisdiction to conduct these hearings. And as 
Senator Douglas has so ably pointed out, to attempt by the master to 
resolve the question, refuses the tests that are sought in this bill. 

Fifthly, with respect to the Canadian protest, our Department of 
State has filed a reply to the earlier protest filed by the Goverment 
of Canada in which it excepts to certain points that were raised in 
the protest and asks for consultation. Those consultations, to the 
best of my knowledge, have been agreed upon. 

In recent conversations in the Interparliamentary Conference in 
Canada, I received the impression that the Government of Canada 
would be willing to consult with the Government of the United States 
and consider waiving its protests. 

At the Interparliamentary Conference an additional point was 
covered in the discussion on the Chicago Lake diversion bill. I think 
it was pointed out by Senator Muskie in the course of those conver- 
sations, and I do not think I am breaching any confidence by saying 
this, in pointing out that while it is true that the Department of the 
Army has made certain estimates as to what the result of this test 
would likely be, in connection with the falling of the lake levels, it can 
only be confirmed by actual tests. So for that reason, too, I think that 
this bill should be passed. 

For all of these reasons, Mr. Chairman, I submit that the O’Brien 
bill should be approved by the Senate. 

Thank you, Mr. Chairman. 

Senator Kerr. Thank you. 

Are there any questions from the members of the committee? 

Senator Ranpotru. I am sincerely sorry that other appointments 
necessarily delayed me. I want for the record to indicate that any 
measure brought to this committee with the sponsorship of Thomas 
O’Brien of Illinois, of course, has first of all a sympathetic hearing 
because it was my privilege to have been in Congress with Tom 
O’Brien in 1933. I am delighted to see him here today with Senator 
Douglas, a fine Senator, joining in this measure. I will give it my 
very careful attention. 

Senator Youne of Ohio. May I say, Mr. Chairman, along with 
the distinguished senior Senator from West Virginia, I have to mani- 
fest great admiration also for the Congressman from Illinois, who re- 
mained safely seated from 1933 to the present time. Both Senator 
Randolph and I were his classmates in the House of Representatives, 
starting with the first administration of President Roosevelt. 
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Senator Kerr. I would say to the Congressman who has remained 
safely seated these 26 years, in order to do that he has to be mighty 
strong on his feet. 

Senator Youne of Ohio. Yes. We usually pay a great deal of 


attention and give great consideration to every matter that he pro- 
poses. That is certain. 


No questions from me. 

Senator Muskie. Congressman Yates made some reference to the 
Interparliamentary group discussions in Montreal. If he had not, 
I would have hesitated to ask this question, which I somehow over- 
looked in Montreal. I would like to ask it now. 

Have the Army Engineers, Congressman, made any calculations 
as to the effect on the water levels of the great Lakes of a permanent 
diversion ? 

Mr. Yates Yes; they have. And that appears in the last hearings 
of the predecessor to this bill in the last Congress. 

To the best of my knowledge, or rather to the best of my memory, 
they specified that the effect of a permanent diversion of 1,000 cubic 
feet of water per second would lower the lake levels by one inch on 
Huron and Michigan and a lesser amount on Ontario and Erie. 

Senator Muskie. That isa permanent diversion ? 

Mr. Yates. That is permanent. The 3-year diversion which 
was the subject of an earlier bill provided for a lowering of the lake 
level by three-eighths of an inch for Michigan and Huron, and-ap- 
proximatel half an inch for Erie and 

Senator Muskie. Three inches? 

Mr. Yates. Three-eighths of an inch; yes. 

Senator Muskie. That is what I have. 

Mr. YAtes That appears on page 373 of the hearings, Senator. 

Incidentally, I again repeat, this is a temporary diversion of 1 year. 
And the Senator should keep in mind that this is that kind of a bill. 
It does not seek a permanent diversion. 

Senator Musxir. In the discussion in Montreal, you, also, indi- 
eated, I think, and you will correct me, I am sure, in my recollection 
of it, you indicated that there was no possibility whatever from the 
results of the study of a permanent diversion. 

Mr. Yates. Of the passage, you mean in connection with this? 

Senator Muskie. Yes. 

Mr. Yares. I think what I said at Montreal was that this bill pro- 
vided for a temporary diversion. In view of the opposition, that 


under no circumstances could I envision passage of a bill that provided 
for a permanent diversion. 


Senator Musxtre. At this time? 
Mr. Yates. Not at thistime. I said that at that time. 


Prior to the study, it would be almost impossible to pass a bill for 
the permanent diversion. 


Senator Kerr. May I say this right there, Senator? 
Senator Muskie. Yes. 
Senator Kerr. As I understand it, the witness is trying to call 


attention to these facts: No. 1, the only thing that they seek is 
temporary diversion. 


In view of the fact that they seek that in order to ascertain whether 
or not diversion is the answer to their problem, they, also, want to 


45010—59. 2 
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find out the extent of another problem that might be created by the 
diversion. They neither need nor seek permanent diversion at this 
time. 

And since they seek temporary diversion to find the answer to these 
questions, which are not known at this time, it would be futile to seek 
permanent diversion at this time because they cannot make a case for 
permanent diversion. But if they are able to make a case for tempo- 
rary diversion, the results of the experiment would speak for them- 
selves and then be before us to enable us to ascertain or decide at that 
time whether or not permanent diversion is the answer. 

If the experiments were to demonstrate that permanent diversion 
not only is the answer to their problem, but would not create another 
problem of equal proportion, they would then be able to be in a 
position to ask Congress to make a decision on their permanent 
diversion question. 

If it proves that it is not the answer to their problem or that it 
would create another equally serious problem, then what the answer 
would be, would be up to the Congress to determine. And I would 
presume that their position is that they would not be too hopeful 
of securing permanent diversion. 

Since they are trying to make a case for canoe diversion that 
in itself would not justify, or they could not hope at this time without 
the experiment to make the kind of a case that would enable them 
to get action by the Congress giving them permanent diversion. 

Is that further confusing, or is that enlightening to the situation ? 

Senator Musxre. You could be one of the substitutes for John 
Charles Daly on the program “What’s My Line?” [Laughter.] 

I understood the situation as the chairman stated it, and the points 
that you made are the points that I am trying to elicit for the record 
from Congressman Yates and these other witnessess. My questions 
are not designed to be unfriendly in any way to the case Sake made 
by these gentlemen, but I did want to nail one point down, if I may, 
Mr. Chairman. 

I understood from the discussion in Montreal, as well as from 
Senator Douglas’ representations this morning, that the purpose of 
this temporary diversion was to study all possible alternative solu- 
tions to this problem, Chicago’s problem, and among the solutions 
that will be probed is that of permanent diversion. That is the point 
I want tonaildown. Am I correct there? 

Senator Dovetas. That is correct. 

Senator Muskie. I noticed on page 2 of Senator Douglas’ state- 
ment that he suggests two other alternatives, in these words—he says: 

And we also want the overall 3-year study to consider such supplementary 
and possible alternative methods as (a) chlorination and (b) artificial aeration 
through the injection of compressed air at strategic points. 

I understood this. 

Now, I will further refer to the last sentence in both the Senate 
bill and H.R. 1. The only reference made to the conclusion of the 


study that would be made is contained in the last sentence, which 
reads: 


The report on such results shall contain recommendations with respect to 
continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amount authorized by the first section of this act, or 
increasing or decreasing such amount. 
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It seems to me then that the emphasis of the bill is not on the broad 
range of possible solution but on this one possible solution of perma- 
nent diversion. So I wonder whether or not there is a real possibility 
that there may be a solution to the Chicago problem other than per- 
manent diversion insofar as the present information may give any 
information for an intelligent answer. 

Senator Dovetas. Did you address this question to me? 

Senator Muskie. Primarily, Congressman Yates, but I will be in- 
terested in getting any information. 

Mr. Yates. As Senator Douglas pointed out in his statement—— 

Senator Muskie. I am not asking you to give me an answer that you 
are not in a position to give but I 

Mr. Yates. I can give you what my own feelings are on it, Senator. 
I do not know that I can bind the sanitary district on this. It is my 
own understanding of the purpose of this bill that it is to find out just 
what effect of a 1-year diversion will be in terms of the operation of the 
Chicago plant. We need a study to find out whether our plant is work- 
ing as efficiently as it might. 

I do not think there is any engineer in the world or any person who 
isn’t an engineer who would not agree that Chicago’s sanitation system 
would be benefited by additional diversion. 

Ten thousand cubic feet, as we once had, would invariably help the 
sanitation problem of Chicago; 9,000, 8,000 or any amount of extra feet 
of water would help. But we don’t want any more water than we need 
for the maximum efficiency of our operation. There are certain facts 
that we do not know for sure which would be covered in the test in the 
bill. That is these are the subject of this test. 

In order to have that test, it is necessary to have an additional flow 
of water for 1 year. The reason for that, according to the Department 
of Health, Education, and Welfare, is that they can make calculations 
without the extra diversion but they cannot verify that their calcula- 
tions are accurate without obtaining an additional 1,000 cubic feet of 
water per second per year. That is the reason that we want this bill. 

Senator Muskie. Let me ask my question one other way. Is there 
a real possibility on the basis of the thinking and the study that you 
have given to this problem up to now—is there any real possibility that 
there is an answer to the Chicago problem other than permanent 
diversion ? 

Mr. YArtes. I think so. On the basis of the study that I have made, 
and there are engineers here who can answer that question with greater 
authority than I—I think there is a possibility, one, that there are 
other answers than additional diversion; secondly, we, also, want to 
know whether diversion is the only answer. This test will show this, 
we think. 

Senator Muskie. Would it be well to have in the bill, particularly, 
that section of the bill language indicating that the report of the 
Secretary of Health, Education, and Welfare should indicate the other 
possible solutions, if there are any ? 

Mr. Yates. I though that was implicit in the bill. I would have no 
objection to it. I think it would be a good idea if you want to spell it 
out even further. Asa matter of fact, as I suggested before, the Senate 
may well want to take a look at the currents in Lake Michigan which 
sweep across the lake frontage of Chicago to see whether or not the 
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contentions from our sister States are correct, that Chicago can put the 
effluent back into the lake. We do not think we can put the effluent 
back into the lake. This is a subject of an expanded study in this bill, 
possibly. ; 

Senator Muskie. Is it the position of the Army engineers that they 
could evaluate the effect of permanent diversion on the basis of a 1-year 
diversion ? 

Senator Kerr. The Army Engineers’ representative is here. Let 
him identify himself and answer the question, if he will. Don’t you 
think that would be better ? 

Senator Muskie. Why don’t I postpone the question. 

Senator Kerr. I think it would be very well if he could answer the 
question at this point in the record. 

Mr. Yates. He is sitting back there. 

Senator Kerr. Do you understand the question ? 

Lieutenant Colonel Gisen. The question, I believe, is would this 
assist us in evaluating permanent diversion ? 

Senator Muskie. Not whether it would assist you but could you de- 
termine on the basis of 1-year’s diversion the effect of a permanent 
diversion ? 

Lieutenant Colonel Gisen. We have already determined what the 
effects of permanent diversion would be. Certainly, this would assist 
us in living those conclusions. 


Mr. Yates. That is the point. 

Senator Muskie. That is as carefully worded as a lawyer can make 
it. 

Mr. Yates. I think that answer is a very cogent and proper one. 


Senator Musxrie. I am not criticizing the answer. 

Mr. Yates. As a matter of fact, I welcome the answer. I think it is 
an important answer. While it is true that the Army engineers cannot 
evaluate what the damage is on the basis of the mathematical calcula- 
tions, the actual test is the best way of determining what the answer is. 

Senator Muskie. It was a very ardent and passionate case that 
Congressman Yates made in the Interparliamentary Union at Mon- 
treal. I wondered when he was speaking to Canadian Parliamen- 
tarians, who did not have a single vote on this legislation. 

Mr. Yates. I hope that I am able to make as ardent and eloquent a 
case before those that do have a vote. 

Senator Doveuas. One further comment to the question that Senator 
Muskie has raised. I consulted with the vice president of the Chicago 
district, Mr. Griglik, and the assistant attorney, Mr. Fenlon, and I 
think they will corroborate what I am about to say, namely, that if 
the last sentence is not sufficiently broad enough to provide for rec- 
ommendations other than additional diversion, it would be quite ac- 
ceptable to us to work out language with the committee which will 
permit, at least, a study of other alternatives to the diversion. I may 
say very frankly, although I am not in any sense an engineer, I think 
a very strong case for diversion can be made and will be made, but we 
do not want to foreclose the results. We are perfectly willing to have 
aeration or chlorination considered. 

I want to make it clear that we believe that the present language is 
broad enough to cover the effects upon other communities of altera- 
tions in lake levels. If that language is not clear enough, we are 
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willing to have it modified. Vice president Griglik is here and I 
think, perhaps, he could speak for himself and for the board. 

Senator Kerr. I would state for the record that he has been nod- 
ding his head vigorously as you have made the various statements, 
and I would suggest that we let my statement to that effect appear in 
the record, and the Senator, I am sure, will be willing to accept it. 

Mr. Yares. Have you concluded with me? 

Senator Muskie. Yes. For the time being. 

Senator Kerr. Senator Gruening ? 

Senator Gruentne. No questions. 

Senator Kerr. Call your next witness. 

Senator Dovertas. The main case for H.R. 1 will be presented by 
the Honorable Casimir Griglik, vice president of the Board of the 
Sanitary District of Chicago. 

One of our most eminent citizens. And he has some interesting 
testimony, some features of which I think are completely new to 
present before this committee. And it should be of great interest. 


STATEMENT OF MR. CASIMIR GRIGLIK, VICE PRESIDENT, METRO- 
POLITAN SANITARY DISTRICT OF GREATER CHICAGO, ACCOM- 
PANIED BY VINCENT D. GARRITY; JOHN G. HENNEBERGER; 
WILLIAM S. NORDBURG; WILLIAM A. DUNDAS, GENERAL SUPER- 
INTENDENT; BURTON A. SCHEIDT, CHIEF ENGINEER; GEORGE A. 
LANE, ATTORNEY; LAWRENCE J. FENLON, PRINCIPAL ASSIST- 
ANT ATTORNEY; AND HARRY E. EATON, CLERK 


Mr. Grieuik. Mr. Chairman, at this time, I would like the record 
to show that we have quite a representation here from the sanitary 
district, including, in addition to myself, Mr. Garrity, trustee; Mr. 
Nordburg, Mr. Henneberger, Mr. Eaton, Mr. Dundas, Mr. Scheidt, 
hydraulic engineer and engineer of design. In addition, we have 
Mr. George Lane, our chief attorney, Mr. Larry Fenlon, principal 
assistant attorney. And they are all available for any questions that 
you gentlemen might want to present to them. 

H.R. 1 was introduced in the House, in this session of the 86th 
Congress, by Congressman O’Brien of Illinois on January 7, 1959. 
Similar bills were likewise later introduced by practically all other 
Members of Congress from Illinois. Senate Bill S. 308 was intro- 
duced in the Senate jointly on January 14, 1959, by Senator Douglas 
and Senator Dirksen. 

The House Public Works Committee had held extensive hearings 
in the 82d Congress (H.R. 6100—Sheehan bill), 83d Congress (H.R. 
3300—Jonas bill), 84th Congress (H.R. 3210—O’Brien bill) and the 
85th Congress (O’Brien bill—H.R. 2) on legislation similar in prin- 
ciple to H.R. 1 and the House committee had heretofore approved 
all of the aforesaid Bills, and the House approved H.R. 3300, H.R. 
3210, and H.R. 2. H.R. 1 was recommended for approval by the 
House committee after extensive hearings on February 17 and 18 
and March 3, 1959, and it was approved by the House on March 13, 
1959, by a vote of 238 to 142. 

The Senate Public Works Committee likewise held extensive hear- 
ings in the 83d Congress on H.R. 3300 (Jonas bill), in the 84th 
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Congress on H.R. 3210 (O’Brien bill) and in the 85th Congress on 
H.R. 2 (O’Brien bill) and recommended approval of all three (3) 
bills. ‘The Senate approved H.R. 3300 and H.R. 3210, but the Presi- 
dent vetoed both. In the 85th Congress the Senate Public Works 
Committee approved H.R. 2, but it failed to pass in the Senate in 
the closing days of the 85th Congress. 

The State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago therefore has no desire to belabor this Senate sub- 
committee, at the current hearing on H.R. 1 or to extend these hearing 
sessions by now formally presenting all of the facts which support 
the position of the sponsors of H.R. 1. 

For the purpose of the record, however, we respectfully request 
that all of the testimony and exhibits heretofore submitted by pro- 

onents of the above bills, at all previous hearings of the respective 

ouse and Senate committees in the 82d, 83d, 84th, 85th, ‘and 86th 
Congresses, be considered as being received by this Senate and sub- 
committee on Public Works as to H.R. 1. 

Senator Kerr. The previous hearings and exhibits will be con- 
sidered as having been received. They will be available to the 
record, but not reprinted in the record of this hearing. 

Mr. Grieux. Thank you, Mr. Chairman. 

These bills (H.R. 1 and S. 308) authorize the State of Illinois 
and the Metropolitan Sanitary District of Greater Chicago, under 
the supervision and direction of the Secretary of the Army, to tem- 
porarily withdraw from Lake Michigan at Chicago, for a period of 
one (1) year, an additional amount of water of 1,000 cubic feet per 
second (over the presently authorized diversion of 1,500 cubic feet 

er second) to enable the Department of Health, Education, and 
Welfare, in cooperation with the Secretary of the Army (acting 
through the Chief of Engineers), to study, over a three (3) year period 
as hereinafter detailed, the effect thereof in the improvement in navi- 
gation conditions and other improvements along the Illinois Water- 
way, and the conditions in the Great Lakes, resulting from such 
increased diversion and to report to the Congress the results of such 
studies and their recommendations. 

The bills in their present forms specifically limit the increased 
diversion to 1 year. The provisions of the instant bills follow the 
principles approved at the Senate hearing of its Subcommittee on 
Public Works of the 2d session of the 85th Congress on H.R. 2 
and S. 1123, on July 28, 29 and August 7, 1958. They were then 
approved by the Bureau of the Budget, the Department of Health, 
Education, and Welfare, the Army engineers and the State Depart- 
ment. Canada then stated it had no objection to a proposed one (1) 
year temporary increase in diversion of 1,000 cubic feet per second. 

H.R. 1 and 8S. 308 specifically divide the three (3) year proposed 
study period into the following four (4) phases or periods: 

1st Phase: A six (6) month period of study to jeu study plans, 
etc. (No increased diversion. ) 

2d Phase: A twelve (12) month period of the stream survey in the 
field to establish existing condition. (No increased diversion.) 

3d Phase: A twelve (12) month study under conditions of the 
increased diversion. (Annual average increase of 1,000 cubic feet per 
second diversion for one (1) year.) 
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4th Phase: Six (6) months required to prepare the final report 
to the Congress. (No increased diversion.) 

The Illinois Waterway (a Federal navigable waterway) was 
opened for navigation March 1, 1933, and Colonel Sultan (Army Dis- 
trict Engineer, Chicago District) in his report on the matter, House 
Doc. 184, 73d Congress, 2d session, September, 1933, stated that 
the 1,500 cubic feet per second of water diverted from Lake Michigan 
at_ Chicago, (authorized in the U.S. Supreme Court decree of April 
21, 1930, as “necessary for the purpose of maintaining navigation in 
the Chicago River as a part of the Port of Chicago” and subsequently 
authorized for navigation of the Illinois Waterway by the Rivers and 
Harbors Act of 1930) plus the Chicago treated sewage, was sufficient 
for the direct, or flotation needs of the Illinois Waterway, but that 
there was some doubt whether this would provide decent conditions 
for workers on or about the waterway. 

Colonel Sultan recommended, in this report, that after the treat- 
ment plants of the sanitary district were completed and in service, 
navigation conditions should be observed for about two (2) years. 
He said: 


Then and then only can it be determined with reasonable certainty whether 
any additional diversion is necessary in order to provide decent and healthful 
living conditions for boat crews and river terminal operators. 

This test has never been made. It is the test contemplated in the 
similar legislation passed by the 83d Congress in 1954 (H.R. 3300) 
and in the 84th Congress in 1956 (H.R. 3210). Both measures were 
vetoed by the President. It was also the test provided in H.R. 2 of 
the 85th Congress (the O’Brien bill) which passed the House but 
failed to pass in the Senate in the closing days of the 85th Congress. 
It is the test now specifically provided in H.R. 1 and S. 308 with the 
actual diversion limited to 1,000 cubic feet per second for one (1) year. 

The entire problem of testing would become a duty of the Army and 
the Public Health Service, who would have the responsibility, under 
H.R. 1 and 8S. 308, of reporting and making their recommendations 
thereon to Congress. 

The sanitary district engineers and those of the Illinois Division of 
Waterways will cooperate in every way possible in conducting the 
tests. 

We have no desire in this statement to impose upon this subcom- 
mittee a lengthy dissertation on the question of this temporary lake 
diversion. Both the proponents and the opponents have heretofore 
repeatedly presented their views on this subject and a repetition here 
would be of no avail. A simple explanation of the problem is con- 
tained in our pamphlet “An Uphill Trip,” submitted as appendix A 
with this prepared statement. 

It is recognized that the consistent opposition of the Lake States 
to an increase of water from Lake Michigan at Chicago, of any nature 
or for any purpose, whether temporary or permanent, has not 
diminished. 

In December 1957, the State of New York filed a motion in the 
Supreme Court of the United States, in the so-called Lake Level cases, 
asking for a modification of the decree of that court of April 21, 1930. 
They sought, among other matters, to require the Metropolitan Sani- 
tary District of Greater Chicago to return to Lake Michigan the water 
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taken therefrom as domestic pumpage and for the appointment of a 
special master. 

This was followed by an application of similar effect filed by the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, and Michigan, 
in which the State of New York also joined. 

Both actions were obviously designed to forestall legislation by 
the Congress for a temporary diversion for study purposes and 
attempted to require the Chicago area to dump its sewage treated efflu- 
ent into Lake Michigan, the same source from which its drinking 
water is drawn, thereby threatening the pollution of the water supply, 
instead of emptying such effluent into the canals of the sanitary district 
and thence into the Illinois Waterway. The latter procedure has 
been followed since 1900 and is as authorized by the Supreme Court’s 
decree of April 21, 1930, and by the Rivers and Harbors Act of July 
3, 1930, for navigation purposes for the Illinois Waterway: 

The application of the Lake States and the motion of New York 
were in effect a rehash of their demogogic arguments presented previ- 
ously at the congressional hearings on diversion. They were replete 
with legal errors, factual misstatements, and unsupported prepos- 
terous allegations which have unfortunately ofttimes heretofore 
characterized their opposition. 

The State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago filed a joint brief in opposition to the action of the 
Lake States and the Solicitor General, at the request of the Supreme 
Court, filed an amicus curiae brief. 

After a consideration of the briefs of all the parties, the Lake States’ 
action was appropriately disposed of by a summary denial of the relief 
sought by New York and the other Lake States in an order of March 
3, 1958, entered by the Supreme Court. 

Subsequent to the Supreme Court’s dismissal order of March 3, 
1958, however, the Lake States again attempted to frustrate the action 
of Congress by anticipating the introduction of H.R. 1 and S. 308 in 
the 86th Congress. They filed, on November 3, 1958, a so-called 
amended application in the Supreme Court. This document is 
essentially a rehash of the earlier documents summarily dismissed, on 
March 3, 1958, by the Supreme Court of the United States. All of 
the allegations made in this new amended application and their sup- 
porting brief were answered by the joint brief of the State of Illinois 
and the Metropolitian Sanitary District of Greater Chicago respect- 
fully submitted herewith as appendix B for the information of the 
subcommittee. 

T recommend your reading it, if time permits. 

The Solicitor General of the United States, at the invitation of the 
Supreme Court of the United States, filed a memorandum for the 
United States as amicus curiae. This is respectfully submitted as 
appendix C for the information of the subcommittee. 

The Solicitor General viewed his role in the Supreme Court pro- 
ceedings as being representative of the interests of the United States 
as a whole, not of either of the litigating parties. To the end of 
properly unholding this position he solicited opinions from the De- 
partment of the Army, the Public Health Service, and the Department 
of State, the first two agencies submitting memoranda, and the De- 
partment of State taking no position in this phase of the controversy 
as Canada had expressed no views. Separate conferences were held 
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by the Solicitor General with attorneys and engineers and a thorough 
two-day conference was held by him on March 2 and 3, 1959, with all 
parties present, and with all parties having been served with advance 
interrogatories from the Solicitor General in an attempt to clarify 
their positions and limit the discussion at the conference. Based on 
the conferences, memoranda and briefs of the parties and agencies 
referred to, the Solicitor General filed his “Amicus” brief, on April 14, 
1959, herein submitted as appendix C. 

The Supreme Court, on June 29, 1959, after considering the briefs 
of the parties and the amicus memorandum of the Solicitor General, 
granted (1) the motion of the Chicago Association of Commerce and 
Industry to file its amicus curiae brief which supported our position 
that the Rivers and Harbors Act of July 3, 1930, superseded the Su- 
preme Court’s decree of April 20, 1930, as to the diversion ; (2) granted 
the amended application of the Lake States for reopening of the decree 
of April 20, 1930; (3) granted leave to file the bill of complaint origi- 
nal No. 15, effecting the right to withdraw additional water from Lake 
Michigan for the Illinois villages of Elmhurst, Villa Park and Lom- 
bard, and (4) appointed a special master to receive evidence, conduct 
hearings and make reports to the Court on the above matters. 

The temporary diversion and the studies proposed in H.R. 1 and S. 
308, are in no way affected by the Supreme Court’s reference of June 
29, 1959, toa special master. The studies herein contemplated may be 
of beneficial assistance to the special master in preparing his finai 
report. 

Now we come to the Canadian opposition. 

In hearings, in the 82d, 83d and 84th Congresses, on previous legis- 
lation to increase diversion, the Department of State had indicated 
opposition by Canada to the proposed 3-year increase in diversion. 
However, at the Senate Public Works Subcommittee hearing on H.R. 
2,and S. 1123, July 28, 29, and August 7, 1958 (p. 368) the State De- 
partment advised that Canada’s opposition had been withdrawn for 
the proposed 1-year increase of 1,000 cubic feet per second in diversion. 
This information was contained in the following identical letters 
from Assistant Secretary of State William B. Macomber, Jr., dated 
August 1, 1958, addressed to Senator Richard L. Neuberger and Con- 
gressman Sidney R. Yates. 

The letter follows: 


DEPARTMENT OF STATE, 


Washington, August 1, 1958. 
Hon. SipNEy R. YATEs, 


House of Representatives. 

Dear Mr. Yates: This is in reply to your inquiry regarding the Canadian 
position on the proposed Chicago diversion project. The State Department 
understands that the Canadian Government has no objection to a 1-year tem- 


porary diversion of an additional 1,000 cubic feet of water per second from the 
Great Lakes system at Chicago. 
Sincerely yours, 


WILLIAM B. MAcoMBER, Jr., 
Assistant Secretary. 
At the House committee hearing on H.R. 1 on March 3, 1959, a repre- 
sentative of the Department of State presented a communication from 
the State Department referring to an aide memoire from Canada of 
February 20, 1959, expressing opposition to the passage of H.R. 1. 
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Likewise, the Canadian Ambassador, Hon. A. O. P. Heeney, on 
April 9, 1959, expressed a similar opposition in a communication to 
our Acting Secretary of State, Hon. Christian A. Herter. 

The principal basis of the State Department’s and Canada’s opposi- 
tion to FLR. 1 is that no provision is made in the bill for the payment 
to Canada of compensation for damages, if any, resulting from the 
proposed diversion, arising under the Boundary Water Treaty of 1909 
and the Niagara Treaty of 1950. 

It may be well to review the excess benefit Canada has enjoyed over 
the United States, since 1909, in the diversion of water from the Great 
Lakes at Niagara. And this, gentlemen, is very, very interesting. 

The 1909 Boundary Waters Treaty provided (art. V) that Canada 
could divert 36,000 cubic feet per second of water, for power pur- 
poses, at Niagara, and that the United States could divert 20,000 
cubic feet per second, for the same purpose. This gave Canada 
16,000 cubic feet per second excess diversion, which was available for 
40 years; or from the ratification of the Boundary Waters Treaty 
of 1910, until the ratification of the Niagara Falls Treaty of 1950. 

The treaty is silent as to the reason for this excess water assigned 
to Canada, but the actual reason was that, in the negotiations leading 
to the treaty, a reservation of 10,000 cubic feet per second was recom- 
mended for the diversion of water from Lake Michigan, at Chicago, 
which water is not returned to the Great Lakes system. The reason 
why this reservation was not written into the 1909 treaty, was the 
fact that Lake Michigan was not a boundary water and, because it 
was wholly within the United States, the Secretary of State, Elihu 
Root, would not permit any mention of this in a iuundaiy Waters 
Treaty. 

The diversion of water from Lake Michigan, at Chicago, has never 
reached the annual average of 10,000 cubic feet per second, for which 
the drainage canal was designed, and the amount reserved in the 
negotiations for the Boundary Waters Treaty. 

he Chicago diversion averaged 7,092 cubic feet per second for the 
15 years, 1910-24. 

The Chicago diversion averaged 7,379 cubic feet per second for the 
5 years, 1925-29. 

The Chicago diversion averaged 5,903 cubic feet per second for the 
9 years, 1930-38. 

The Chicago diversion averaged 1,521 for the 11 years, 1939-49. 
It was restricted to the 1,500 cubic feet per second specified in the 
April 20, 1930, decree of the United States Supreme Court, except 
for 3 eee In 1940 it was 1,681 cubic feet per second, due to a 
special 10-day test, at 10,000 cubic feet per second, by order of the 
Supreme Court. It was 1,528 cubic feet per second in 1942 and 1,531 
cubic feet per second in 1944, when water levels in the drainage canal 
were manipulated, at times, to pass certain naval craft, to aid in the 
war effort. 

Thus, the Chicago diversion has averaged 5,328 cubic feet per second 
for the 40 years, 1910-49. This is approximately 53 percent of the 
reservation of 10,000 cubic feet per second made in the negotiations 
leading to the Boundary Waters Treaty. 

The right to use an additional 16,000 cubic feet per second of water, 
at Niagara, for power purposes, for 40 years, was of considerable 
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monetary value to Canada. A study of the use of such water appears 
in the document “Diversion of Water from the Great Lakes and 
Niagara River,” being a report by Col. J. G. Warren, August 30, 
1919. 

At that time, three major powerplants were in operation, on the 
Canadian side, at Niagara Falls, using water at heads of 173 feet, 183 
feet, and 215 feet. The Sir Adam Beck plant No. 1, to use water at 
313 feet head and produce 29.4 horsepower from each cublic foot per 
second, was under construction. This plant was originally planned 
to use 10,000 cubic feet per second of water. The first, of six units 
in this plant, was in service by November 1923. 

The use of water at Niagara, by Canada, is shown in the following 
table: 


Water Output Horsepower 


Per cubic feet 

Horsepower per second 

Canadian Niagara ; 100, 000 \ 
ET Elie nidnicnantcennasenieainintbhee 2 : 125, 000 10.1 
Ontario Power Co E 163, 000 14.6 
International Ry. Co 570 4.6 


Total and average ; 388, 579 11.7 


Thus Canada, in 1919, was using 33,325 cubic feet per second, or 
13,325 cubic feet per second more than the 20,000 cubic feet per second 
allocated to the United States. The power produced by this excess 
diversion was 13,325 cubic feet per second at 11.7 horsepower per cubic 
foot per second, amounting to 155,902 horsepower. 

According to the Warren report (last paragraph of p. 217), 
power was sold at $9.40 per horsepower per year, under a 1910 agree- 
ment. This 155,900 horsepower thus had a sale value of $1,465,460 
per year. Assuming that this condition prevailed for the 15 years, 
1910-24, the monetary advantage to Canada, for that period, was 
$21,982,000. 

The Sir Adam Beck plant No. 1 was, no doubt, in full service by the 
end of 1924, using 10,000 cubic feet per second of water, and producing 
29.4 horsepower from each cubic foot per second. It can be assumed 
that Canada used its full allotment, of 36,000 cubic feet per second 
after that, or its total excess of 16,000 cubic feet per second. The old 
powerplants were still in service, producing 11.7 horsepower from 
1 cubic foot per second of water. They were in service as late as 
1957, according to the Berrigan report. It would be impossible for 
anyone to state exactly how much of this 16,000 cubic feet per second 
was used to produce the higher output; but it is probably fair to 
assume that 1t was used to produce as much as 25 horsepower per 
cubic foot per second. 

Hence, the advantage to Canada for the 25 years, 1925-49, was 
16,000 cubic feet per second at 25 horsepower per cubic foot per second, 
which amounts to 400,000 horsepower. 

The value of power was much greater after World War I than the 
$9.40 per horsepower per year of 1910. The value in 1957, used in the 
Berrigan report, was 2.87 mills per kilowatt-hour, or $25.10 per kilo- 
watt per year, or $18.70 per horsepower per year. It is fair to assume 
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that for the years 1925 to 1949, power had a value of about $15 per 
horsepower per year. 

Since 400,000 horsepower at $15 per horsepower per year, amounts 
to $6 million per year, the monetary advantage to Canada for the 25 
years, 1925-49, would be $6 million per year, for 25 years, or $150 
million. This amount, added to the $21,982,000 for the years 1910-24, 
makes a total monetary advantage of practically $172 million, from 
the excess diversion of 16,000 cubic feet per second. This advantage 
was given because of a reservation of 10,000 cubic feet of water, for 
Chicago, of which only 53 percent was used. 

By an exchange of notes in 1940, the last note dated November 7, 
1940, to Loring C. Christie, Minister for Canada, by A. A. Berle, Jr., 
for the Secretary of State of the United States, Canada was author- 
ized to divert 5,000 cubic feet per second of water from Long Lac and 
the Ogoki River (both naturally tributary to the Albany River) into 
the Great Lakes system; and to use, at Niagara, additional waters 
equivalent in quantity to the diversions into the Great Lakes Basin. 
This was granted to meet Canadian defense needs, during World 
War II. 

This 5,000 cubic feet per second of water was excluded from the 
Niagara Treaty, 1950, according to article III of said treaty. 

The actual diversions, into Lake Superior, under this authority, 
have been as follows: I know these things are tedious, but they prove 
my point. 


| 


Diversions Diversions 





Cubic feet per Cubic feet per 
secon 


sh ae 5 aa 














It is understood that much of this water was used at the DeCew 
Falls powerplant, at a head of 280 feet, producing 19.6 kilowatts, or 
26.3 horsepower per cubic feet per second, according to table 10 of 
the Berrigan report. It is therefore fair to assume that, as an aver- 
age over the years, this diversion produced about 25 horsepower pet 
cubic foot per second of water. 

The average production for the 10 years, 1941-50, can be figured 
at 4,010 cubic feet per second, at 25 horsepower per cubic foot per 
second, which amounts to 102,500 horsepower. This power must 
have had a value of $15 per year, or a total of about $15 million for 
the 10 ten years, 1941-50. 

The average production for the 8 years, 1951-58, can be figured at 
5,128 cubic feet per second, at 25 horsepower per cubic foot per second, 
which amounts to 128,200 horsepower. This power, at the rate of 
$15 per year, had a value of $1,923,000 per year, or $15,384,000 for 
these 8 years. 
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Hence, it is reasonable to state that the value, to Canada, of power 
developed from the water diverted into the Great Lakes system, 
from the Albany River watershed, has been as much as $30 million, 
to the end of 1958. This is in addition to the extra power developed 
from it, in Canada, along the Nipigon River. The 1950 treaty, in 
allowing “additional waters equivalent in quantity to the diversions 
into the Great Lakes Basin,” provided that any evaporation of this 
water, in its transit through the lakes, should be ignored. It can be 
noted that this diversion well exceeded the 5,000 cubic feet per second 
(mentioned in the note, authorizing the same) in 1946, 1955, 1956, 
and 1958. In 1952, the year of highest lake levels of the present 
cycle, this inflow was reduced to 2,533 cubic feet per second, but in 
1953 it was back up again to 4,945 cubic feet per second. 

The high water of 1952, 1953, caused damage to shore property 
particularly in Lakes Michigan and Huron, estimated by the Army 
Engineers at millions of dollars. It is impossible to estimate just 
how much of this was due to the additional 3 inches, and more, of 
high water caused by this diversion into the Great Lakes, but it was 
considerable. This diversion was authorized for the defense needs 
of Canada, during World War II. Since this emergency has passed, 
and there is not shortage of power in Canada at the present time, a 
good reason exists for a thorough study of this diversion; and its 
possible discontinuance. Its monetary value to Canada has been about 
$30 million, in addition to the power developed from it, along the 
Nipigon River. However, the reason for which its was authorized no 
longer exists. Navigation interests have enjoyed an additional 3 
inches of draft, but riparian property has suffered much damage be- 
cause of such diversion. The effect of this is much greater and is 
more important than the paltry 14-inch effect on lake levels, which 
will be caused if H.R. 1 and S. 308 should be enacted into law. 

The 1950 Niagara Treaty provides for an equal diversion of the total 
outflow of water from Lake Erie, less the reservation for Niagara 
Falls. Article VIII provides that, in case one party does not have the 
power facilities to use all of its share of the water, the other party may 
use it. New plants have not yet been constructed on the United States 
side of the boundary, to use all of the United States’ share. Canada 
had, years back, begun the construction of plants to use much more 
water and has been in position to make good use of surplus water, 
and to take yoy of this provision of the 1950 treaty. 

Testimony in the Senate Hearing on H.R. 2 and S. 1123, August 7, 
1958, page 240, indicated that the United States was using only 16,400 
cubic feet per second of its 65,000 cubic foot per second share of the 
water, for power, and Canada was using 104,800 cubic feet per second. 
Canada’s allotment was 70,000 cubic feet per second (65,000 cubic feet 
per second at Niagara, plus 5,000 cubic feet per second diversion into 
Lake Superior). Thus, Canada was using 34,800 cubic feet per 
second more than its allotment. This 34,800 cubic feet per second 
came from the United States allotment, because powerplants to use 
more than 16,400 cubic feet per second, had not yet been completed on 
the United States side, at Niagara. 

The monetary value of this 34,800 cubic feet per second of water, 
to Canada, for the 8 years, 1951-58, has been about $121,500,000. It 
can be assumed that this water was used in the most efficient plants 
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on the Canadian side, to produce about 27 horsepower from each cubic 
foot per second of water. , 

The production for these 8 years can be figured at 34,800 cubic feet 
per second, at 27 horsepower per cubic feet per second, which amounts 
to 949,600 horsepower. The New York Power Authority, in testimony 
in the House hearings on H.R. 1, has used a rate of 2.67 mills per kilo- 
watt-hour, as the present value of power. This is equivalent to $17.35 
per year, which would amount to $121,548,000 for the 8 years. 

The monetary advantage to Canada, from the excess diversion of 
16,000 cubic feet per second of water, for power, granted in the 1909 
Boundary Waters Treaty; from the 5,000 cubic feet per second 
Ogoki and Long Lac diversion of water into great Lake Michigan, au- 
thorized in 1940 by the Secretary of State; and the use of 34,800 cubic 
feet per second of the United States’ allotment of water, because of 
the inadequacy of U.S. powerplants, at Niagara, may be summed up by 
the following tabulation : 


Excess under boundary waters treaty : 
$21, 982, 000 


171, 982, 000 


15, 384, 000 
30, 384, 000 


ee 
Subtotal 208, 366, 000 
Niagara Treaty, 1950, inadequate U.S. plants: 1951-58 121, 549, 000 


Grand total 329, 915, 000 


Tue net result shows that Canada got a benefit of $329,915,000. 

A table showing the effect of Casiade’s permitted use of extra water 
is included herewith as appendix D. The total calue of Canada’s gain 
is $329,915,000, or about the entire cost of the complete St. Lawrence 
Seaway. 

However, in order to relieve Canada, and our State Department, 
from any anxiety as to reimbursement for any legal losses due to this 
prop temporary diversion, we propose that an amendment be 
made to H.R. 1 or S. 308 whereby the sanitary district and the State of 
Illinois would agree to pay— 
any actual damages resulting from material injury due to the temporary diver- 
sion, provided in said bills, if such actual damages and legal liability were estab- 
lished by a court of competent jurisdiction under the provisions of either the 
1909 Boundary Water or the 1950 Niagara River Treaties, provided that during 
the actual period of such temporary diversion the amount of water available 
for power purposes was below that authorized by the 1950 Niagara River: 


Treaty. 
We are quite willing to reimburse Canada if they can prove any 
osses. 

The Lake States and the American and Canadian power and ship- 
ping interests have attempted to create a false issue by claiming that 
the passage of these bills for a 1-year temporary diversion at Chicago: 
might adversely affect the interest of the Pacific Northwest in the: 
use of the Columbia River and the proposed diversion of its: waters in: 
and by Canada. 
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That I will omit because that is a little far fetched from the present. 
bill before us, but it is contained in this statement for the benefit. 
of the committee if they should care to read it. 

Reams of testimony have been heretofore presented and countless: 
witnesses, pro and con, have previously appeared on the lending legis- 
lation, and on similar legislation in the preceding sessions of the 
Congress. : 

Despite the voluminous supporting statements of their respective 
views, and the heat engendered over the years between the advocates 
and those opposing this legislation, a calm analysis of the actual ques- 
tions involved should demonstrate to unbiased observers that the issue 
is, in effect, fundamentally simple. And its solution by the same 
token is likewise simple. 

The residents of Illinois had demonstrated their good faith and 
their basic reasonableness in the compromises which have been sug- 
gested from time to time as are now specifically incorporated in H.R. 
1 and S. 308 and in the proposed amendment. These bills would 
enable a scientific study to be made. It would be made by trained, 
—— men. 

he repeated myth as to puffed anticipated losses to navigation and 
by eee interests, if any diversion from Lake Michigan is au- 
thorized by the Congress, we believe can by not stretch of imagina- 
tion be applicable to the temporary one (1) year increased diversion 
of 1,000 cubic feet per second authorized by H. R. 1 and S. 308. 

On August 1, 1958, Major General Itschner, Chief of Engineers, 
transmitted to Senator Douglas (pp. 373-375, Senate subcommittee 
hearings on H.R. 2, July 28, 29 and August 7, 1958) the report of 
the division engineer of the north central division at Chicago, evalu- 
ating the effects on lake levels and power of an increase of 1,000 cubic 
feet per second at Chicago for a period of one (1) year. A summary 
of this study estimated that the maximum resulting lowerings of 
Lakes Michigan and Huron to be one-fourth of an inch and that it 
was not practical to evaluate the effects because of the small amount 
of the lowering. As to estimated losses of dependable hydroelectric 
capacity at the Niagara and St. Lawrence plants the study found 
that they were of such temporary nature and small magnitude that 
replacement of the loss or substitution of the gain in capacity would 
not be justified. 

The Chief of Engineers’ estimates of an anticipated one-fourth of 
an inch lowering of Lakes Michigan-Huron, and the insignificant 
power losses he anticipated must be recognized purely as estimates. 
The studies when completed should give the actual results, of lower- 
ings and power losses, from the temporary 1 year diversion of 1,000 
cubic feet per second as herein provided. 

One yee the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Chicago desire to emphatically make clear because of re- 
peated unsupported statements by opponents to the contrary. The 
additional temporary diversion prortdel in H.R. 1 and S. 308 is not 


sought as a substitute for the proper treatment of sewage of Chicago’s 
metropolitan area. 


The sanitary district collects and treats to a very high degree, in. 
n 


three modern major sewage treatment plants and several new smaller 
plants, more than a billion gallons of sewage daily—more than a 
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billion gallons of sewage daily. No other metropolitan area in the 
world has equal facilities or performs a comparable efficient operation. 
The American Society of Civil Engineers in 1955 selected our sewage 
treatment system as one of the “Seven Wonders of American Engi- 
neering.” ‘This sewage treatment system is being improved and ex- 
panded annually by the continued expenditures of millions of dollars. 

For example at the North Side Sewage Treatment Works, within 
the past month, a $3 million contract for additional aeration and 
final tanks has been awarded. This work will increase the treatment 
capacity of the plant from 250 million gallons of sewage per day to 
333 million gallons. 

At the West-Southwest Sewage Treatment Works (the largest in 
the world), likewise within the past month, a $15 million project was 
awarded for the construction of a “wet air process unit” (Zimmerman 
process) which will dispose of 200 tons daily of sewage solids. 

And that, gentlemen, I think is about all I want to say except in 
conclusion I should like to make this observation, that it was my 
personal privilege to attend the official opening of the St. Lawrence 
Seaway at which the President of the United States and Queen Eliza- 
beth officiated. I was in Montreal, I was with a group sponsored by 
the Chicago Chamber of Commerce. We were regally entertained 
by the Montreal Chamber of Commerce. We saw the town, we loved 
the people, they were very gracious and very kind. Then we took 
the boat from Montreal up through the rapids, through the St. 
Lawrence River, through the lakes and to Chicago. I saw the tre- 
mendous powerplants erected on sites which were provided by 
taxpayers’ money, both Canadian and American, to the extent of $470 
million. There were powerful hydroelectric plants. 

Then I suddenly realized, gentlemen, that all the water that flows 
through the St. Lawrence River comes from the Great Lakes—all 
of it—and after the power entities have made all the power that 
they possibly can, that water flows out into the ocean through the 
beautiful St. Lawrence River at the rate of 246,000 cubic feet per 
second. 

All we are asking for is a temporary diversion for 12 months of 
1,000 cubic feet per second, and all I can say is in my humble opinion 
I think the Canadian Government is pretty selfish in its attitude. I 
do not think the people of Canada feel that way at all because many 
of them told me, after I explained to them how little it meant to 
them, that they were quite willing to see Chicago get this temporary 
diversion. 

Thank you very, very kindly for listening. 

Senator Kerr. Thank you, Mr. Griglik. 

(Appendixes A, B, C, and D are as follows:) 


APPENDIX A 
AN UPHILL TRIP 


The graphic cartoon by Cecil Jensen of the Chicago Daily News portrays the 
dilemma faced by the 8 million people living along the Illinois Waterway. And 
it’s giving us a complex! 

It’s disconcerting to have your very human needs become a matter of 
national and international concern. 

The whole question of lake diversion at Chicago has degenerated into 
something like a back fence quarrel. 

It’s time to look at the facts * * * 
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PAST AND PROLOGUE 


About a century ago, when medical science was just becoming aware of germs 
and the field of sanitary engineering was still a-borning, the growing Chicago 
community began literally to choke upon its own wastes. 

The sewers emptied into the Chicago River. The river emptied into Lake 
Michigan. Chicago and its suburbs drew their drinking water from the lake. 

The result was appalling. Deaths from water-borne diseases during successive 
epidemics ran as high as 54% percent of the population. 

In the name of humanity, something had to be done. 

Late in 1889 the Illinois legislature created what is now the Metropolitan 
Sanitary District of Greatex Chicago. This agency was ordered to protect the 
water of Lake Michigan from pollution. 

Work started on the Sanitary and Ship Canal in 1890 and was completed in 
1900. This great venture—cheered on by every humanitarian in the country— 
eut through a continental divide and reversed the flow of the Chicago River. 

The river’s deadly cargo was carried into the Illinois waterway and even- 
tually into the Mississippi River. The fresh water from the lake (up to 10,000 
cubic feet per second) and the work of nature through sunlight and aeration 
destroyed this sewage and made it harmless in those early days. 

But the Chicago area was growing. ; 

The engineers of the sanitary district began to experiment with mechanical 
and chemical methods of sewage treatment and disposal as early as 1909. They 
pioneered in this field and by the 1920’s when the unneighborly but under- 
standable legal storm broke around their heads, they were ready to build. 

This legal storm was whipped up by the other Great Lakes States and strongly 
supported by the towns along the lower reaches of the Illinois waterway. The 
action to limit the diversion of water from Lake Michigan at Chicago was 
brought in the U.S. Supreme Court. 

The Court handed down its decree on April 19, 1930. It ordered the sanitary 
district to reduce its diversion from the lake to 1,500 cubic feet per second, 
plus domestic pumpage, by December 31, 1938. The Court indicated that after 
the proper treatment plants were built the arbitrary diversion limit should be 
reviewed, preferably by Congress. 


THE PRESENT 


A fair question is: “What has the sanitary district done to comply with the 
Court’s decree?” 

1. The taxpayers of the district have made a capital investment of more than 
$420 million in their sewage collection and disposal system—a system whose 
replacement cost at today’s prices would run into the billions! 

2. This system gives complete treatment to all domestic and industrial wastes 
arising in the area. It removes 90 percent of the impurities, the highest limit 
attainable by today’s processes. 

3. The district’s work has been so well done that its system was chosen recently 
as one of the “Seven Wonders of American Engineering” by the American So- 
ciety of Civil Engineers. 

4. The district serves an area of 900 square miles, including the city of 
Chicago and 115 suburbs—a sewage load equivalent to nearly 9 million persons! 


THE GOAL 


Today, because of abuse in past years and the limited diversion, the Chicago 
River and its connections, including the vital Cal-Sag Channel, are “dead” 
streams. This lifeless condition extends far down the Illinois Waterway. 

A fresh, healthy stream requires dissolved oxygen. One evidence of good water 
is when it will support fish life. A stream which can’t do this is foul; it’s weed- 
choked and unpleasant at best, and it may be unhealthy. 

Frankly speaking, neighbor-to-neighbor, we’d like to bring these streams to 
life again—if we can do it without hurting any of our neighbors. 

What we propose—and what is provided for in the legislation now pending 
before the U.S. Congress—is an experimental boost in diversion. 

Let us increase our diversion from the lake by 1,000 cubic feet per second 
for a period of 1 year. Let the Corps of Engineers of the United States Army 
make a thorough study of the effect of this diversion on lake levels and on the 
condition of our streams. 


45010 O—-59-——__3 
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Then let the Corps of Engineers. make a recommendation to Congress on the 
basis of this data. 

The Corps of Engineers in a recent study estimated the experimental diversion 
would lower the Great Lakes a maximum of one-fourth of an inch—in lakes 
where the cyclic rise and fall is as much as 8 feet! And the increased diversion, 
according to their report, would have a negligible effect upon hydroelectric 
plants. 

All of these results, pro and con, are estimates. True, they are estimates 
prepared by dedicated and highly skilled men; but they are still ‘“guesstimates.” 

Let’s find out, once and for all, just what lake diversion is all about: who it 
will help and what it will hurt! 

How about it, neighbors? 
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Questions Presented 


Statement of Allegations and Facts 
Argument. 


I. No Showing Has Been Made That Domestic 
Pumpage Is Excessive, or Will Become Exces- 
sive, or That Unforeseen Changes in Conditions 
Have Occurred Requiring Modification of the 


. The Effect of Domestic Pumpage Withdrawal 
on Lake Levels Was Anticipated in 1930, and 
Navigation, Commercial, and Power Interests 
Have Adjusted Themselves to the Amount of 
Withdrawal Then Authorized by the Court.... 


. The Equitable Considerations Which Caused 
This Court in 1930 to Reject Complainants’ De- 
mand for the Return of Domestic Pumpage to 
Lake Michigan Are More Compelling Today .... 

- No Rules of Law Requires That Water Used 
for Domestic Pumpage Be Returned to Its Source 

. Complainants’ Charges of Operating Inefficiency 


by the Sanitary District, Though Irrelevant, Are 
Unfounded 


. The Injunctive Relief Requested Is in Conflict 
With the Action of Congress in Authorizing the 
Discharge of Domestic Pumpage Into the Sani- 
tary Canal for the Illinois Waterway 


Conelusion 
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To the Honorable the Chief Justice and Associate Jus- 
tices of the Supreme Court of the United States: 


In their amended application (pp. 17-18), the States of 
Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and 
New York pray for a reopening and amendment of the 
decree of April 21, 1930 so as to require by mandatory 
injunction the return to Lake Michigan of all the water 
taken therefrom as domestic pumpage. Alternatively, they 
seek the appointment of a Special Master to take evidence 
on the issues and also the appointment of a Permanent 
Master invested with authority to maintain surveillance 
over the operating facilities of the Sanitary District. 


The defendants submit that on the basis of facts set 
forth in the amended application and other indisputable 
facts, the amended application should be denied. 


QUESTIONS PRESENTED. 


This Court’s 1930 decree authorized defendants to divert 
from Lake Michigan on and after December 31, 1938 an 
annual average of 1500 cubic feet of water per second 
(c.f.s.) in addition to domestic pumpage, that is, water used 
for domestic and industrial purposes. Complainants now 
ask, as they did both in 1930 and in the original applica- 
tion last Term, that defendants be required to return to 
the Lake, in the form of sewage effluent, all the water 
withdrawn for domestic pumpage. 


The original application and the separate motion filed 
by the State of New York were denied on March 3, 1958, 
‘‘with leave to renew the application and motion with 
allegations made more definite and certain as a basis for 
the relief sought.’’ Wisconsim v. Illinois, 355 U. S. 944 
(1958). 


The specific question presented is whether the com- 
plainants have added any material allegations, not included 
in the original motion and application. 
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In a broader sense, the question is whether it appears 
from the amended application that changed and unforeseen 
circumstances have arisen since 1930 of so serious a 
nature as to justify the drastic relief requested, tan- 
tamount to a reversal of a major contested portion of the 
1930 decree. 


A further question, discussed at greater length in the 
brief of the Chicago Association of Commerce and In- 
dustry, as amicus curiae, is whether the enactment by 
Congress of the Rivers and Harbors Act of July 3, 1930, 
shortly after the entry of the decree, precludes the grant- 
ing of the relief now sought by the complainants. 


No question is properly presented as to whether the 
Sanitary District has been efficiently disposing of Chicago 
sewage, although substantial portions of complainants’ 
amended application (pp. 5-8) and brief (pp. 1-3, 6-9, 
11-15, 28-29, 31-32), and five of the six subjects complain- 
ants wish a Special Master to explore (Br. pp. 31-32), 
seem to be concerned with that subject. Whether or not 
the Sanitary District has been inefficient (and we shall 


show that it has not been) is not germane to whether 
the provision in the decree permitting the diversion of 
domestic pumpage should be deleted. 


Nor is the judicial process properly invoked to fore- 
stall contemplated congressional action with respect to 
the amount of diversion of water through the [Illinois 
Waterway. Yet complainants assert in their brief (p. 3) 
that they ‘‘join in the filing of this amended application,’’ 
fearful that ‘‘insistent * * * demands for more diverted 
water from the Great Lakes might cause or bring about, 
unless opposed by the complainant states, a situation from 
which complainants and defendants alike could not be 
rescued even by this court * * *.’’ The repeated allega- 
tions as to the inefficiency of the District operations also 
suggest that the real purpose of this proceeding is to 
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attempt to circumvent anticipated action by Congress 
affecting the amount of diversion from Lake Michigan. 
Defendants, however, are not asking this Court to increase 
the amount of water they can take from Lake Michigan.* 


STATEMENT OF ALLEGATIONS AND FAOTS. 


In 1922, 1925 and 1926 the complainant States filed their 
complaints seeking to enjoin the diversion of water from 
Lake Michigan through the Chicago River and Sanitary 
and Ship Canal to the Illinois River. In 1926 the suits 
were consolidated and referred to the Honorable Charles 
Evans Hughes as Special Master (273 U. S. 642; Master’s 
1927 Report, pp. 5-7).** 


Complainants argued before the Master and in this 
Court that not only should the direct diversion from Lake 
Michigan by the Sanitary District be barred, but that 
the amount of water withdrawn from the Lake for domes- 
tic purposes by Chicago and other Illinois municipalities 
should be required to be returned in the form of sewage 
effluent to the Lake after its use. The Special Master 
(1929 Report, pp. 120-22) and the Court (281 U. S., at 
pp. 199-200) rejected the contention that water used for 
domestic purposes should be returned to Lake Michigan. 


* Defendants have requested Congress to authorize them, tem- 
porarily and experimentally, to divert an additional 1,000 c.f.s. 
for a short period as a basis for a study of the effect of increased 
diversion upon the Illinois Waterway (the series of rivers and 
canals extending from the Chicago River to the Mississippi River). 
Twiee Congress has passed such bills, but the President has vetoed 
them. H. R. 3300, 88rd Cong. (1954); H. R. 3210, 84th Cong. 
(1956). At the last Congress the legislation passed the House, but 
did not come to a vote in the Senate. H. R. 2, 85th Cong. A similar 
Bill, H. R. 1, was introduced on January 7, 1959 in the 86th 
Congress. A large part of complainants’ brief is devoted ir- 
relevantly to an attempt to prove that such additional diversion 
is not necessary. 


** The Report of the Special Master, filed November 23, 1927, will 
be referred to as ‘‘Master’s 1927 Report,’’ and his Report on Re- 
Reference, filed December 17, 1929, will be referred to as ‘‘ Master’s 
1929 Report’’. 





WATER DIVERSION FROM LAKE MICHIGAN 37 


The Court authorized the defendants to divert an annual 
average of 1500 c.f.s. on and after December 31, 1938, in 
addition to domestic pumpage. 


As a result of this Court’s decree, defendants spent 
$316 million in the construction of sewage treatment plants, 
intercepting sewers, and pumping stations.* $109 mil- 
lion had previously been spent to construct sewers which 
discharged the sewage into the Sanitary Canal instead of 
Lake Michigan. (Master’s 1927 Report, pp. 20-21; 278 
U. S. at p. 404.) If the domestic pumpage were to be 
put back into Lake Michigan in the form of sewage effluent, 
the defendants’ sewage disposal facilities would have to be 
rearranged, and new pumping stations, works and tunnels, 
extending miles out into Lake Michigan, would have to 
be constructed at tremendous cost, estimated by competent 
engineers to total from 250 to 300 million dollars and to 
entail annual operating costs of more than 2 million, and 
debt service charges of more than 15 million dollars annu- 
ally for a period of thirty years. 


Plaintiffs now assert that the amount diverted for domes- 
tic pumpage is excessive. In 1930 the amount of domestic 
pumpage was 1700 cf.s. The amended application (p. 
10) itself alleges that this amount had increased only to 
1805 in 1956 and 1803 in 1957.** The actual amount of 
domestic pumpage from 1930 through 1958, as shown by 
the official records of the U. S. Army District Engineers 
at Chicago, computed pursuant to the provisions of this 
Court’s decree, is shown in the following table: 

* Hearing, Subcommittee of Senate Committee on Public Works, 
H. R. 3210, 8S. 1772, S. 2250, 84th Cong., 2d Sess., pp. 18-19. 


** Complainants’ amended application (p. 8) gives the total di- 
version only for the years 1939, 1954 and 1956 as 3110, 3205 and 
3500 ¢.f.s., respectively. As shown by the Table, 1939 was an 
unusually low year, and in 1956 the amount of direct diversion 
was temporarily increased pursuant to order of this Court be- 
cause of low water in the Mississippi River, which impaired navi- 
gation. Wisconsin v. Illinois, 352 U. 8. 954 (1956). The three 
years selected by complainants do not provide a proper basis 
for comparison. 
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AnnuaL Averace Merropourran Pumpace anp Diversion 
From Laxe Miconican 


By 


Tue Merroporitan Santrary District or Greater Cxicaco 
1930 to 1958 rmncLUSIVE. 


Total 
Diversion & 
Domestic Direct Pumpage from 
Pumpage Diversion Lake Michigan 
c.f.s. c.f.s. c.f.s. 
1700 
8180 


1940 3270° 
3106 
. 1942 3103** 
1943 3105 
1944 3137°* 
1945 
1946 
1947 
1948 
1949 1493 
1950. 1499 
1951 1490 
1952 1497 
1953 1499 
1954 1497 
1955 1500 
1956 1699° 
1957 1784 2387* 
1958 1760 1498 
® Increase over 1500 c.f.s, authorized by order of U. S. Supreme 
Court. 
®® Increase over 1500 c.f.s. authorized by order of War Depart- 


ment. : 
0 
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Both the original and amended applications, in Para- 
graph V, allege that as the population and industrial 
growth of the Sanitary District increases, the amount of 
domestic pumpage will increase beyond the limits esti- 
mated in 1930. The Special Master’s Report filed in 1929 
(p. 104) showed that the average domestic pumpage for 
1925 was 1338 c.f.s., for 1926, 1395 ¢.f.s., for 1927, 1421 
c.f.s. and for 1928 1565 c.f.s.. The average annual in- 
crease for the period from 1925 through 1928 was 75 
c.f.s.. When the decree was entered it thus would have been 
estimated that the pumpage in 1930 would be 1715 c.f.s.. 
It actually was 1700 c.f.s.. At this rate of progression, it 
would have been estimated in 1930 that the domestic 
pumpage would have doubled by 1958. However, the 
rate of increase was much less than this; in 1958 domestic 
pumpage was only 1760 c.f.s. as compared with 1700 c.f.s. 
in 1930. 


In 1945 Canada completed power projects north of Lake 
Superior which resulted in the diversion from the Albany 
River Basin into the Great Lakes of 5000 c.f.s. which would 
otherwise flow into Hudson Bay. This diversion ‘‘increases 
the water supply to all the Great Lakes’’ and has the 
effect of raising ‘‘the levels’’ of Lake Michigan and Lake 
Huron ‘‘by about 0.37 foot’’ or 4.4 inches; Lake Erie by 
0.23 foot; and Lake Ontario 0.24 foot (Army Engineers 
1957 Report, Pars. 10, 55, pp. 3, 16; Par. 59, p. 17; Par. 63, 
p. 18).* 


An averment in the amended application (Par. VII, p. 9) 
not contained in the original application is that the use of 
water at Chicago for domestic purposes will double within 


* Sen. Doc. No. 28, 85th Cong., Ist Sess. 1957, entitled ‘‘ Effects 
of an Additional Diversion of Water from Lake Michigan at Chi- 
cago; Letter from the Assistant Chief of Engineers for Civil 
Works, Department of the Army, transmitting a Report.’’ This 
report ‘will be referred to as the ‘* Army Engineers Report.’’ 
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the next 17 years,® resulting in an additional lowering of 
lake levels by 1975 of another two inches. Apparently com- 
plainants assume (see Par. VI) that the amount now used 
for domestic pumpage lowers the lake levels two inches, 
and that a doubling of the population will double the 
domestic pumpage and thus lower the lake levels another 
two inches. 


Complainants in their brief in support of the amended 
application (pp. 10, 11) state that in 1930 the Sanitary 
District comprised an area of 438 square miles, “‘with a 
human population of 3,710,000 plus an industrial waste 
equivalent population of 1,700,000’’, or a total of 5,410,000; 
that in 1955 ‘“‘the Sanitary District had a total area of 
920.14 square miles and a human population of 4,600,000, 
with an industrial waste equivalent of 3,800,000’’, or a total 
of 8,400,000. Thus, the increase in population and indus- 
trial waste equivalent population in the 25-year period was 
2,990,000. 


In their brief last Term (p. 25) the complainants stated 
that according to the Special Master’s Report filed in 1929, 


*The statement on p. 11 of complainants’ brief, that the Sani- 
tary District has estimated that ‘‘the demand for water will double 
within 17 years,’’ is inaccurate. The publication of the Sanitary 
District there cited refers to an estimated growth in population but 
not to the effect of population growth on the amount of domestic 
pumpage. Complainants’ 17-year figure seems to have been based 
upon newspaper articles purporting to state the estimates of Gen- 
eral Itchner of the Army Engineers and of the Illinois State Water 
Survey (Br., p. 2). The brief on its face shows that General 
Itchner’s statement related to the demand for water in the United 
States as a whole. And the Illinois State Water Survey estimate 
was concerned with the use of ground water ‘ir inland communi- 
ties and did not relate to the Chicago area and e Michigan, It 
is true that the Sanitary District Report estimated that the popu- 
lation of the Chicago area would increase to 15 or 20 million ‘‘in 
our lifetime.’’ But the experience in the past 28 years demonstrates 
clearly that the amount of water consumed does not. necessarily 
increase proportionately with the increase in population. 
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‘tin 1960 the then Sanitary District would be serving a 
population of 5,860,000 and an industrial waste equivalent 
population of 2,300,000’’, making a total of 8,160,000. It 
thus appears that the difference between the 1930 estimate 
of the population in 1960 and the actual population in 1955 
was only 2.9 per cent. 


As the Table on page 6, supra, demonstrates, this in- 
crease in population has not substantially increased the 
amount of domestic pumpage. 


Many of the same facts upon which complainants now 
rely for a drastic change in the decree were contained in 


the record culminating in the 1930 decree, or were foreseen 
at that time. 


As shown above, the record before the Master in 1929 


included a remarkably accurate forecast of the growth of 
the Chicago area. 


That the withdrawal of water for domestic pumpage 
would affect lake levels was obviously foreseen when the 
decree was entered. This Court’s opinion recited (278 


U. 8S. at pp. 407-8) that: 


‘*A diversion of an additional 1500 cubic feet per sec- 
ond * * * would cause an additional lowering in Lakes 
Michigan and Huron of about one inch * * *.’’ 


The Army Engineers Report estimates (p. 26) that an 
additional diversion of 1000 c.f.s. would lower the levels of 
Lakes Michigan and Huron one inch and Lakes Erie and 
Ontario five-eighths of an inch. Neither figure—1500 c.f.s., 
as stated in the Court’s opinion, nor 1000 c.f.s., as deter- 
mined by the Army Engineers—supports complainants’ 
allegation that the present amount of water taken for 
domestic pumpage lowers the lake levels two inches. 


The passage on page 12 of the amended application with 
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respect to the existence of 400 harbors on the Great Lakes 
and their connecting channels, of which 100 have been im- 
proved by the Federal Government, with the inner harbors 
being excavated and being maintained at local expense, is 
taken almost in haec verba from 278 U. S. at page 408. 


Complainants aver that a lowering of two inches in lake 
levels would decrease ‘‘the carrying capacity of the large 
lake vessels by from 180 to 200 tons per cargo’’ (Amended 
App., p. 12). The Master in his 1927 Report noted (p. 115) 
that ‘‘with the loss of every inch of draft below 20 feet, 
the modern lake bulk freighter suffers a loss of from 90 to 
100 tons in cargo capacity.’’ The Report of the Army 
Engineers similarly states that ‘‘The tons of cargo per 
inch of immersion of the bulk carriers vary from 38 in the 
older, small vessels to over 100 in the modern, large 
vessels’? (Army Engineers Report, Par. 171, p. 44). The 
Court in 1930 was thus aware of the possibility that the 
carrying capacity of lake vessels might be affected by 
the authorized diversion precisely as alleged by com- 
plainants. 


Subparagraph (1) of Paragraph X of the amended ap- 
plication (pp. 12-14) alleges that the lower lake levels 
which have resulted from the diversion of domestic pump- 
age have nullified and continue to nullify the costly im- 
provements made by Federal and local governments to 
lake channels and harbors, diminished the value and utility 
of expensive terminal facilities, and by decreasing the 
carrying capacity of large lake vessels, will deprive lake 
shippers annually of more than two and one-half million 
tons of carrying capacity, at a loss of $4,000,000 a year. 
The Army Engineers Report states that by 1985 ‘‘a perma- 
nent increase and diversion of 1000 cubic feet per second 
from Lake Michigan would reduce the annual average 
carrying capacity of the United States Great Lakes bulk- 
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cargo fleet by about 300,000 tons,’’ with a ‘‘resulting annual 
economic loss * * * estimated at $240,000’’ (Par. 180, p. 47). 
The report pointed out (Par. 182, p. 47) that even these 
small losses could be averted by relatively inexpensive 
compensating works in the St. Clair and Niagara Rivers. 


The amended application realleges (Par. X, pp. 14-15) 
the great cost of constructing power facilities on the 
Niagara and the St. Lawrence, in total amounting to over 
a billion dollars, and alleges that (presumably when these 
facilities are completed) the annual revenue loss to the 
New York State Power Authority from the withdrawal of 
1800 c.f.s. of water used for domestic pumpage at Chicago 
will be $1,027,841, about 80% of which will occur at the 
Niagara project. It is alleged that the Canadian projects 
will suffer a similar loss. 


The Report of the Army Engineers shows that the total 
flow of water available for power at Niagara is 125,000 to 
149,000 ¢.f.s. (Par. 100, p. 29; Table 11, p. 60) and at the 
St. Lawrence Barnhart Power Plant is 215,000 c.f.s. to 
257,000 c.f.s. (Table 16, p. 65). At Niagara, 50,000 to 
100,000 ¢.f.s. has been reserved for Niagara Falls for scenic 
purposes, 7000 c.f.s. has been diverted through the Welland 
Canal, and 1000 c.f.s. has been diverted for the New York 
State Barge Canal (same Report, Par. 99, p. 29; Par. 59, 
p. 17; Par. 57, p. 16; Table 11, p. 60). 

The Report finds (Par. 144, p. 38) that the effect of a 
permanent increase of 1000 c.f.s. in diversion from Lake 
Michigan would cause a loss of dependable capacity of less 
than one-half of 1 per cent, and (Par. 141, p. 37; Par. 203, 
p. 52) a power energy loss estimated to be about 0.4% of 


the total potential energy production of all United States 
and Canadian plants. 


The Report also finds (p. vu, Letter of Submittal; 
Par. 144, p. 38) that the ‘‘capacity loss (resulting from an 
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additional 1000 «.f.s. diversion) is not believed of sufficient 
magnitude to warrant replacement”’’; that ‘‘assignment of 
value to the changes is not warranted from a practical 
operational standpoint.’’ 

The monetary value of the loss of ‘‘energy in the United 
States and Ontario plants’’ caused by an additional 1000 
c.f.s. diversion ‘‘is computed’’ in the Report (Par. 146, p. 
38) ‘‘to be about $708,000 annually,’’ evaluated ‘‘in terms 
of the cost of alternative generation in modern, efficient, 
thermal plants.’’ 


The amended application (p. 15) alleges that the loss to 
the New York Power Authority in annual capacity from a 
permanent diversion of 1800 c.f.s. would be 29,700 kilo- 
watts on the Niagara and 6521.4 kilowatts on the St. 
Lawrence, valued at $12 per kilowatt. The Army Engi- 
neers Report (Table 10, p. 59) shows that the total United 
States capacity on the Niagara will be 2,380,000 kilowatts, 
and on the St., Lawrence 912,000 kilowatts.* 


The Power Authority of the State of New York, in an 
Official Statement on January 5, 1959 relating to the sale 
of $200 million of its Series E General Revenue Bonds for 
the Niagara Falls project, recites (p. 3) that the total 
annual energy production of its Niagara Plant will be 13 
billion kilowatt-hours a year in 1963, and the total annual 
energy production of its St. Lawrence Plant (p. 8) in 1964 
will be 6} billion kilowatt-hours a year. The amended 
application (p. 15) alleges that the annual energy loss of 
the Power Authority from a permanent diversion of 1800 
c.f.s. at Chicago will be 222,166,800 kilowatt-hours a year. 
On the basis of these figures, the annual energy loss will 

* Although complainants measure capacity in kilowatt-years and 
the Army Engineers in kilowatts, a comparison of their figures indi- 
cates that the terms have the same meaning. Hearings, Subcom- 
mittee of Senate Committee on Public Works, H. R. 2, S. 1123, 


85th Cong. 2d Sess, on Diversion of Water from Lake Michigan, 
p. 255, Table II (1958). 
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be approximately 1.1% of the total production of the two 
plants. 

The Official Statement of the Authority (p. 14) contains 
an estimate of $82,663,000 annual gross revenue from the 
combined Niagara and St. Lawrence projects. In their 
amended application (p. 15) complainants make a theoret- 
ical computation of total annual revenue loss to the New 
York Power Authority based on capacity and energy loss. 
The total annual loss is stated to be $1,027,841.15. 

The Power Authority estimates the load factor at its 
Niagara plant to be 70 per cent, and at its St. Lawrence 
plant to be 85 per cent.* 

The amended application alleges that the lowering of 
lake levels due to defendants’ domestic pumpage has sub- 
stantially damaged riparian properties, summer resorts 
and cottages (p. 14). Just how the alleged lowering of lake 
levels will produce this harmful effect is not explained. 
That such a result is not inevitable appears from the Army 
Engineers 1957 Report, which states (Par. 208, p. 53; Pars. 
148-154, pp. 39-40): ‘*A reduction in lake levels of up to 
one inch resulting from a permanent increase of 1000 cubic 
feet per second in diversion from Lake Michigan would be 
beneficial to shore property, particularly during high lake 
stages.’’ It may be noted that in 1956 a representative of 
the lake front property owners in Michigan, Wisconsin, 
Illinois and Indiana appeared at the hearings before the 
House Subcommittee on Rivers and Harbors in support of 
additional diversion from the Great Lakes because of the 
loss to the property owners resulting from high lake levels.** 


* Hearings, supra, p. 255, Table I. 
** See Hearings Before the Subcommittee on Rivers and Harbors 
of the House Committee on Public Works on H. R. 2, 85th Cong., 
First Sess. (1957), Lake Michigan Water Diversion, pp. 64, 147-149. 
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In 1954 the property owners on Lake Ontario opposed the 
St. Lawrence Power project on the ground that by raising 
the level of Lake Ontario it would injure their properties. 
Lake Ontario Land Development Association v. Federal 
Power Commission, 212 F. 2d 227 (C. A. D. C. 1954), cer- 
tiorari denied, 347 U. S. 1015 (1954). 


Both the original and amended applications, in Para- 
graph III, allege, the latter somewhat more succinctly, that 
the present sewage system does not treat all sewage in time 
of storm, when sewage is mixed with storm water, that the 
Sanitary District is not fully and effectively treating all 
sewage, but is permitting some to be discharged untreated 
into the drainage canal, that this condition will become 
aggravated as the population and industry in the area in- 
crease, and that the Sanitary District in 1929 assured this 
Court that its facilities would be operated in an efficient 
manner so as not to endanger public health. It is to be 
noted that the Master in his 1929 Report (p. 24) stated that 
complainants acquiesced in the system of sewers referred 
to.by the complainants in their amended application (III) 
and original application (III) as the ‘‘combined type,’’ 
which conveyed not only sewage and industrial wastes, but 
during times of storm such amounts of run-off as are per- 
mitted to find their way into. the system. The combined 
type of sewer system is used in all major lake cities. 


The amended application (but not the original) alleges 
that the efficiency of the Sanitary District’s disposal plants 
has dropped sharply in the last six years, and sets forth (at 
p. 7) a table for the years 1952-57 showing that the reduc- 
tion in biochemical oxygen demand (b.o.d. removal) was 
93.6% in 1952 and that it gradually declined to 85.6% in 
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1957. The average for the first nine months of 1958 was 
90.7 per cent.* 


The amended application fails to state that this Court’s 
opinion (281 U. S. at p. 200) recognized that the percentage 
of purification would vary from 85 to 90 or more. The 
Special Master’s 1929 Report (p. 26) summarizes the sup- 
porting testimony of an expert witness on the degree of 
purification attainable as follows: 


‘‘The degree of purification to be accomplished will 
necessarily vary according to conditions. Under cer- 
tain conditions it will be very high, fully 90%, possibly 
as high as 95% at times. Under other conditions the 
degree of purification will not be as high, and will drop 
to 85 or 80 or possibly lower. 

‘‘The conditions which affect the degree of purifica- 
tion are the temperature, the storm flows, the indus- 
trial wastes which are discharged into the sewers, and 
other conditions which affect chiefly the biological 
action upon which the processes employed for the most 
part depend. Taking all of the plants into considera- 
tion, a general average of 85% of purification is a 
reasonable assumption.’’ 


The Sanitary District has advised us that the temporary 
decline in operating efficiency between 1953 and 1957 indi- 
cated in complainants’ tabulation was partially attributable 


* Complainants’ table is based upon the Annual Reports of Op- 
eration of the Sanitary District. The same source of information 
shows that for the first nine months of 1958 the percentages were: 


January 94.8 June 92.0 
February 92.6 July 84.8 
March 90.8 August 89.9 
April 92.2 September 92.0 
May 90.4 


The reduction in the percentage of biochemical oxygen demand is 
the customary test for purification. 

The amended application also refers to the percentage of solids 
removed and states that this dropped from an average of 91.1% in 
1952 to 80.6% in 1957. The same source of information shows that 
the percentage for the first nine months of 1958 averaged 87.4%. 
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to the fact that during those years it was necessary to in- 
stall in successive stages an entirely new air filtering system 
and a completely new air distribution piping system. Dur- 
ing the progress of this work the usual operating efficiency 
could not be fully maintained. In 1958 normal operations 
were resumed and the percentage of purification imme- 
diately rose to 90.7, It should also be noted that in 1958 
there was less rainfall than in recent years, which is a 
factor tending to increase the efficiency of the operation. 


Complainants in their amended application (p. 13) repeat 
an allegation contained in the original application (IX) 
that recent studies made by the United States Corps of 
Engineers have established that a diversion of 1500 c.f.s. 
is adequate to maintain navigation in the Port of Chicago 
and the Illinois Waterway. 


Defendants in their 1957 brief (pp. 24-26) challenged 
this allegation on the ground that it appeared to be based 
on a misunderstanding of a report made in January 1957 
by the Division Engineer, Brigadier General P. D. Ber- 
rigan, North Central Division Corps of Engineers, United 
States Army.* The Solicitor General, in a memorandum 
filed in this cause (p. 4) last Term on behalf of the United 
States, indicated that he was informed by the Chief of 
Engineers that such a determination had not been made, 
but that the matter required further study. The amended 
application does not allege any specific facts to support 
the allegation. Defendants have not been apprised of such 
a study. 


The records of. the United States Army District Engi- 
neers at St. Louis show that the depth of water in the 
Tiinois Waterway at Alton, Tlinois, is again at such a low 
point as to impair navigation. 


* Army Engineers Report, Par. 183, p. 47, et seq. 
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ARGUMENT. 


I. 


No Showing Has Been Made That Domestic Pumpage Is 
Excessive, or Will Become Excessive, or That Unfore- 
seen Changes in Conditions Have Occurred Requiring 
Modification of the Decree. 


In December 1957, 27 years after the entry of this 
Court’s 1930 decree, the complainants filed their original 
application and motion to have the domestic pumpage pro- 
vision eliminated so as to require defendants to pour back 
into Lake Michigan all of the Chicago area sewage effluent. 
This Court denied the application and motion, with leave to 
renew with allegations made more definite and certain as a 
basis for the relief sought. 


It is defendants’ position that the complainants have not 
cured the insufficiency of the motion and original applica- 
tion filed last Term. No facts have been presented show- 
ing that the 1930 decree should be so drastically modified 
as to deprive defendants of the right to withdraw over half 
of the water which that decree authorized them to take 
from Lake Michigan. 


It is incumbent upon complainants to show that such a 
radical alteration in the decree is required by changed and 
unforeseen conditions. A decree should not be reversed 
‘‘onder the guise of readjusting. * * * Nothing less than 
a clear showing of grievous wrong evoked by new and un- 
foreseen conditions should lead [the Court] to change what 
was decreed after years of litigation * * *’’ United States 
v. Swift & Co., 286 U. 8. 106, 119 (1932). 


The foundation of complainants’ case is that the Chicago 
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area has grown tremendously since 1930 and will continue 
to do so in the future, and that this has caused and will 
cause a great increase in the amount of domestic pumpage. 
As has been pointed out (p. 9, supra), the growth of 
Chicago was foreseen quite accurately at the time of the 
original proceeding. Despite the great increase in popula- 
tion and industry, the amount of domestic pumpage for 
1958 was only 60 c.f.s. more than in 1930. Thus, there is 
obviously no basis for complainants’ claim that the present 
domestic pumpage is excessive, or that the growth of Chi- 
cago up to now justifies the relief sought. Indeed, the 
slight increase in domestic pumpage has been more than 
counterbalanced by the 5000 cf.s. which Canada has 
brought to the Lakes from the Hudson Bay watershed, so 
that complainants are much better off than could have 
been anticipated when this Court’s decree was entered. 


In so far as the future is concerned, complainants can 
be no more definite now than they were in their original 
application filed and found insufficient last Term. Of course 
the Chicago area will continue to grow, although how 
rapidly is anyone’s guess. But in view of the small impact 
upon the amount of pumpage of the large increase in popu- 
lation during the past 28 years, the possible or probable 
effect of future growth upon the amount of pumpage 
needed provides far too speculative and nebulous a predi- 
cate for the revision of the decree sought by complainants. 
Arizona v. California, 283 U. S. 423, 462-464 (1931). The 
Court ‘‘will not exert its extraordinary power to control 
the conduct of one State at the suit of another, unless the 
threatened invasion of rights is of serious magnitude and 
established by clear and convincing evidence.’’ Connecti- 
cut v. Massachusetts, 282 U.S. 660, 669, 674 (1931). What 
happened in the past shows that whether or not such 
growth in the future will affect lake levels in a manner 
substantially injurious to complainants is completely con- 
jectural. 
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I. 


The Effect of Domestic Pumpage Withdrawal on Lake 
Levels Was Anticipated in 1930, and Navigation, Com- 
mercial, and Power Interests Have Adjusted Themselves 
to the Amount of Withdrawal Then Authorized by the 
Court. 


The only specific allegations as to injury not contained 
in the application found insufficient last Term are those 
relating to the effect on the carrying capacity of lake ves- 
sels and the generating capacity of New York power facil- 
ities (see pp. 10-13, supra). 

When the decree was entered in 1930 it was known that 
the diversion authorized—1500 c.f.s. plus domestic pump- 
age—-would reduce lake levels by several inches. It was 
known that each inch that lake levels were lowered would 
reduce the capacity of large lake freighters by about 100 
tons. It was, of course, known that there were 400 harbors 
and connecting channels, and that Federal, state and local 
governments were spending large sums of money to main- 
tain and deepen them. It was also known that domestic 
pumpage in 1930 would average around 1700 ¢.f.s. and that 
this amount would increase. As has been pointed out, it 
would have been anticipated in 1930 that the increase would 
be much greater than it actually was. Senator Blaine of 
Wisconsin, in supporting the 1930 law in which Congress 
authorized the diversion permitted by this Court (see pp. 
27, infra), assumed that ‘‘the accretion to the pumpage 
[would be] 100 cubic feet seconds per year’’ (72 Cong. Rec. 
11,005). 

Thus, when the 1930 decree was entered, the effects on 
shipping, commerce, and harbor facilities of permitting 
diversion of 1500 ¢.f.s., plus domestic pumpage in the range 
of 1700 c.f.s., were known. In the face of such effects, 
which were obviously taken into account by this Court, 


19 
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the diversion of domestic pumpage was authorized by the 
decree. Complainants should not now be permitted to re- 
litigate the matters then decided. 


Ever since the entry of the 1930 decree, anyone who con- 
structed large lake vessels or planned and developed har- 
bor facilities or power projects must have based his ex- 
penditures and designs on the assumption that the lake 
levels would be affected by and subject to the authorized 
diversion at Chicago. Certainly, the carefully engineered 
power projects on the Niagara and St. Lawrence, on which 
over a billion dollars will be spent, must have been tailored 
to the water levels authorized by this Court’s decree. 
Those who planned and financed transactions of that mag- 
nitude would not have been so imprudent as to base their 
calculations on the assumption that this Court would re- 
eede from its 1930 decree and add an inch or two to the 
lake levels by compelling a return of sewage effluent to 
Lake Michigan after its use for domestic purposes in the 
Chicago area. Indeed, they were not. The Official State- 
ment of the Power Authority of the State of New York 
(p. 30) directs attention to the diversion at Chicago and 
to the withdrawal of water from Lake Michigan for ‘‘san- 
itary and domestic use’’ under this Court’s decree. The 
Power Authority’s annual estimated revenues of about 
$82,663,000* could not have included the $1,027,841.15 addi- 
tional revenue which complainants now allege will be lost 
because of the. withdrawal of an assumed 1800 c.f.s. for 
domestic pumpage at Chicago. 


In short, the answer to complainants is that their rights 
have been and are subject to the withdrawal authorized by 
this Court’s decree, and all persons affected by the author- 
ized withdrawal for domestic pumpage must have adjusted 
themselves to it many years ago. The diversion authorized 


*' Official Statement, Power Authority of State of New York, 
Jan. 5, 1959, p.14.. 
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had precisely the effects which were foreseen, and which 
shipping, port, and power interests must have taken into 
account. Such effects do not justify the drastic revision of 
the decree now sought by complainants. 


Til. 


The Equitable Considerations Which Caused This Court 
in 1930 to Reject Complainants’ Demand for the Return 
of Domestic Pumpage to Lake Michigan Are More Com- 
pelling Today. 


Complainants seem to assume that they are entitled 
to relief if they show that the diversion of domestic pump- 
age causes them some injury. If that had been this Court’s 
theory, all diversion would have been prohibited in the 
first place. But when this Court rejected complainants’ 
first attempt to halt the diversion of domestic pumpage in 
1930, it said (281 U. S. at p. 200): ; 

‘“# * * We think that upon the principles stated 
in Missouri v. Illinois, 200 U. S. 496, 520, et segq., 
the claims of the complainants should not be pressed 
to a logical extreme without regard to relative suffer- 
ing and the time during which the complainants have 
let the defendants go on without, complaint.’’ 


On the basis of equitable considerations alone, the de- 
fendants submit that the amount of alleged injury to 
complainants does not justify a modification of the decree 
subjecting defendants to the great burden, at a tremen- 
dous cost, of reorientating the sewage facilities so as 
to pipe the sewage effluent into Lake Michigan. 


The amended application alleges that the diversion of 
domestic pumpage ‘‘takes away more that 2,500,000 mil- 
lion tons of carrying capacity * * * at a loss of more 
than $4,000,000 in annual revenue’’ (p, 12). This cal- 
culation is presumably based upon the alleged two-inch 
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lowering of lake levels resulting from a withdrawal of 
1800 ¢.f.s., and disregards the fact that the inflow of 
5000 c.f.s. from the Hudson Bay area into Lake Superior 
has more than offset. this withdrawal. The Army En- 
gineers Report concludes that the effect of a one-inch 
reduction would be a loss by 1985 of an annual carrying 
capacity of 300,000 tons and an economic loss of $240,000 
for United States vessels (p. 47). The Canadian fleet 
is about 22% of the American. At this rate, the total 
loss of capacity for two inches would be 600,000. tons for 
United States carriers and 132,000 for Canadian. But 
even accepting complainants’ figures, 24 million tons is 
only a little over 1% of the total United States 1955 ton- 
nage of 239,263,000 tons (id. at p. 42). And even this 
loss could easily be avoided (p. 11, supra). 


The alleged loss of $1,027,000.00 to the New York Power 
Authority is only a minute proportion of the total antici- 
pated annual revenue of. $82,663,000. The Army Engi- 
neers’ Report advises that a diversion of 1,000 ¢.f.s. would 
cause a loss in capacity of less than one-half of one per 
cent (par. 144, p. 38), and an energy loss of four-tenths 
of one per cent (par. 141, p. 37) in all of the United States 
and Canadian plants. For 1,800 :c.f.s. the reduction in 
energy produced would be about .72 of 1%. Even if the 
complainants’ figures as to loss of revenue be accepted, the 
percentage would be only about 1.2%. Until New York’s 
Niagara project is finished sometime in the 1960’s (Army 
Engineers Report, par. 103, p. 29) there will be no loss 
there. Furthermore, the Power Authority itself anticipates 
a load factor of. 70% at its Niagara Plant and 85% on the 
St. Lawrence. (See p. 13, supra.) When the plants will 
not be operated at full capacity, it is difficult to see how a 
slight diminution in the flow of water in the rivers would 
have any measurable effect on the amount of energy pro- 
duced and the resulting revenue. 
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Complainants make no estimate as to the amount of 
injury which they allege the lowering of lake levels by 
two inches will cause to riparian property owners. The 
Engineers 1957 Report suggests that such persons on the 
whole benefit from some lowering of lake levels (see p. 
13, supra). The action of groups of riparian owners in 
supporting increased diversion at Chicago and in oppos- 
ing higher lake levels on Lake Ontario (see p. 14, supra) 
supports this opinion. 

These relatively inconsequential injuries, whether or 
not de minimis looked at by themselves, are not sufficient 
to justify termination of the withdrawal for domestic 
pumpage. Moreover, to look at these effects alone would 
be to see only one-half of the picture. If the domestic 
pumpage were to be put back into Lake Michigan, the 
defendants’ sanitary facilities designed to flow in the 
opposite direction would have to be rearranged, and new 
pumping stations, works, and tunnels constructed at ap- 
palling cost. The hundreds of millions already spent by 
defendants would not have been utilized in the way they 
were, in compliance with the program submitted to the 
Court and required by the 1930 decree, if the defendants 
had been required to put the effluent back into the Lake. 


In 1930 this Court considered the ‘‘relative suffering’’ 
and the time during which the complainants ‘‘let the 
defendants go on without complaint,’’ and held that the 
Master’s recommendation to permit the permanent with- 
drawal of the domestic pumpage from Lake Michigan 
was ‘‘more reasonable than the opposite demand’’ (281 
U. 8. at p. 200). The events since that time, including 
reliance on the decree for 28 years, make it even more in- 
equitable to require the return of the pumpage to the Lake 
than it was then. 
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IV. 


No Rule of Law Requires That Water Used for Domestic 
Pumpage Be Returned to Its Source. 


Complainants seem to premise their argument on the 
theory that it is unlawful per se for defendants to diminish 
the water available for navigation and power purposes 
by. diverting it to another watershed. New York suc- 
cessfully argued precisely the contrary in support of its 
diversion of Delaware River water to the Hudson River 
watershed in order to enlarge New York City’s water 
supply in New Jersey v. New York, 283 U. S. 336 (1931). 
This Court there said (343): 


‘*In a most competent and excellent report the Master 
adopted the principle of equitable division which 
clearly results from the decisions of the last quarter 
of acentury. Where that principle is established there 
is not much left to discuss. The removal of water toa 
different watershed obviously must be allowed at times 
unless states are to be deprived of the most beneficial 
use on formal grounds. In fact it has been allowed 
repeatedly and has been practiced by the States con- 
cerned. Missouri v. Illimois, 200 U. S. 496, 526. 
Wyoming. v. Colorado, 259 U. S. 419, 466. Connec- 
ticut v. Massachusetts, 282 U. S. 660, 671.’’ (Emphasis 
added.) 


‘‘Drinking and other domestic purposes are the highest 
uses of water.’’ Conmecticut v. Massachusetts, 282 U. S. 
660, 673 (1931). The primacy of such use also has been 
recognized in both the Canadian Boundary Water Treaty 
of 1909 (36 Stat. 2448) and in the 1950 Treaty of Niagara 
between the United States and Canada (TIAS 2130). In 
his 1927 Report the Special Master, in commenting on the 
1909 Treaty, said (55): 


‘¢# * * With reference to the use of boundary waters, 
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it was provided that the following order of prece- 
dence should be observed among the various uses 
enumerated: in the treaty for these waters, to-wit: 
(1) uses for domestic and sanitary purposes; (2) uses 
for navigation, including the service of canals for the 
purposes of navigation; (3) uses for power and for 
irrigation purposes. These provisions were not to 
‘apply to or disturb any existing. uses of boundary 
waters on either side of the boundary’.’’ 


Article III of the 1950 Treaty provided that the amount 
of water available ‘‘shall be the total outflow from Lake 
Erie to the Welland Canal and the Niagara River (in- 
cluding the Black Rock Canal) less the amount of water 
used for domestic and sanitary purposes, and for the 
service of canals for the purposes of navigation.’’ 


There is no rule of law whereby water taken for do- 
mestic purposes must be returned to the same watershed 
in the form of sewage. As the Special Master stated in 
his 1929 Report (p. 122): 


‘‘Tf the City of Chicago is entitled to take its water 
supply from Lake Michigan for the ordinary and 
reasonable uses of its inhabitants, it cannot be said 
that the State or the City is subject to any established 
rule of law which requires it to turn into the Lake 
what is no longer water but sewage or the effluent of 
sewage treatment plants. If there were a way of 
destroying the sewage or sewage effluent altogether, 
or evaporating it, it does not appear that the State or 
the City would violate any right of the complainants 
in doing so (Fisk v. Hartford, 69 Conn. 375).’’ 
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V. 


Complainants’ Charges of Operating Inefficiency by the 
Sanitary District, Though Irrelevant, Are Unfounded. 


We do not wish to leave unanswered the large part of 
complainants’ argument as to the alleged inefficiency of 
the Sanitary District’s operations—even though there 
would seem to be no rational connection between the 
efficiency of its operation and complainants’ demand that 
the treated sewage be dumped back into Lake Michigan. 


Exactly as was anticipated in 1929, the percentage of 
b.o.d. removal has fluctuated between 85% and 95%, de- 
pending upon the temperature, the storm flow and other 
factors (see p. 15, supra). This does not prove that 
the plants has been inefficiently operated. As has been 
pointed out, the low percentages (still over 85%) between 
1954 and 1957 were partially attributable to interruptions 
in complete treatment during the installation of new equip- 
ment. The unsupported charge in complainants’ brief 
(p. 15) that the ‘‘Sanitary District still persists in us- 
ing obsolete techniques of sewage disposal’’ should be con- 
trasted with the naming of the sewage disposal system 
in 1955 as one of the seven engineering wonders of Amer- 
ica.* The technique used by the Sanitary District, known 
as the activated sludge process, has become the leading 
process used in sewage disposal.* The 1957 Report of 
the Army Engineers (Par. 185, p. 48) states that the 
District has provided complete treatment for all of its 
sewage, and that the sewage is treated in ‘‘modern effi- 
cient plants.’’ Indeed, in last Term’s application (pp. 
29-30) complainants credited the District with doing ‘‘a 
reasonably efficient job at these works.”’’ 


* 50 Civil Engineering No. 593, Nov. 1955. 
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The charge (Compl. Br. p. 12) that ‘‘the Sanitary Dis- 
trict is dragging its feet insofar as the current operation 
of its sewage treatment works are concerned’’ is wholly 
without factual substance. It is based entirely on the 
percentages for the years 1953-1957, already explained. 
The average rate of reduction in b.o.d. for the removal 
year 1958 was 90.7%. 


VI. 


The Injunctive Relief Requested Is in Conflict With the 
Action of Congress in Authorizing the Discharge of 
Domestic Pumpage Into the Sanitary Canal for the Illi- 
nois Waterway. 


The authority to divert the domestic pumpage no longer 
is derived from this Court’s decree. In the Rivers and 
Harbors Act of July 3, 1930.(46 Stat. 929) Congress ex- 
pressly authorized for navigation of the Illinois Waterway 
the diversion permitted by this Court for the Chicago River. 
The pertinent portion of the Act is as follows: 


‘‘Provided further, that the water authorized at Lock- 
port, Illinois, by the decree of the Supreme Court of 
the United States, rendered April 21, 1930, * * * 
according to the opinion of the court in the cases re- 
ported as Wisconsin against Illinois in volume 281, 
United States, page 179, is hereby authorized to be 
used for the navigation of said waterway ;’’ 


Although this statute does not authorize the diversion of 
more water than did the decree, it did adopt for the wa- 
terway the amount fixed in the decree (289 U. S. 395, 403-4). 

This Court has recognized that Congress has the power 
to determine the amount of water to be withdrawn, if it 
chooses to do so. 278 U. S. 367, 417; 281 U. S. 179, 198, 200; 
Sanitary District v. United States, 266 U. S. 405, 426 
(1925). Congress exercised that power in the 1930 statute, 


‘45010 O—59——__5 
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The statutory provision was appurtenant to an appro- 
priation for the completion of the Illinois Waterway for 
navigation between Lake Michigan and the Mississippi 
River. This Court had only considered the navigational 
needs of the Chicago River as a part of the Port of Chi- 
cago, not those of the Waterway (278 U. S. 367, at 418; 
Master’s 1929 Report, pp. 122, 126).* 


The 1930 Act instructed the Secretary of War to cause 
a study to be made of the amount of flow needed for the 
Waterway and to report to ‘‘Congress the results of 
such study with his recommendations as to the minimum 
amount of such flow that will be required annually to 
meet the needs of such waterway and that will not sub- 
stantially injure the existing navigation on the Great 
Lakes to the end that Congress may take such action as 
it may deem advisable.’’ 


In concurring in a report made in 1933 by Colonel Dan 
I. Sultan, General E. M. Markham, Chief of Engineers, 
stated that ‘‘the report conclusively shows that aside 
from sanitary requirements, the minimum average an- 
nual flow from Lake Michigan required to meet the needs 
of a commercially useful waterway in the Illinois River is 
a direct diversion of 1500 cubic feet per second in addi- 
tion to domestic pumpage * * *. This flow will not sub- 
stantially injure the existing navigation on the Great 
Lakes.’’ (Italics supplied.) (H. R. Doc. No. 184, 73rd 
Cong., 2nd Sess., p. 6 (1933).) General Markham also con- 
curred in a recommendation of Colonel Sultan that after 
the completion of the sewage treatment works, navigation 

* Complainants are in error in stating in Paragraph V of their 


ante application or the diversion authorized by the decree 
was ‘‘for the purpose of maintaining navigation in the Port of 
Chicago and the connecting Illinois waterway * * *.’’ The same 
error was made by complainants in Paragraph V of ‘their original 
application. This Court has not determined or considered in any 
of the cases before it the amount of water required for navigation 
in the Illinois Waterway. 
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conditions along the waterway should be observed in order 
to determine whether additional diversion would be neces- 
sary. (Id. at 58.) No subsequent determination has been 
made by the Army Engineers. 


The only subsequent indication of Congressional inten- 
tion is the recent passage by both Houses of bills vetoed 
by the President, to authorize defendants to withdraw tem- 
porarily an additional 1000 c.f.s. (see note, p. 4, supra). 
The Congressional action taken suggests that there is no 


legislative disposition to reduce the withdrawal previously 
authorized. 


The Illinois Waterway is, of course, a navigable water- 
way of the United States, subject to the dominion and 
control of Congress. Since the amount of diversion, in- 
cluding domestic pumpage, required for the waterway, is 
dependent on factors not considered in this Court’s deter- 
mination of the amount required for the Chicago River, 
Congress clearly intended, defendants submit, that its au- 
thorization be treated as a legislative act subject to change 
only by Congress itself.* 


CONCLUSION. 


In 1930 this Court authorized the withdrawal of the wa- 
ter needed for domestic pumpage and the discharge of the 
sewage effluent into the Sanitary Canal. All of the facts 
and arguments upon which complainants now rely in sup- 
port of their attempt to delete this provision were fully 
foreseen at that time, except for the 1945 addition of 
5000 c.f.s. through Lake Superior and the development 
of the new St. Lawrence and Niagara projects, which will — 
be affected only to a minimal extent, and which were un- 
doubtedly planned so as to accommodate themselves to 
the diversion authorized by this Court. 


*This point is treated in greater detail in the brief for the 
Chicago Association of Commerce and Industry, as amicus curiae. 
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The amended application does not contain any material 
facts of significance not stated in the application denied 
by the Court last Term. The increase in domestic pump- 
age since 1930 has been shown to be insignificant. Com- 
plainants have made no specific allegations, aside from 
pure speculation, concerning the amount of domestic pump- 
age in the future. 


Defendants have spent over $300 million in reliance on 
this Court’s decree. Approximately an equal amount would 
have to be spent to rearrange the Sanitary District’s fa- 
cilities, if the sewage effluent is to be tunneled into Lake 
Michigan. Regardless of the amount spent by the de- 
fendants, the risk of polluting Chicago’s water supply 
would be ever-present. (See 1950 and 1951 Reports of 
International Joint Commission.) 


Defendants submit, therefore, that the complainants 
have not shown sufficient basis for granting them the in- 
junctive or other relief they seek, and ask that the prayers 
of the amended application be denied and that the amended 
application be dismissed. 


Respectfully submitted, 
LatHaM CaAsTLe, 
Attorney General, State of Illinois, 
Wru1us C. Wines, 
Assistant Attorney General, State of Illinois, 


Georce A. Lang, 


Attorney, The Metropolitan Sanitary District 
of Greater Chicago, 


Lawrence J. Fenton, 


aie Assistant Attorney, The Metropoli-. 
tan Sanitary District of Greater Chicago, 


Joserx B. Fiemine, 

JoserH H. Piecx, 

Txomas M. THomas, 

or Kimxuanp, Exxis, Hopson, 
Cuarretz & Masters, 

Attorneys for Defendants. 
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No. 3, Original 


State or MICHIGAN, COMPLAINANT v. STaTE oF ILLINOIS AND 
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State or New YorRK, COMPLAINANT v. STATE OF ILLINOIS AND 
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MEMORANDUM FOR THE UNITED STATES AS 
AMICUS CURIAE 


POSITION OF THE UNITED STATES 


After the complainants filed the present applica- 
tion, the Court invited the Solicitor General to submit 
the views of the United States on the matter. In or- 

(1) 
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der to aid the Court, the Solicitor General has sub- 
mitted the parties’ papers to, and consulted with, the 
Department of the Army, the Public Health Service, 
and the Department of State. The first two agencies 
have submitted their views in writing and their com- 
ments are attached as Appendices A and B. The 
prime interest of the Department of State arises out 
of the possible effect of the diversion on Canadian in- 
terests and the possible involvement of treaty obliga- 
tions. Although Canada has objected to legislation 
for increased diversion, it has expressed no views to 
the State Department with reference to the present 
application, and therefore the State Department has 
not felt it appropriate to take any position at this 
time. 

In addition, in order to be fully informed on the 
facts in the case and the legal position of the parties, 
the Solicitor General consulted with the attorneys and 
engineers of both parties and participated in a joint 
conference where both sides were given full oppor- 
tunity to develop the issues, both factual and legal. 
Written inquiries were submitted to each and both 
have submitted answers and Illinois has provided 
additional factual material.. The views expressed by 
the Department of the Army and the Public Health 
Service have been made known to the parties, and 
the written information submitted by each has been 
made available to the other. The comments made in 
this memorandum reflect, in some measure, the in- 
formation thus obtained, as well as the facts alleged 
in the formal papers and briefs. 

The United States has a direct interest in this liti- 
gation. Since navigable waters are involved, the 


2 
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United States is concerned with protecting and foster- 
ing the use of the waterways. The Department of 
Health, Education, and Welfare, through the Public 
Health Service, has obligations with respect to pro- 
moting sanitary conditions. There is a substantial 
federal interest in the development of the St. Law- 
rence Seaway and of hydroelectric power in connec- 
tion therewith. And the treaty obligations of the 
United States with Canada are a matter of concern. 
However, this memorandum is not intended to re- 
flect solely the views of the United States by reason 
of the federal interests involved, but rather an analy- 
sis of the issues from the point of view of the welfare 
of the people of the United States as a whole. Quite 
properly, the parties to these proceedings must repre- 
sent the particular interests of particular segments of 
the population. It has been our attempt to look at 
the problems from an over-all viewpoint. 


QUESTIONS PRESENTED 


1. Whether the Court should reopen and modify its 
decree of April 21, 1930, so as to require the State of 
Illinois and the Sanitary District of Chicago to dis- 
charge the District’s sewage effluent into Lake Michi- 
gan rather than into the Sanitary Canal as is done 
under the present decree. 

2. Whether the Court, alternatively, should appoint 
a Special Master to hold hearings and make recom- 
mendations as to such modification of the decree. 

3. Whether the Court should take any other action 
looking toward modifying or supplementing its de- 
cree, particularly with respect to meeting future 
developments. 
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Most of the background facts material to the present 
application appear in the Court’s former opinion in 
this case, Wisconsin v. Illinois, 278 U.S. 367, 403-407. 
The Chicago Sanitary and Ship Canal was built by the 
Sanitary District of Chicago as a means of disposing 
of the sewage of the Chicago area. It extends from 
the Chicago River to Lockport, where it discharges 
into the Des Plaines River in the Mississippi water- 
- shed. In addition to water pumped from Lake Michi- 
gan for domestic use and discharged into the canal as 
sewage, the canal carries water drawn directly from 
the lake through the Chicago River, the natural flow 
of which is thereby reversed.* When the canal was 
opened in 1900 this direct diversion amounted to 2,541 
cubic feet a second. On December 5, 1901, the Secre- 
tary of War authorized diversion of 250,000 cubic feet 
a minute (t.e., 4,167 cubic feet a second), but he stead- 
fastly refused to permit more, except when he author- 
ized diversion of 350,000 cubic feet a minute for ten 
weeks in 1903 as a means of clearing the canal of ac- 
cumulated sewage deposits. Nevertheless, the direct 
diversion increased to 5,751 cubic feet a second in 
1909 and to 7,228 c.f.s. in 1916; it was 6,888 c.f.s. in 
1926. The United States sued to enjoin this unau- 
thorized diversion, and after protracted litigation 
secured a judgment which was affirmed by this Court 


+ Sewage and lake water are also brought into the canal by 
the Calumet-Sag Channel, an artificial waterway opened in 1922. 
It extends from Sag Junction, a point on the Sanitary Canal 
12.4 miles from Lockport, to the Calumet River, the flow of 
which has been reversed to bring water into the channel from 
Lake Michigan. H. Doc. No. 180, 73d Cong., 2d Sess. (Cong. 
Doc. Ser. No. 9832), 18. 
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in 1925. Sanitary District of Chicago. v. United 
States, 266 U.S. 405. However, to prevent excessive 
pollution of the canal the larger diversion was needed 
until Chicago established a sewage purification pro- 
gram; accordingly the Secretary of War on March 3, 
1925, authorized diversion of 8,500 c.f.s. until Decem- 
ber 31, 1929, on condition that a sewage treatment 
program of specified character be immediately begun. 

While the Government’s case was pending, Wis- 
consin on July 14, 1922, began the suit which is now 
No. 2, Original; on October 5, 1925, an amended com- 
plaint was filed in which Minnesota, Ohio and Penn- 
sylvania joined as co-complainants. They sought to 
enjoin the diversion from Lake Michigan on the 
ground that it was not authorized by Congress and 
had lowered the levels of Lakes Michigan, Huron, 
Erie and Ontario by about six inches, to the damage 
of the complainant States and in derogation of their 
rights. Missouri, Kentucky, Tennessee and Louisi- 
ana were allowed to intervene as defendants. Wis- 
consin Vv. Illinois, 46 S. Ct. 208. Michigan on March 
8, 1926, and New York on October 18, 1926, filed simi- 
lar complaints against Illinois and the Sanitary Dis- 
trict (now Nos. 3 and 4, Original, respectively). The 
three cases were referred to Charles Evans Hughes 
as Special Master, Wisconsin v. Illinois, 271 U.S. 
650, 273 U.S. 642, and Arkansas and Mississippi were 
allowed to intervene as defendants, 273 U.S. 644. 
While the cases were before the Special Master, the 
Court ordered the third paragraph of New York’s 
complaint, alleging possible interference with water 
power development, stricken without prejudice, on 
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the ground that it shoved no present or definitely 
planned use of power which was being interfered 
with. New York v. Illinois, 274 U.S. 488. The re- 
port of the Special Master was filed thereafter, on 
November 23, 1927. Wisconsin v. Illinois, 72 L. Ed. 
1015. 

On exceptions to the Report of the Special Master, 
this Court held that under Section 10 of the Rivers 
and Harbors Act of March 3, 1899, 30 Stat. 1121, 
1151, the Secretary of War had no authority to per- 
mit diversion of water from a navigable waterway of 
the United States except in aid of navigation. The 
Court found that the temporary and conditional per- 
mit to divert 8,500 ¢.f.s. was justified as being neces- 
sary to keep the Chicago River, as part of the Port 
of Chicago, free from deposits of sewage until im- 
proved means of sewage disposal could be provided. 
It referred the case back to the Special Master to re- 
port as to what could and should be done to provide 
better sewage disposal and to reduce the diversion to 
such amount, if any, as might be needed for naviga- 
tional purposes. Wisconsin v. Illinois, 278 U.S. 367. 

The Special Master’s report on re-reference was 
filed on December 17, 1929. After hearing argument 
on exceptions to the report, the Court concluded that 
the best means of disposing of Chicago’s sewage was 
to discharge it through the canal at Lockport, that a 
certain amount of water directly diverted from Lake 
Michigan was also needed to oxidize and carry off the 
sewage and prevent the pollution of navigable waters, 
and that the amount of such direct diversion could be 
greatly reduced when proper measures for sewage 
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treatment had been adopted. Requiring rapid comple- 
tion of the construction program proposed by the San- 
itary District, the Court set a schedule for the direct 
diversion to be reduced to 6,500 c.f.s. by July 1, 1930; 
to 5,000 c.f.s. by December 31, 1935; and to 1,500 c.f.s. 
by December 31, 1938. This was to be in addition to 
the domestic pumpage, but included surface run-off 
of the Chicago area, which would normally have 
drained into Lake Michigan. The diversion was to be 
measured by subtracting the amount of the domestic 
pumpage from the amount of the total flow at Lock- 
port. The Court ordered the District to file semian- 
nual reports with the Court, reporting construction 
progress, the extent and effects of operation of the 
sewage plants, and the amount of water diverted. The 
Court rejected the complainants’ requests that direct 
diversion from Lake Michigan be entirely stopped 
and the sewage effluent returned to the lake, saying 
(281. U.S. 179, 200) : 
But purification is not absolute. How nearly 
perfect it will be with the colossal works that 
the defendants have started is somewhat a 
matter of speculation. The master estimates 
that with efficient operation the proposed treat- 
ment should reach an average of 85 per cent 
purification and probably will be 90 per cent or 
more. Even so we are somewhat surprised that 
the complainants should desire the effluent re- 
turned. The withdrawal of water for domestic 
purposes is not assailed by the complainants 
and we are of opinion that the course recom- 
mended by the master is more reasonable than 
the opposite demand. If the amount with- 
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drawn should be excessive, it will be open to 
complaint. Whether the right for domestic use 
extends to great industrial plants within the 
District has not been argued but may be open 
to consideration at some future time. 

The Court retained jurisdiction to modify its decree. 

Wisconsin v. Illinois, 281 U.S. 179, 201-202; 281 U.S. 

696. 

From Lockport, on the Des Plaines River, down to 
Utica, on the Illinois River, was originally not navi- 
gable, but in 1921 the State of Illinois began improve- 
ment of that stretch, called the Illinois Waterway,’ 
designed to provide the final navigational link be- 
tween Lake Michigan and the Mississippi River. 
However, the State funds were not sufficient to com- 
plete it, and in the Rivers and Harbors Act of July 
3, 1930, 46 Stat. 918, 929, passed a few weeks after the 
Court’s decree, Congress provided for taking over and 
completing the Illinois Waterway, as follows: 

Illinois River, Illinois, in accordance with 
the report of the Chief of Engineers, submit- 
ted in Senate Document Numbered 126, Sev- 
enty-first Congress, second session, and subject 
to the conditions. set forth in his report in said 
document, but the said project shall be so con- 

structed as to require the smallest flow of water 












































































“The so-called ‘Illinois Waterway’ extends from the head 
of the Lockport Lock to the foot of Starved Rock Lock on the 
Illinois River, a distance of 60 miles, of which 18 lie in or 
adjacent to the Des Plaines River, and 42 miles in or adjacent 
to the Illinois River.” H. Doc. No. 184, 73d Cong., 2d Sess. 
(Cong. Doc.. Ser. No. 9832), 17. The Starved Rock Lock is 
one mile above Utica. S. Doc. No. 126, 71st Cong., 2d Sess. 
(Cong. Doc. Ser. No. 9220), 42. 
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with which said project can be practically ac- 
complished, in the development of a commer- 
cially useful waterway: Provided, That there 
is hereby authorized to be appropriated for 
this project a sum not to exceed $7,500,000: 
Provided further, That the water authorized at 
Lockport, Illinois, by the decree of the Su- 
preme Court of the United States, rendered 
April 21, 1930, and reported in volume 281, 
United States Reports, in Cases Numbered 7, 
11, and 12, Original—October term, 1929, of 
Wisconsin and others against Illinois, and 
others, and Michigan against Illinois and 
others, and New York against Illinois and 
others, according to the opinion of the court 
in the cases reported as Wisconsin against IIli- 
nois, in volume 281, United States, page 179, is 
hereby authorized to be used for the navigation 
of said waterway: Provided further, That as 
soon as practicable after the Illinois waterway 
shall have been completed in accordance with 
this Act, the Secretary of War shall cause a 
study of the amount of water that will be re- 
quired as an annual average flow to meet the 
needs of a commercially useful waterway as 
defined in said Senate document, and shall, on 
or before January 31, 1938, report to the Con- 
gress the results of such study with his recom- 
mendations as to the minimum amount of such 
flow that will be required annually to meet the 
needs of such waterway and that will not sub- 
stantially injure the existing navigation on the 
Great Lakes to the end that Congress may take 
such action as it may deem advisable. 


The report called for by that Act (commonly called 
the ‘‘Sultan Report’’ after Lieutenant Colonel Dan I. 
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Sultan, the Corps of Engineers’ District Engineer, its 
primary author) was submitted to Congress on De- 
‘eember 7, 1933. H. Doc. No. 184, 73d Cong., 2d Sess. 
(Cong. Doc. Ser. No. 9832). On the basis of findings 
that domestic pumpage would average about 1,700 
c.f.s. for some years to come (p. 48) and that the 
maximum amount of water needed for navigation on 
the waterway would be about 1,980 or 2,000 c.f.s. (pp. 
11-12, 22-24, 48-50), the Board of Engineers for 
Rivers and Harbors concluded that the diversion of 
1,500 c.f.s. allowed by the Court would meet the direct 
needs of navigation (p. 14), and the Chief of Engi- 
neers concurred in that view (pp. 5-6). However, 
the Chief of Engineers also accepted the recommenda- 
tion that, after the sewage plants were in operation 
and the diversion reduced to 1,500 c.f.s., there should 
be a study to determine whether that was enough 
diversion to keep the waterway in a proper sanitary 
condition (pp. 6, 14, 22-24, 51-52). 

The direct diversion was reduced in accordance 
with the Court’s schedule, and since 1938 it has not 
exceeded, on an annual average, 1,500 c.f.s. except for 
a few temporary increases authorized by the Court 
or the Corps of Engineers to meet emergency situa- 
tions.’ Although the Chicago domestic pumpage had 

*The annual average rates of diversion are set out in a 
table in defendants’ Brief in Opposition to the Amended Ap- 
plication, p. 6. Court authorized diversion of 10,000 c.f.s. 
for ten days, Dec. 2-12, 1940, pursuant to stipulation, to clear 
accumulated sewage deposits from the canal. 311 U.S. 107. It 
permitted up to 8,500 c.f.s., in the discretion of the Corps of 
Engineers, from Dec. 17, 1956, through Feb. 28, 1957, to aid 
navigation at the Alton Lock on the Mississippi. 352 U.S. 945; 


352 U.S. 983. The Chief of Engineers permitted slightly 
excessive diversion in 1942 (1,528 c.f.s.) and 1944 (1,531 c.f.s.) 
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increased rather steadily from 449 c.f.s. in 1900 to 
1,395 ¢.f.s. in 1926 (Special Master’s Report of No- 
vember 23, 1927, pages 22-23), it has remained at 
about 1,700 c.f.s. from 1930 to the present time (de- 
fendants’ Brief in Opposition to the Amended Ap- 
plication, p. 6), despite steady increases in the area, 
population, and industry served. This has been ac- 
complished by reduction of waste and leakage; but 
there is little question that this program has gone 
about as far as it can, and that it will not be long 
before increases in the population or industries served 
must be accompanied by some increase in the domestic 
pumpage. - 

Congress has several times considered proposals to 
increase the diversion temporarily, for the purpose of 
studying its effect on the waterway. H.R. 3300, 83d 
Cong., providing for diversion of an additional 1,000 
c.f.s. for three years, and study of its effects,‘ was 
vetoed September 3, 1954, 100 Cong. Rec. 15569. H.R. 
3210, 84th Cong., a similar measure,’ was vetoed 
August 9, 1956, 102 Cong. Rec. 15304. H.R. 2, 85th 
Cong., to the same effect, passed the House but was 
not acted on by the Senate.° H.R. 1, 86th Cong., pro- 
viding for one-year diversion of an additional 1,000 
c.f.s. and three-year study of its effects on the Great 
as a war emergency measure in aid of navigation. See. S. Doc. 
No. 28, 85th Cong., 1st Sess., 12. 

* H.R. 3300, 83d Cong., is set out in the Senate Public Works 
Committee Hearings on H.R. 3300, 83d Cong., 2d Sess. (Apr. 
20, 1954), p. 1. 

* H.R. 3210, 84th Cong., is set out in 101 Cong. Rec. 10002. 

* H.R. 2, 85th Cong., is set out in the Senate Public Works 


Committee Hearings on H.R. 2 and S. 1123, 85th Cong., 2d 
Sess. (July 28, 29, Aug. 7, 1958), p. 11. 
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Lakes, the canal and waterway and the Mississippi 
River, passed the House on March 13, 1959. 105 Cong. 
Rec. (daily ed.) 3666-3703." 

Except for the temporary increases in diversion 
already referred to (supra, p. 10), this Court has re- 
jected all applications to modify its decree of 1930. 
On January 16, 1933, it denied such a motion made 
by Missouri and the other intervening States. 288 
U.S. 587; see 289 U.S. 395, 396, fn. On May 22, 1933, 
it ruled that nothing in the Rivers and Harbors Act of 
1930, 46 Stat. 918, 929, or the then pending treaty for 
the St. Lawrence Seaway required any change in the 
decree. 289 U.S. 395. On May 26, 1941, it dismissed 
a petition by Illinois to modify the decree. 313 U.S. 
547. Motions by defendants for clarification of the 
decree were dismissed on October 23, 1950, 340 U.S. 
858, and on December 17, 1956, 352 U.S. 947. On 
March 3, 1958, complainants’ applications to amend 
the decree were denied, with leave to renew them on 
the basis of more definite and certain allegations. 355 
U.S. 944. It is on such an amended application by 
the complainants that the matter is now before the 
Court. 

The amended application, like its predecessors last 
Term, asks that the decree be reopened and amended 
so as to require the defendants to discharge the efflu- 
ent of their sewage treatment plants into Lake Michi- 
gan rather than into the Mississippi River Basin 

* Canada has objected to the increased diversion proposed by 
the bills in the 83d, 84th, and 86th Congresses on the ground 
that it would impair navigation and hydro-electric develop- 
ment. While not specifically objecting to the bill before the 


85th Congress, Canada did reserve its rights under the Bound- 
ary Waters Treaty of 1909. 
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through the canal at Lockport, as is now done. They 
do not challenge the direct diversion of 1,500 c.f.s. 
needed for navigation on the Illinois Waterway. Al- 
ternatively to the direct granting of the relief re- 
quested, the complainants ask that a Special Master 
be appointed to hold hearings and make recommen- 
dations to the Court on the matter. The reason for 
the application is to secure a greater depth of navi- 
gable water in the Great Lakes, particularly in their 
harbors and connecting channels, and, in the case of 
New York, to secure a greater flow of water for 
power purposes. 
DISCUSSION 


I. THE COMPLAINANTS HAVE NOT SHOWN GROUNDS FOR 
MODIFYING THE DECREE SO AS TO REQUIRE CHICAGO’S 
SEWAGE EFFLUENT TO BE RETURNED TO LAKE MICHIGAN 


1. THE NATURE OF THE PROCEEDING 
This application does not bring before the Court a 
matter to be considered de novo. It is an application 
to reopen and amend the decree entered on April 21, 
1930, under which the parties have been operating, 
with a few temporary emergency modifications, since 
that time. The Court’s power to make such amend- 
ment is of course unquestionable, both because such 
jurisdiction was retained expressly by the terms of 
the decree and because it would exist independently of 
such expression in any event. United States v. Swift 
& Co., 286 U.S. 106, 114. Nevertheless, the scope of 
the proceeding is more limited than if it were an 
original application. As the Court said in the Swift 
ease (286 U.S. at 119), 
There is need to keep in mind steadily the 
limits of inquiry proper to the case before us. 


13 





WATER DIVERSION FROM LAKE MICHIGAN 


We are not framing a decree. We are asking 
ourselves whether anything has happened that 
will justify us now in changing a decree. The 
injunction, whether right or wrong, is not sub- 
ject to impeachment in its application to the 
conditions that existed at its making. We are 
not at liberty to reverse under the guise of re- 
adjusting. Life is never static * * *. The 
inquiry for us is whether the changes are so 
important that dangers, once substantial, have 
become attenuated to a shadow. 

The United States believes that the complainants 
have not thus far shown any such substantial changes 
in circumstances as to require or justify the modifica- 
tion of the decree which they request. Indeed, except 
as to the question of water power at the Niagara and 
the St. Lawrence Rivers, discussed infra, pp. 19-23, 
they do not show that circumstances have changed in 
any way at all. 


2. RATE OF DOMESTIC PUMPAGE 


The complainants set out (Amended Application, p. 
8) figures showing that the total diversion (direct di- 
version plus domestic pumpage) was greater in 1954 
than in 1939, and was still greater in 1956; but an 
examination of the more complete table in the defend- 
ants’ Brief in Opposition to the Amended Applica- 
tion, p. 6, shows that this increase was not fairly 
representative of a trend, but resulted largely from 
annual fluctuations, plus the unusual diversion which 
the Court allowed for navigational reasons in 1956. 
The domestic pumpage was 1700 c.f.s. in 1930 and 
1760 c.f.s. in 1958—certainly not an excessive increase 
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for 28 years of population and industrial growth.’ 
The complainants’ allegation (Amended Applica- 
tion, p. 8) that the domestic pumpage is excessive, 
does not meet their burden of showing, even prima 
facie, that it has materially changed since the decree 
was entered in 1930. 
3. CHANGES IN LAKE LEVELS 

Again, while the complainants allege (Amended 
Application, p. 11) that diversion of the domestic 
pumpage has lowered Lakes Michigan and Huron by 
nearly two inches and Erie and Ontario by one inch 
from their natural levels, they make no showing that 
this is a changed or unforeseen circumstance. It is, 
on the contrary, merely a residual fraction of the 
much greater lowering caused by the larger diversion 
which existed prior to the decree. It is part of the 
situation that actually existed in 1930, and offers in 
itself no ground for modifying the decree. In his 
report of November 23, 1927, the Special Master 
found (pp. 104-105) that each 1,500 c.f.s. of diversion 
caused a lowering of about one inch in Lake Michi- 
gan. The Corps of Engineers now estimates that an 
increase of only 1,000 c.f.s. in the present diversion 
would lower Lake Michigan one inch. S. Doc. No. 
28, 85th Cong., Ist Sess., 26. This re-evaluation 
apparently indicates that the 1930 decree, decreasing 
the diversion by 7,000 c.f.s., from 8,500 to 1,500 c¢.f.s., 
raised the level of Lake Michigan by seven inches 
instead of by only 424 as the Special Master would 
have expected. This departure from the expectation 

*That represents an increase of about 314% in the domestic 


pumpage, while the population, according to the figures given 
in the Amended Application, pp. 4-5, has increased about 18%. 
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of 1930 has of course been favorable to the com- 
plainants, and affords no ground for the modification 
of the decree which they seek. 


4. INJURIES TO NAVIGATION 


The Amended Application alleges (pp. 11-14) that 
the lowering of lake levels by the Chicago diversion 
injures navigation by reducing the loading limits of 
the larger vessels, necessitates additional dredging in 
harbors and channels, obstructs unimproved inlets 
used by small craft, and impairs the value of terminal 
facilities. It also alleges damage of a non-naviga- 
tional character to riparian properties. While some 
losses of the sorts mentioned undoubtedly result from 
the lowering of the lake levels, we believe that they 
are substantially overstated by the complainants. For 
example, the Amended Application (p. 12) states the 
annual loss of cargo capacity at more than 2,500,000 
tons, or more than $4,000,000 in revenue. The Corps 
of Engineers, however, estimates the annual loss to 
American shipping at something under 600,000 tons, 
with about $660,000 value.* In any event, it does not 
appear that losses of this character were unforseen in 
1930, or that their amount has so exceeded what was 
then expected as to require revision of the decree.’ 


®* Memorandum of February 12, 1959, prepared by the Chief 
of Engineers and submitted to the Solicitor General by letter 
of February 27, 1959, from the Secretary of the Army. Ap- 
pendix A, infra, pp. 39, 40-42. 

*The allegation (Amended Application, p. 13) of reduction 
in the value of terminal facilities is hard to understand, unless 
it refers to potential values never yet realized, or to facilities 
built before 1901. Diversion at Chicago has been continuous 
since 1900; since 1901 it has been considerably greater than at 
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5. ADEQUACY OF SEWAGE TREATMENT 


The Amended Application alleges (pp. 5-7) serious 
deficiencies in the Sanitary District’s collection and 
handling of its sewage, so that its treatment plant ef- 
fluent and sewage overflow cause pollution in the Sani- 
tary Canal. Any such conditions should of course be 
corrected so far as possible; but it does not appear 
that the present complainants are in any way injured 
by them. Moreover, if such deficiencies do exist, they 
would seem to provide the strongest reason for keep- 
ing the Sanitary District’s effluent and overflow sew- 
age out of Lake Michigan, the source of Chicago’s 
domestic water supply, rather than discharging it 
therein as complainants seek. 

In the Government’s view, the relevancy of sewage 
treatment to the present question is that, if treatment 
techniques have so improved since 1930 that a sub- 
stantially higher degree of purification can be achieved 
now, than was -possible then, the improvement might 
properly incline the Court to re-examine its decision 
not to require the Sanitary District to return its 
effluent to Lake Michigan. But it seems that no such 
improvement in the science of sewage treatment has 
yet occurred. In 1930 the Court said, “The master 
estimates that with efficient operation the proposed 
treatment should reach an average of 85 per cent puri- 
fication and probably will be 90 per cent or more.’’ 
Wisconsin v. Illinois, 281 U.S. 179, 200. The Public 
Health Service advises us that in a large-scale opera- 
tion, such as that at Chicago, an over-all average of 
present in most years, and never very substantially less. See 


S. Doc. No. 28, 85th Cong., 1st Sess., p. 58, and defendants’ 
Brief in Opposition to the Amended Application, p. 6. 
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from 90% to 95% purification is about the best that 
ean be achieved by modern methods, and the com- 
plainants do not question that conclusion. In re- 
sponse to a question put to them by the Solicitor 
General, the complainants have stated that at present 
“The activated sludge process type of treatment when 
properly protected and employed can produce operat- 
ing efficiencies in the range of 90% to 95%’’ removal 
of biochemical oxygen demand (one of the basic 
measures of purification). Between the Special 
Master’s “probable 90% or more”’ of 1930 and the 
complainants’ ‘‘range of 90% to 95%”’ of today we 
find no change “so important that dangers,” once 
substantial, have become attenuated to a shadow.’’ 
United States v. Swift & Co., 286 U.S. 106, 119. 


6. ANTICIPATED INCREASES IN PUMPAGE 


The complainants allege (Amended Application, pp. 


5, 9) that there will be substantial future increases 
in the population of the Chicago area, and con- 
sequently in the amount of water drawn from Lake 
Michigan for domestic and other uses. Such increases 
appear virtually inevitable, although their extent is of 
course uncertain, but they can hardly be considered 
a development that was unforeseen in 1930. Since 
any substantial increase in the domestic pumpage 
remains now, as it was then, a mere matter of expecta- 
tion, it appears to give no ground for immediate 
entry of an order modifying the decree so as to re- 
quire the sewage plant effluent to be returned to Lake 
Michigan. 

* T.e., the danger that effluent in Lake Michigan would pollute 
Chicago’s water supply. 
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7. POWER LOSSES 


Finally, there are the allegations (Amended Appli- 
cation, pp. 14-15) that the diversion of Chicago’s do- 
mestic pumpage reduces the amount of water available 
to the Power Authority of the State of New York for 
power purposes at the Niagara and St. Lawrence 
Rivers. These are a reassertion of the claim which 
was dismissed without prejudice in New York v. Illi- 
nots, 274 U.S. 488, New York having in the mean- 
time overcome, by actual or scheduled construction, 
the objection which led to that dismissal, t.e., that no 
present or planned power development was yet being 
interfered with. We do not question that the Chicago 
diversion now withholds water which the Power Au- 
thority of the State of New York has or will soon 
have facilities for using, although the Corps of En- 
gineers is unable to confirm the allegations as to the 
resulting monetary loss in capacity value.” We do 
not question that the complainants have standing to 
raise the issue. The value in the flow of a navigable 
river is a value that inheres in the navigation servi- 
tude of the Federal Government, and which the Gov- 
ernment can grant or withhold as it chooses. United 
States v. Twin City Power Co., 350 U.S. 222, 225. 
The plenary power of Congress over navigable waters 
empowers it to deny the privilege of obstructing them, 
or to impose terms on a grant of the privelege. United 
States v. Appalachian Electric Power Co., 311 US. 
377, 427. Unless the State of New York or its Power 
Authority has a federal permit to use for power pur- 


11 See Appendix -A, infra, pp. 43-44. The Corps of Engineers 
considers the estimate of energy loss to be reasonable. 
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poses the water which is now being diverted at Chi- 
cago, the diversion of that water invades no right of 
New York and so provides no ground for relief to 
that State. New York has not shown that it or its 
instrumentality has such a permit, and we think that 
it cannot do so. 

The International Boundary Waters Treaty of Jan- 
uary 11, 1909, 36 Stat. 2448, between the United 
States and Great Britain, provided (Art. V, 36 Stat. 
2450) that the United States could authorize diver- 
sion, for power purposes, of up to 20,000 c.f.s. of 
water of the Niagara River above the Falls; and (Art. 
VIII, 36 Stat. 2451) that power use of other boundary 
waters should be approved by an International Joint 
Commission, established by the treaty. The Niagara 
River Water Diversion Treaty with Canada, Febru- 
ary 27, 1950, 1 U.S.T. 694, substituted new provisions 
as to the Niagara River: that stated quantities of wa- 
ter should be allowed to go over the Falls, and thai 
each Government could license power use of half of 
the total remaining outflow of Lake Erie (excepting 
water used for domestic and sanitary purposes and 
for the service of canals for navigation, and certain 
water brought into the drainage basin by Canada and 
reserved to Canadian power use under a prior 
arrangement). 

By the Act of August 21, 1957, 71 Stat. 401, Con- 
gress directed the Federal Power Commission to 
license the Power Authority of the State of New 
York to use all of the water of the Niagara River 
available to the United States for power purposes. 
There was thus authorized for the Power Authority 
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one half of the outflow of Lake Erie, in excess of the 
water reserved for the falls and certain other excep- 
tions. Water diverted at Chicago is not part of the 
outflow of Lake Erie; and since the Chicago diversion 
received federal approval long before the Act of 
August 21, 1957, the Power Authority’s license to use 
a certain part of the outflow of Lake Erie cannot be 
understood as nullifying the prior federal license un- 
der which certain water never became part of that 
outflow. The Chicago diversion of 1,500 c.f.s. plus 
domestic pumpage was authorized by this Court’s 
decree of April 21, 1930, Wisconsin v. Illinois, 281 
U.S. 696. On June 26, 1930, the Secretary of War 
authorized diversion of the amount of water specified 
in the decree,” and by the Rivers and Harbors Act 
of July 3, 1930, 46 Stat. 918, 929 (supra, pp. 8-9), 
Congress provided that the water authorized at Lock- 
port by the decree should be used for navigation of 
the Illinois Waterway. Existing federal authority for 
the present Chicago diversion is thus plain. While 
there is no doubt that that authority can be with- 
drawn, and that if it is, the position of the Power 
Authority of the State of New York will be improved, 
that does not give the Power Authority any basis 
for seeking its withdrawal. Having been licensed 
only as to a residuum, the Power Authority must 
accept that residuum as it finds it. 


; 
1 
1 
1 
r 


“The permit issued by the Secretary of War is set out in 
the Motion for Leave to File and Brief of the Chicago As- 
sociation of Commerce and Industry as Amicus Curiae in 
Opposition to the Amended Application, pp. 28-30. 
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The case is equally clear as to the Power Au- 
thority’s rights relating to the International Rapids * 
section of the St. Lawrence River. Under the 1909 
treaty, the International Joint Commission gave the 
United States permission for that project, to be 
carried out by an agency to be named by the United 
States. The approval was originally given on Octo- 
ber 29, 1952, and is set out in the St. Lawrence Sea- 
way Manual, S. Doc. No. 165, 83d Cong., 2d Sess. 
(Cong. Doc. Ser. No. 11760), 137-148, and in 27 State 
Dept. Bull. 1019-1024 (Dee. 29, 1952). On July 15, 
1953, the Federal Power Commission licensed the 
Power Authority of the State of New York to con- 
struct and operate the project. St. Lawrence Seaway 
Manual, supra, 150-156. On November 4, 1953, the 
President, by Executive Order No. 10500, designated 
the Power Authority of the State of New York as 
the agency to construct the project under the ap- 
proval given by the International Joint Commission. 
18 Fed. Reg. 7005 (Nov. 6, 1953); St. Lawrence Sea- 
way Manual, supra, 156-158. 

On July 2, 1956, the approval given by the Interna- 
tional Joint Commission was amended. 35 State 
Dept. Bull. 227-229 (Aug. 6, 1956). That amend- 
ment provides, among other things: 

* * * The regulated outflow from Lake Ontario 
from 1 April to 15 December shall be such as 
not to reduce the minimum level of Montreal 
Harbour below that which would have occurred 


1® The International Rapids section of the St. Lawrence River 
extends from Chimney Point, N.Y., to St. Regis, N.Y., a 
distance of about 48 miles. See St. Lawrence Seaway Manual 
120, and plate 2 facing page 16. 
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in the past with the supplies to Lake Ontario 
since 1860 adjusted to a condition assuming a 
continuous diversion out of the Great Lakes 
Basin of 3,100 cubic feet per second at Chicago 
and a continuous diversion into the Great 
Lakes Basin of 5,000 cubic feet per second from 
the Albany River Basin (hereinafter called the 
‘supplies of the past as adjusted”). [385 State 

Dept. Bull. 229.] 
This makes it clear that water levels as reduced by 
the diversion of 3,100 c.f.s. at Chicago were taken as 
normal for purposes of the project, emphasizing, if 
emphasis be needed, that here as at Niagara the per- 
mit is to be understood as applying only to such water 
as remains after the previously authorized diversion. 
We conclude that the Amended Application does 
not show facts which would justify modification of the 
1930 decree at this time to require the defendants to 


return the Sanitary District’s sewage plant effluent 
to Lake Michigan. 


8. EFFECT OF THE RIVERS AND HARBORS ACT OF JULY 3, 1930 


While we thus agree with the defendants, that a 
basis for modification in the way sought has not been 
presented, we do not agree with their further position 
that Congress, in the Rivers and Harbors Act of July 
3, 1930, authorized the present diversion so as to 
prevent the Court from forbidding it now. That 
Act provided (supra, p. 9) that “the water au- 
thorized at Lockport, Illinois, by the decree of the 
Supreme Court of the United States, rendered April 
21, 1930 * * * is hereby authorized to be used for the 
navigation of said [Illinois] waterway * * *.”’ 


45010 O—59——_7 
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Since in its decree the Court expressly retained a 
power of modification, this raises the question of 
whether Congress intended to authorize the amount 
of water provided by the decree as originally entered, 
or the amount of water that might be provided by the 
decree as modified from time to time. The defend- 
ants (Brief in Opposition to the Amended Applica- 
tion, pp. 27-29) and the Chicago Association of Com- 
merce and Industry in its tendered amicus curiae brief 
contend that Congress adopted the fixed amount of the 
original decree. Our examination of the legislative 
history of the Act persuades us that Congress in- 
tended to refer to such amount as was permitted by 
the decree as it might be modified from time to time. 
As originally introduced, the bill (H.R. 11781, 71st 
Cong., 2d Sess.) did not contain the quoted language; 
it was added by a floor amendment introduced by Sen- 
ator Blaine of Wisconsin (72 Cong. Rec. 10640) al- 
though he was not the author of it (72 Cong. Ree. 
11003). Senator Vandenberg of Michigan made the 
initial presentation of the amendment to the Senate 
(72 Cong. Rec. 10996-11002), emphasizing the ade- 
quacy of the flow provided by the Court’s decree (72 
Cong. Rec. 10998). When Senator McCulloch of Ohio 
asked if the decree were not subject to modification, 
Senator Vandenberg agreed: 
The Senator, of course, is entirely correct. 
* * * T believe that Illinois and Chicago can 
go back to that court—we, the complaining 
States—can go back to that court, and on a 
good-faith showing of legitimate facts, I have 
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no doubt in my mind whatever that ample 
relief either way will be cheerfully granted. 
[72 Cong. Rec. 11000. ] 


Senator Glenn of Illinois then took up the question- 
ing: 

In connection with the interrogatory pro- 
pounded by the Senator from Ohio, is it not 
likewise true that the flow of 1,000 or 1,500 
cubic feet permitted by the Supreme Court de- 
cision for the navigation of the Chicago River, 
as a result of improved methods of sanitation 
or sewage disposal, upon application of any in- 
terested party could be cut in two, could be cut 
to 500 or even 250 feet possibly? In other 
words, is it not an unstable, unfixed, indefinite 
amount that is stated ? 

Mr. VANDENBERG. I think the Senator from 
Illinois may state a correct proposition of 
law * * e 


* 2 * * * 


Mr. Guenn. The Supreme Court has said 
that if there is an improvement in plans for 
sewage disposal, then the Lake States, Michi- 
gan or Ohio, or anybody interested, can come 
in, and the flow, upon a proper showing, can 
be cut down. 

Mr. VANDENBERG. That is true, as I under- 
stand it, although I hesitate to pass upon the 
legal phase. 

Mr. GLENN. If that is true, under the Blaine 
amendment no one knows how much water will 
be available for the Chicago waterway canal. 
We may have the 1,500 feet, we may have 1,000 
feet, we may have 500 feet, we may have even 
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less. It is an unstable, indefinite, unfixed 
amount upon which nobody can depend. * * * 
& * * * * 

Mr. VANDENBERG. * * * I think the Senator 
from Illinois is entirely justified in the point he 
makes that an appeal to the court can work 
both ways. 

Mr. GLENN. Or either way. 

Mr. VANDENBERG. I will not deny that for a 
moment, but I do deny that there is in that 
situation any such hazard as he describes. [72 
Cong. Rec. 11000. ] 

Senator Blaine then took over the defense of the 
amendment. He did not deny that it provided for 
an amount of water that would vary with future 
changes in the decree, but contented himself with ex- 
plaining his reasons for believing that the Court 
would not reduce the amount of water already pro- 
vided for. His view seems to have been based on a 
belief that the Court, by finding a diversion of 1,500 
c.f£.s. to be needed for navigation in the Chicago River, 
had put that amount beyond its power to reduce. 

Mr. Buatne. If the Senator will permit the 
suggestion, in my opinion the position of the 
Senator from Illinois is wholly in error if I 
read the decision of the Supreme Court cor- 
rectly * * *, [72 Cong. Rec. 11000; emphasis 
added. ] 

A little later, Senator Glenn returned to his 
question : 

* * * Ts there really any guaranty to the com- 
merce of the United States that we shall have 
any specific amount of water under this decree 
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of the Supreme Court, which is expressly kept 
open for. possible modification ? 

Mr. Buatne. Mr. President, I am very happy 
to answer the Senator’s question. 

In the first place, the Senator has a far- 
fetched supposition. I do not believe that the 
full purport and meaning and intention of the 
Supreme Court decree is fully understood. It 
is true that the court has provided that either 
party to the suit may petition at the foot of the 
judgment for a modification of the decree. 
That is true; but for whose protection is such 
a provision made in the decree? For the pro- 
tection of the city of Chicago. 


* * * * at 


I have pointed out that the Supreme Court, 
in order to find a legal basis to permit 1,500 
cubic feet per second, necessarily made refer- 
ence to the fact that 1,500 cubic-feet seconds 
were useful for navigation in the port of Chi- 
eago. The Supreme Court directly declared 
that it would not consider the question of di- 
version from the standpoint of navigation ; that 
Congress had not acted, and therefore the 
Supreme Court would not intervene in that 
matter. In other words, if 1,500 cubic feet in 
the port of Chicago is for navigation, the 
Supreme Court has no equitable jurisdiction 
over that. The case is one in equity. 


* * = * * 


If it is found that less than 1,500 cubic feet 
are necessary for sewage disposal, I appreciate 
that the Supreme Court can modify its decision 
accordingly. But if the showing is made that, 
notwithstanding the fact that less than 1,500 

cubic feet are needed for sewage disposal, not- 


27 
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withstanding the fact that a showing may be 
made that a thousand cubic feet per second 
may be all that is necessary for sewage dis- 
posal, the water in the Chicago River which 
affects the port of Chicago for navigation 
purposes is 1,500 cubic feet per second. [72 
Cong. Rec. 11005-11006. ] 


Senator Deneen of Illinois clearly expressed the 
view that the amendment did not adopt as fixed 
amounts the amounts stated in the decree as orig- 
inally entered. He said: 


The decree incorporated in the Blaine amend- 
ment does not furnish a definite amount of 
water. It is elastic. * * * The decree pro- 
vides, however, that either party, on the filing 
of the semiannual report, may come in and 
open up again the question of diversion. 

If, for instance, the sanitary district should 
be able, by the plants constructed at the cost of 
$176,000,000, and acting in good faith, to dis- 
pose of only 50 per cent of the sewage, the 
sanitary district would have the right to come 
into court to ask for a larger diversion; but if, 
in the progress of the art, the sanitary district, 
under the supervision of the court and the 
supervision of the complainants, should be able 
to dispose of 100 per cent of the sewage, then 
the court would enter a decree forbidding it to 
divert 1 cubic foot of water from the lake. 
Then what would become of your navigation? 
You would have a waterway without adequate 
water. You are trying by this amendment to 
place an indefinite, uncertain provision of a 
decree relating to sanitation into a law relating 
to navigation of a great waterway which con- 
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nects the channels of the Mississippi system 
with those of the Great Lakes and the St. Law- 
rence systems. The decree can not be made 
definite, but may be altered every six months. 
[72 Cong. Rec. 11183.] 

Senator Deneen repeated that view later (72 Cong. 
Rec. 11185). When the amended bill was returned 
to the House, Congressman Chindblom said, ‘“‘in 
the Senate amendment, the flow of water for naviga- 
tion purposes is fixed and limited by the decree of 
the court as to the amount of water that may here- 
after be diverted for sanitation purposes alone 
through the Chicago Sanitary District Canal * * * .”’ 
72 Cong. Ree. 11599. 

Nowhere in the legislative history have we found 
any suggestion that these views were incorrect, and 
that the Act would adopt the original decree rather 
than the decree as it might be amended. We con- 


clude that the Act in no wise prevents the Court from 
modifying its decree. 


Il. THE COMPLAINANTS HAVE NOT SHOWN GROUNDS FOR 
APPOINTMENT OF A SPECIAL MASTER TO INQUIRE INTO 
THEIR ALLEGATIONS 


As we have indicated, the complainants have not 
shown any changes in circumstances since entry of 
the 1930 decree of sufficient magnitude to justify 
reopening and modifying the decree, under the rules 
applicable to such proceedings. That being so, no 
purpose could be served by appointing a Special 
Master to inquire into their allegations. And since 
it does not appear that the complainants are in any 
way injured by deficiencies, if any, in the operations 
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of the Sanitary District, there appears to be an equal 
lack of reason for considering the appointment of a 
Permanent Master to supervise those operations. 


III. THE UNITED STATES SUGGESTS APPOINTMENT OF A 
SPECIAL MASTER TO RE-EVALUATE THE NEEDS OF ALL 
PARTIES AND MAKE RECOMMENDATIONS AS TO THE 
FUTURE PATTERN OF DEVELOPMENT OF THE SITUATION, 
LOOKING TOWARD ENTRY IF NECESSARY OF A SUPPLE- 
MENTAL DECREE 
For the reasons stated, we believe that the com- 

plainants have failed to sustain their burden of mak- 

ing sufficient allegations, and that the relief which 
they seek should be denied at this time. We are 
nevertheless extremely reluctant to see this case dis- 
posed of simply on that legal basis. We have here 
serious and important conflicts in the interests of 
communities forming a large segment of the United 

States, affecting their whole economies and indeed 

their very lives. At issue is the destiny of the Great 

Lakes, one of the Nation’s greatest natural resources. 

Ordinary prudence seems to us to dictate that the 

problem be approached, so far as possible, on a 

broader basis than the mere requirements of equity 

procedure. We fully realize that this was done in 

1930 and that, as we have just pointed out, no sub- 

stantial change in circumstances has supervened; and 

that the equity rule that a decree in such case shall 
not be re-examined is a good and necessary rule. Our 
concern, however, is not with the present operation 
of the decree but rather with the course that should 
be taken regarding future developments. In a situa- 
tion like this, changes come not suddenly but little 
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by little—conditions develop much as a coral reef 
develops, and are fully as difficult to alter afterward. 
For example, since 1930 the Sanitary District has 
developed its sewage disposal system on the basis of 
discharging into the canal (justifiably, we believe, 
under the decree), and it now reasonably urges the 
magnitude of that development as an argument 
against being required to change it. If allowed to 
do so, it will continue in the same direction, and by 
the time changes have become so major as to warrant 
re-opening the decree, their mere size will hinder any 
remedial action. Perhaps no alternative exists; but 
we feel that if events are to move in that direction 
it should be the result of an informed choice and not 
of mere inertia. Accordingly, we suggest that the 
Court appoint a Special Master to review the whole 
situation, not to change the present decree as applied 
to the present facts, but to recommend whether a 
supplemental decree be needed, and if so, what it 
should be, with respect to future changes as they 
may come. 

We think this is important not only for the prac- 
tical, engineering benefits that may flow from it, but 
also for the good it may do in eliminating what has 
been a long-standing source of ill-will among the 
States involved. We believe that until a thorough 
and impartial inquiry is conducted and a definite 
conclusion established, this unresolved dispute will 
continue to grow and rankle among the States of the 
Great Lakes Basin, like a festering sore on the body 
politic, poisoning the development of that entire 
area. A careful inquiry leading to a settled plan 
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for future developments, if it would not content all 
the parties, should at least satisfy them that their 
problems and grievances have been duly considered 
and an answer settled upon, permitting them to turn 
their attention to other matters in a more harmonious 
atmosphere. 

We do not mean to suggest that we can offer any 
efficient solution to all the problems involved. They 
are infinitely complex, and may even appear almost 
insoluble. There is no doubt that, as time passes, 
Chicago will need more water. So will nearby com- 
munities, whose supplies of ground water are running 
out—for example, the Elmhurst-Villa Park-Lom- 
bard district involved in No. 15, Original, now before 
the Court. Certainly the needs of these communities 
must be met in some way, and some means must be 
found for disposing of their sewage effluent, which 
will increase correspondingly with their water use. 
Even the present amount of sewage and effluent dis- 
charged into the canal requires substantial dilution 
with water directly diverted from the lake, to pre- 
vent excessive pollution. For years, Illinois has been 
urging that a much larger diversion is already re- 
quired (supra, pp. 11-12), and it seems inevitable that 
any substantial increase in the sewage and effluent dis- 
charged would call for still more diversion. There is 
a very real limit to the capacity of the canal to handle 
such an increased flow without the creation of a cur- 
rent so strong as to interfere with navigation; and 
quite apart from that consideration, such a twofold 


4 [llinois v. Michigan, Ohio, Pennsylvania, Minnesota, New 
York and Wisconsin. 
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increase in the draft on Lake Michigan would eventu- 
ally reduce lake levels, particularly during low-water 
cycles, to an extent that would interfere excessively 
with navigation and with other interests of cities and 
landowners situated on the lakes. Not only would 
American interests be affected, but serious complica- 
tions with Canada can be foreseen. While such de- 
velopments, of any serious magnitude, are still some 
distance in the future, it seems prudent to consider 
and prepare for them, so far as possible, before they 
become imminent. 

The solution urged by the complainants, of return- 
ing the Sanitary District’s effluent to the lake, offers 
difficulties at Chicago that do not face other lake 
cities. Chicago’s population is far larger than that of 
any other city on the Great Lakes.” At Chicago, 
Lake Michigan is relatively shallow; to reach a depth 
of 300 feet one must go out 20 or 30 miles at Chicago, 
as compared with less than 10 miles, for example, at 
Milwaukee. In the southern end of Lake Michigan, 
too, the currents are slight and variable, depending 
chiefly on the effect of surface winds; in the long run, 
there tends to be a counter-clockwise circulation in the 
whole southern end of the lake.* These factors would 
make it extremely difficult to assure that sewage efflu- 
ent discharged into the lake would be adequately dis- 


48 At the 1950 census, Chicago had a population of 3,620,962, 
as compared with 1,849,568 for Detroit, 914,808 for Cleveland, 
637,392 for Milwaukee, 580,132 for Buffalo, 332,488 for Ro- 
chester, 130,803 for Erie and 104,511 for Duluth. World Al- 
manac (1959), 274-287. In 1956 Toronto had a population of 
667,706 and Hamilton had 239,625. Jbid., 326. 

16 See Hough, Geology of the Great Lakes (1958) 9, 35-43. 
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persed and diluted, and that it would not sometimes 
drift back to the city’s water intakes. Cost, too, is a 
matter to be considered in weighing the desirability of 
various solutions to the problem. On December 29, 
1958, a prominent engineering firm gave the Sanitary 
District an estimate that the cost of coristructing fa- 
cilities for discharging its effluent into Lake Michigan 
would probably exceed $300,000,000. Of course the 
District should not be allowed to infringe the rights 
of others in the Great Lakes, merely to avoid proper 
expenses of its own operations; at the same time, an 
expenditure of that magnitude should not be imposed 
on it without a substantial showing that it is neces- 
sary and will be efficacious. 

It may be that some intermediate solution can be 
achieved, such as discharging part of the effluent into 
Lake Michigan, so that the total diversion can be held 
at the present level despite future increases in the 
domestic pumpage; or perhaps intensive study of 
sewage treatment could lead to methods that would 
diminish the need for direct diversion, offsetting in- 
creases in the pumpage. Along another line, it is 
possible that lake levels could be restored by com- 
pensating or regulating works at the lake outlets. 
See S. Doc. No. 28, 85th Cong., Ist Sess., 26-27. We 
suggest these only as illustrative of what we might 
hope for from a thorough study of the whole situa- 
tion. The commentary on the briefs and pleadings 
now before the Court, furnished to the Solicitor Gen- 
eral by the Department of Health, Education, and 
Welfare, attached hereto as Appendix B (infra, pp. 
45-55), shows that at almost every point the Public 
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Health Service feels that further study is needed 
before any conclusion can be reached on the ultimate 
problems of water supply and sewage disposal that 
are involved. We believe that appointment of a 
Special Master to supervise such studies and to cor- 
relate the results affords the most satisfactory method 
for dealing with this situation.” 

It seems to us essential that the making of such a 
study be under the direction of this Court. The prob- 
lem is basically that of apportioning the water of an 
interstate body of water. As the Court explained in 
Kansas v. Colorado, 206 U.S. 46, in the absence of 
interstate agreement (and such agreement is here 
conspicuously absent), this Court may be the only 
body competent to make such apportionment. Lake 
Michigan is of course a navigable body of water, and 
so is subject to congressional control in a way that 
the Arkansas River in Kansas v. Colorado was not; 
nevertheless, it has not been decided that apportion- 
ment of its water among the riparian States is within 
the competence of Congress under the commerce 
power. 

* * * Tt does not follow, however, that because 
Congress cannot determine the rule which shall 
control between the two States or because 
neither State can enforce its own policy upon 
the other, that the controversy ceases to be one 
of a justiciable nature, or that there is no 
power which can take cognizance of the con- 


1" Recently, the Solicitor General urged the parties to explore 
the possibility of solving their problems through cooperative 
studies and negotiation; but the present indications are that 
this approach is not likely to be fruitful. 
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troversy and determine the relative rights of 
the two States. Indeed, the disagreement, 
coupled with its effect upon a stream passing 
through the two States, makes a matter for 
investigation and determination by this court. 
[Kansas v. Colorado, 206 U.S. 46, 95-96.] 

* * * As Congress cannot make compacts be- 
tween the States, as it cannot, in respect to cer- 
tain matters, by legislation compel their sepa- 
rate action, disputes between them must be 
settled either by force or else by appeal to 
tribunals empowered to determine the right 
and wrong thereof. Force under our system of 
Government is eliminated. The clear language 
of the Constitution vests in this court the power 
to settle those disputes. [Jd. at 97.] 

* * * [W]henever, as in the case of Missourt v. 
Illinois, 180 U.S. 208, the action of one State 
reaches through the agency of natural laws into 
the territory of another State, the question of 
the extent and the limitations of the rights of 
the two States becomes a matter of justiciable 
dispute between them, and this court is called 
upon to settle that dispute in such a way as 
will recognize the equal rights of both and at 
the same time establish justice between them. 
In other words, through these successive dis- 
putes and decisions this court is practically 
building up what may not improperly be called 
interstate common law. [Jd. at 98.] 


Cf. Hinderlider v. La Plata Co., 304 U.S. 92, 104- 
105. 

Notwithstanding that the complainants have failed 
to make out a case for the particular relief which 
they now seek, we think it clear that there is a 
justiciable controversy before the Court so long as 


36 
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the Court continues, by its injunction, to control the 
defendants’ conduct for the benefit of the com- 
plainants. There can be no doubt that the Court has 
continuing jurisdiction over the injunction which it 
entered in 1930. United States v. Swift & Co., 286 
U.S. 106, 114. We conceive that this jurisdiction is 
not confined to enforcing the present terms of the 
injunction or modifying it to meet new conditions 
actually experienced or imminently_anticipated. We 
believe that the equity power of the Court necessarily 
includes the power to exercise reasonable foresight 
in planning for the future, particularly where, as 
here, large public interests may suffer serious injury 
otherwise. We suggest that after the lapse of nearly 
thirty years it is wholly appropriate for the Court to 
appoint a Special Master to re-evaluate the demands 
and potentialities of the situation, so far as concerns 
developments reasonably to be expected in the future 


as well as improvements that might help the present 
situation. 


While we have not attempted to map out a pro- 
cedure for such a Special Master, it is suggested that 
his primary function would not be to hold hearings 
and receive evidence. Rather, he should be instructed 
to conduct his own investigation using the facilities 
of the Department of the Army and the Public 
Health Service insofar as they can be made available 
to him. From our own experience with the parties 
it can be anticipated that both sides would cooperate 
fully in providing him with information. The Court 
could, of course, empower him to subpoena records 
and call for evidence where necessary. His report 
to the Court could serve as a focal point for agree- 


37 
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ment among the parties, or at least would narrow the 
issues by providing specific findings and proposals 
to which the parties could address themselves. We 
believe that a precedent for this sort of independent 
investigation by a Special Master is found (though ob- 
viously on a smaller scale) in United States v. Cali- 
fornia, 334 U.S. 855, 856, where the Court ordered 
appointment of a Special Master ‘‘to make inquiry 
into this subject and to hold hearings, if he finds tt 
necessary, in order to make recommendations to this 
Court’’ (emphasis added). Plainly the Court con- 
templated primarily an independent inquiry by the 
Special Master. We believe that the nature of the 
present problem would make that the most effective 
procedure here, likewise. 


CONCLUSION 


For the foregoing reasons, the United States be- 
lieves that the Court should not now amend the 1939 
decree so as to require the discharge of the Sanitary 
District’s sewage effluent into Lake Michigan, but that 
the Court should appoint a Special Master to super- 
vise the making of studies of all the problems involved 
and to report to the Court what course should be fol- 
lowed in this situation in planning to meet the nec- 
essary requirements of the area affected. 

Respectfully submitted. 

J. Lee Rank, 
Solicitor General. 
JouHN F. Davis, 
Assistant to the Solicitor General. 
GrorcE S. SwarRTH, 
Attorney. 
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APPENDIX A 


Letter of February 27, 1959, from the Secretary of the Army to the Solicitor 
General, transmitting comments of the Chief of Engineers on matters of 
navigation and engineering contained in the complainants’ Anrended Ap- 
plication 

DEPARTMENT OF THE ARMY 
WASHINGTON 25, D.C., February 27, 1959. 

Honorable J. LEE RANKIN, 

Solicitor General of the United States, 

Department of Justice, Washington, D.C. 

Dear Mr. Rankin: In your letter of 14 January to 
Major General Emerson C. Itschner, Chief of Engi- 
neers, you request his views as to the facts stated in 
the documents filed with the Supreme Court concern- 
ing Lake Michigan diversions at Chicago. The 
amended application now pending in the Supreme 
Court would require the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago to 
return the effluent from “domestic pumpage’’ to Lake 
Michigan. 

Attached is an analysis prepared by Major General 
Itschner of the amended application. 


Sincerely yours, 
Wilber M. Brucker, 
WrBerR M. Brucker, 


Secretary of the Army. 
1 Incl. Analysis (in dup). 


(39) 
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12 Fesruary 1959. 


ANALYSIS OF AMENDED APPLICATION BY THE STATES OF 
WISCONSIN, MINNESOTA, OHIO, PENNSYLVANIA, MICHI- 
GAN AND NEW YORK TO THE U.S. SUPREME COURT FOR 
REOPENING AND AMENDMENT OF THE DECREE OF APRIL 
21, 1930 RE LAKE MICHIGAN DIVERSIONS AT CHICAGO 


The following analysis of the Amended Application 
to the U.S. Supreme Court has been prepared in re- 
sponse to request from the Solicitor General, Depart- 
ment of Justice, as contained in his letter of 14 
January. The amended application is in further 
support ‘of the original application in which it was 
requested that the State of Illinois and the Metro- 
politan Sanitary District of Greater Chicago be re- 
quired to return the effluent from ‘‘domestic 
pumpage”’ to Lake Michigan. The original appli- 
cation was denied by court order entered on 3 March 
1958. 

It is stated in the first paragraph on page 12 of the 
amended application: 


It decreases the carrying capacity of the large 
lake vessels by from 180 to 200 tons per cargo. 
It takes away annually more than 2,500,000 
tons of carrying capacity of the Great Lakes 
vessels at a loss of more than $4,000,000 in 
annual revenues. 


The estimate of decrease in carrying capacity of 
large lake vessels of 180 to 200 tons per cargo for a 
decrease in draft of 1.8 inches is considered to be of 
the proper magnitude. 

The estimate of annual tonnage loss of 2,500,000 
tons with a value of $4,000,000 appears to be based 
on an assumption of full utilization of the United 
States and Canadian Great Lakes fleet with lake levels 
so low that all vessels would he affected. We do not 
have sufficient information on the composition of the 
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Canadian fleet to estimate the reduction in its ca- 
pacity. In paragraph 172 of Senate Document 28, 
85th Congress, the Corps of Engineers estimated that 
the reduction in capacity for the United States Great 
Lakes fleet under similar assumptions for a permanent 
inerease in diversion of 1,000 cubic feet per second 
would be 1,000,000 tons. This reduction of capacity 
for a diversion of 1,800 cubic feet per second would be 
1,800,000 tons on the same basis. However, as a prac- 
tical matter, the assumed conditions on which the 
above estimates are based could never occur since some 
of the smaller, lighter draft vessels in the fleet would 
not be restricted in their loading because of limited 
channel depths even during periods of low lake stages. 

The average annual loss to the United States Great 
Lakes fleet as determined in Senate Document 28 for 
a permanent increase in diversion of 1,000 cubic feet 
per second, was 300,000 tons (page 47). The results 
of that study are still considered to be valid based on 
data available at that time, but are subject to some 
adjustment due to more up-to-date information. 

It is considered that the most reasonable estimate 
of average annual losses to the United States Great 
Lakes fleet, resulting from a lowering of lake levels 
due to an increase in diversions, should be based: on 
the criteria used in the study in Senate Document 28. 
These criteria are as follows: 

a. The anticipated United States Great Lakes 
Commerce and fleet as of 1985. 

b. The present general pattern of traffic on the 
Great Lakes. 

ce. Waterway improvements to the connecting 
channels and harbors which can be expected to be 
accomplished. 

d. The natural variation in levels of the Great 
Lakes. 
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The current analysis has been based on the fluctua- 
tion of lake levels as occurred for the 35-year period 
1922-1956 in accordance with the criteria listed above. 
With use of data comparable to that available for the 
Senate Document 28 studies, it is estimated that with 
a permanent increase in diversion of 1,800 cubic feet 
per second the average annual loss would be 540,000 
tons. Recent studies of future traffic in iron ore and 
stone indicate that estimates used in Senate Docu- 
ment 28 should be revised upward about 10 percent. 
More recent estimates are not available for prospec- 
tive traffic in other commodities. It is considered 
appropriate to increase the estimated average annual 
loss in Senate Document 28 by 10 percent, from 
300,000 tons to 330,000 tons, and to also increase by 
10 percent the estimate of annual losses for a diver- 
sion of 1,800 cubic feet per second from 540,000 tons 
to 594,000 tons, say in round numbers 600,000 tons. 

The value of $0.80 per ton as used in Senate Docu- 
ment 28 has been reviewed in the light of more recent 
information on cost of transportation as developed in 
connection with the Great Lakes harbor studies. In 
these studies, the actual cost per ton varied from $0.34 
per ton for short haul coal trips to $1.80 per ton for 
grain from Duluth to Buffalo. The estimated com- 
posite or weighted average cost is considered to be 
$1.10 per ton. Accordingly, the average annual loss 
due to a permanent diversion of 1,800 cubic feet per 
second is estimated to have a value of $660,000. - 

In the second paragraph on page 12 of the amended 
application it is stated that the port development ex- 
penditures for the Great Lakes ports for the 12-year 
period 1946-1957 were approximately $147 million. 
The expenditures made by the Corps of Engineers 
during the indicated period for construction and 
maintenance of harbor channels and port facilities 
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throughout the Great Lakes area total about $87 
million. Presumably the estimate in the amended 
application includes all expenditures by both Federal 
and non-Federal interests. 

On page 15 of the amended application a table is 
given showing loss of energy, capacity, and revenue 
to the New York State Power Authority at its 
Niagara and St. Lawrence plants resulting from 
permanent diversion of 1,800 cubic feet per second 
from Lake Michigan at Chicago. The estimates are 
based on an equal loss of flow to Canada and the U.S. 
from the diversion, that is, a loss of 900 cubic feet per 
second at the Power Authority’s plants. The esti- 
mates also appear to be obtained by the same pro- 
cedure as that shown by the Power Authority as given 
on page 255 of the printed hearings held on 28-29 
July 1958 by the Senate Public Works Committee on 
HR 2 and S 1123, 85th Congress. 

Detailed computations to verify the energy and 
capacity amounts as shown are not available for 
analysis. Based on comparative studies the energy 
values as computed appear to be the additional 
amount of energy that could be generated if the per- 
manent diversion at Chicago is returned to the lake- 
drainage system. Substantially all of the additional 
energy could be generated without additional invest- 
ment in power generating facilities. The monetary 
value of the energy presented in the amended appli- 
cation is considered a reasonable estimate. 

Estimates of gain in capacity from the reverted 
waters could be determined only from a detailed 
analysis of many variable and complex factors. Mar- 
keting arrangements and load characteristics, now and 
in the future, would play an important part in de- 
termining the actual saleable capacity for various 
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flow conditions. Accordingly, it is not possible for us 
to fully confirm the estimates of the capacity values. 

A representative of the staff of the Federal Power 
Commission has been consulted in connection with the 
power items. He concurs in general, with the views 
expressed in the preceding paragraphs. 

In Section XIII, page 16, of the amended applica- 
tion it is stated that a diversion of 1,500 cubic feet 
per second is adequate to maintain navigation in the 
Port of Chicago and the Illinois Waterway. The 
flow of 1,500 cubic feet per second is the authorized 
diversion exclusive of domestic pumpage. This rate 
of flow, without domestic pumpage, is adequate for 
operation of existing navigation facilities on the IIli- 
nois Waterway. 

A survey report was transmitted to Congress on 3 
September 1958 in which the authorization of dupli- 
cate navigation locks on the Illinois Waterway is 
recommended. This report will be published as 
House Document No. 31, 86th Congress, 1st Session. 
Studies of water requirements for operation of the 
recommended duplicate locks show that an average 
annual flow of 1,826 cubic feet per second would be 
required, representing an increase of 326 cubic feet 
per second over the amount of the presently author- 
ized diversion. 
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APPENDIX B 


Letter of March 10, 1959, from the Surgeon General to the Solicitor General, 
transmitting comments of the Public Health Service on matters of pub- 
lic health contained in the complainants’ Amended Application and in 
the briefs in support thereof and in opposition thereto 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
PUBLIC HEALTH SERVICE 


WASHINGTON 25, D.C., March 10, 1959. 


Re: Wisconsin, et al. v. Illinois, et al., Sup. Ct., Orig- 
inal Cases Nos. 2, 3, and 4 

Hon. J. Lrg RANKIN, 

Solicitor General, 

Department of Justice, Washington 25, D.C. 

Dear Mr. RANKIN: This is in response to your letter 
of February 17, 1959, requesting an expression of 
views with respect to the accuracy of facts in the 
copies of the briefs filed in the Supreme Court con- 
cerning diversion of water from the Great Lakes, 
which you forwarded to us. 

We are enclosing copies of staff comments on the 
briefs. These comments are confined to public health 
and engineering problems and factual statements con- 
tained in the briefs. As these comments will indi- 
cate, the views of the Public Health Service with 
respect to the effectiveness of Chicago’s present dis- 
posal methods, the effects of a reduction in the amount 
of water diverted, and, the possibility and desirabil- 
ity of returning effluents to Lake Michigan, can only 
be formed after an extensive study of the problem. 

(45) 
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If we can be of any further assistance to you please 
do not hesitate to call on us. 
Sincerely yours, 


(S) L. E. Burney, 


Surgeon General. 
Enclosures. 


PUBLIC HEALTH SERVICE COMMENTS ON AMENDED APPLI- 
CATION OF THE STATES OF WISCONSIN, MINNESOTA, 
OHIO, PENNSYLVANIA, MICHIGAN, AND NEW YORK FOR A 
REOPENING AND AMENDMENT OF THE DECREE OF APRIL 
21, 1930 AND THE GRANTING OF FURTHER RELIEF 


Page 5-II C 


The projected population estimate for the area 
served by the District is given as 15 to 20 million 
within the next twenty years. Based on past records, 
this estimate appears high, but a more accurate fore- 
cast will require further detailed study. A reliable 
estimate of population growth is necessary to deter- 
mine future waste treatment and water supply needs 
of the area. 


Page 6-III D 

It is reasonable to expect that sewage and industrial 
wastes from the service area of the District will in- 
crease with increasing population and industrial and 
commercial activity. Furthermore, if present dis- 


posal practices are continued, the pollution in the 
Canal will continue. 


Page 7-IV 

The table on page 7 indicates that the efficiency of 
the sewage treatment plants of the Sanitary District 
dropped from 93.6% in 1952 to 85.6% in 1957. On 
pages 15 and 16 of the brief of the defendants it is 
stated that the reason for this decline in efficiency 
was due to construction changes being made in the 
plant and that these construction changes are now 
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completed. While this explanation may be a reason- 
able one, in the absence of an analysis of operating 
records, we cannot determine whether the cause of 
the decline in operating efficiency was entirely due to 
changes in construction, or whether less than optimum 
operating practices may have contributed to such de- 
cline in efficiency. A drop in efficiency from 93.6% 
to 85.6% will approximately double the waste load on 
the receiving watercourse. 


Page 8-V 

The statements that diversion from Lake Michigan 
for domestic pumpage will double in 17 years seems 
to be based on a claim made by the Chicago Sanitary 
District. Since 1930 the increase in domestic pump- 
age has been very slight. This indicates need for a 
detailed analysis before a reliable prediction can be 
made concerning future domestic pumpage by 
Chicago. 

The last paragraph states that the amount of water 
withdrawn as domestic pumpage by the Sanitary Dis- 


trict is excessive. An analysis of water supply sta- 
tistics indicates that consumption by cities of over 
100,000 population in 1954 was 150 gals. per capita 
per day. Comparable statistics on large cities in 1956 
are indicated as follows: 


New York City__- 125 gals. per capita per day. 

Milwaukee 172 gals. per capita per day. 

Los Angeles 180 gals. per capita per day. 

Cleveland 213 gals. per capita per day. 

Chicago 231 gals. per capita per day. 

It would be necessary to study and evaluate do- 

mestic, commercial, and industrial water uses to as- 
certain, when, or if, such usage is excessive. 


Page 9-VII 


We cannot substantiate statements made in this 
section until an analysis is made of the waste treat- 
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ment and disposal practices in the Sanitary District, 
and an accurate prediction is made concerning fu- 
ture requirements. Dilution will not solve the prob- 
lem of floating solids and settleable materials. 


Page 10-VIII 


The comments offered on Section VII above are 
applicable to the question of whether it will be nec- 
essary to have diversion for the disposal of sewage 
from the Chicago area. 

It is stated that diversion is not necessary for the 
purpose of disposing of sewage of the Chicago Area 
nor is it necessary for the protection of the public 
water supply of the Chicago Area and the health of 
the people of the Chicago Area. It is further stated 
that other Great Lakes communities take their water 
supply from the Great Lakes and return such water 
after use to the lake from which it was obtained 
without any injury to the people using such water 
and without causing any nuisance conditions in the 
lake, and concludes ‘‘This is in conformity with the 
Standards set by the U.S. Department of Health’’. 

The question of whether treated wastes should be 
discharged into the Great Lakes must be considered 
on an individual basis. Any study must include 
extensive and detailed investigations of sewage and 
industrial wastes, methods of collecting wastes, waste 
treatment operations, as well as a comprehensive 
evaluation of lake currents and lake dispersion charac- 
teristics. Chicago has complained periodically about 
taste and odor problems in their water supply al- 
legedly caused by municipal sewage and industrial 
waste discharges from lake cities in nearby Indiana. 
Further, Cleveland beaches have been closed at times 
because shifting wind-induced currents have created 
nuisance conditions. 
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While the Public Health Service has established 
drinking water standards it has no comparable waste 
treatment or disposal] standards. 


Page 10-IX 


Much of the above discussion pertains also to this 
section. 


Page 16-XIV 


It is stated that it is possible and feasible to return 
the effluent from the Sanitary District treatment 
plants to Lake Michigan without endangering the 
domestic water supply taken from the Lake by the 
City of Chicago and other municipalities because of 
the many advances and developments which have 
taken place since 1930 in the science and technology 
of the treatment and purification of sewage and in- 
dustrial wastes. It is further alleged that all of the 
municipalities along the Great Lakes are receiving 
their domestic water supply therefrom, and after 
treatment, return their domestic pumpage to the 
waters of the lake from which it is taken (with the 
exception of the Chicago Area) without experiencing 
any danger or hazard to domestic water supply or to 
public health. 

There is little doubt that the original decisions re- 
garding the discharge of the District sewage to the 
Illinois-Waterway was based on available knowledge 
of waste treatment and disposal practices at the time 
of the decision. Considerable progress in the art and 
science of sewage and industrial waste treatment and 
in water purification has taken place since that time. 
It may be possible that treated wastes could be re- 
turned to the lake in such condition and location as 
not to seriously inhibit use of lake water for public 
water supply purposes. However, before this is con- 
sidered as a feasible alternative, the characteristics 


49 





118 WATER DIVERSION FROM LAKE MICHIGAN 


of the District’s treated wastes should be studied and 
the ability of Lake Michigan to absorb and disperse 
these wastes should be investigated. All this must be 
accomplished before relative location of waste outfalls 
and water intakes can be selected. In addition, there 
are certain nutrient substances present in the treated 

. sewage that may induce excessive biological growths 
in the lake. Such growths have been known to cause 
shore line nuisances, and taste and odor problems, 
increased operating difficulties, and additional ex- 
penses in water pe. 


PUBLIC HEALTH SERVICE COMMENTS ON BRIEF IN SUPPORT 
OF AMENDED APPLICATION OF THE STATES OF WISCON- 
SIN, MINNESOTA, OHIO, PENNSYLVANIA, MICHIGAN AND 
NEW YORK FOR A REOPENING AND AMENDMENT OF THE 
DECREE OF APRIL 21, 1930 AND FOR THE GRANTING OF 
FURTHER RELIEF 


Page 3, Introduction 
It is stated that a good beginning in solving prob- 


lems of water shortage in the Great Lakes area would 
be to order the Chicago Sanitary District to re- 
turn the Chicago domestic pumpage to the Great 
Lakes from which such domestic pumpage is taken. 
It would not be advisable at the moment to initiate 
such action until adequate study would be made of the 
various factors involved in such a program. This 
has been covered in detail in previous comments on 
the Amended Application. 
Page 8, II 

The brief cites the Special Master as saying in 
1941 ‘‘The facts proven did not establish any menace 
to the health of the people of Lockport and Joliet, 
or elsewhere along the waterway requiring an in- 
crease in diversion in water from Lake Michigan.”’’ 
We believe that contamination by pathogenic organ- 
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isms of the Illinois Waterway is inevitable and con- 
stitutes a continuing potential health hazard. In our 
opinion the statement of the Special Master recog- 
nized that the answer to pollution by pathogenic or- 
ganisms of the waterway would not be forthcoming 
by increased dilution. Additional dilution would 
have a slightly reduced contamination effect on water 
quality. 
Page 11-IIT 

It is indicated that the Sanitary District has not 
filed any reports with the Court since 1939 and there 
is no way of knowing exactly the efficiency of the op- 
erations of the treatment plants of the Sanitary Dis- 
trict. We have no reports on which to base an opin- 
ion on efficiency. 
Page 13-III 

The brief states that discharge of a sewage effluent 
into the Illinois Waterway, even after dilution, can- 
not be an effective method of waste disposal. We 
believe that adequate collection and treatment of all 
the wastes emanating from the Greater Chicago Area 
would improve conditions of the [Illinois Waterway. 
Lack of data precludes agreement on this point. 
Page 14-IIT 

It is stated that the District has failed to provide 
and construct adequate sewage and industrial waste 
collection and treatment facilities to match the growth 
of the region. Sufficient data is not available to eval- 
uate this matter. 
Page 15 


The statement is made that the Sanitary District 
still persists in using obsolete techniques of sewage 
disposal by discharging the wastes, some treated, 
others untreated, into the Chicago Drainage Canal 
where it is diluted with Lake Michigan water and 
adds the “mess”’ is flushed on down the waterway into 
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the Mississippi Basin. It further states that the 
Sanitary District has treatment plants which are 
capable of much better performance than shown by 
the results of the past years. 

The District apparently collects its wastes and uses 
the activated sludge method to treat them. There 
may, however, be certain amounts of untreated wastes 
that reach the waterway. Reliable evaluation of these 
factors will require considerable study, including field 
investigations. The reference to the ‘‘mess’’ being 
flushed to the Mississippi Basin may be misleading. 
The Illinois Waterway is itself a part of the Missis- 
sippi Basin. While certain constituents of Chicago 
sewage and industrial wastes will ultimately reach 
the Mississippi River, these wastes do not constitute 
a major pollutional factor at that point. 


Page 23-VI-A ; 


It is stated that the District abstracts water from 
Lake Michigan, and after filtration and treatment, dis- 


tributes it for residential and commercial use. 

‘It must be pointed out that Chicago at the present 
time does not filter all of the Lake water that it uses 
for domestic, commercial and industrial purposes. In 
Tilinois from below Waukegan, the Central and 
Northern Water Districts of Chicago serve three 
million people about 650 mgd of unfiltered but dis- 
infected water. However, a new water treatment 
plant will be in operation by 1962, to serve this area. 
All other domestic pumpage is treated by filtration 
and auxiliary processes at the Southside Filtration 
Plant. 


Pages 24-25 


It is stated by the plaintiff that every municipality 
situated in the Great Lakes Basin returns its domestic 
pumpage to the waters of the lake from which it is 
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taken after waste treatment and chlorination, and that 
Chicago should be compelled to do likewise. It is 
noted further that the cities of Milwaukee, Cleveland, 
and Toronto are able to return their treated effluents 
to the Lake without being exposed to dangers of 
contamination. 

It should be pointed out that Chicago is located in 
such a position along the Lake that normal currents 
and wind action might or might not permit adequate 
dispersion and disposal of its treated wastes so as 
not to contaminate its raw water intake. This fur- 
ther points out the need for extensive study relative 
to the location of any outfalls in relation to lake cur- 
rents, upwellings, and wind aetion. 

Page 27 

In evaluating the statements made on pages 26 and 
27, we believe the following should be borne in mind: 
In the light of modern experience it has been demon- 
strated that highly treated wastes from a large com- 
munity may at times cause pollution problems when 
discharged to any body of water. Other problems 
that may be involved include contamination by patho- 
genic organisms, taste and odors resulting from in- 
dustrial wastes and secondary growths of aquatic 
plants, and the necessity for increased use of chem- 
icals, and other water purification difficulties. These 
problems may result even though an extremely high 
degree of treatment is achieved and the effluent is 
clear and odorless. While it may be possible to main- 
tain fish in the plant effluent because the process pro- 
vides dissolved oxygen in the effluent, decomposition 
of the residual constituents, which take place after a 
lag in time, may in certain common circumstances 
inhibit or kill the fish. 
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PUBLIC HEALTH SERVICE COMMENTS ON BRIEF IN OPPOSI- 
TION TO THE AMENDED APPLICATION OF THE COMPLAIN- 
ANTS FOR A REOPENING AND AMENDMENT OF THE 
DECREE OF APRIL 21, 1930, AND FOR FURTHER RELIEF 


Page 6 

A Table is presented showing annual average 
pumpage and diversion from Lake Michigan. It is 
extremely significant to observe that flows designated 
as domestic pumpage have not increased appreciably 
over the given 28-year period; and, that this is only 
one index of future domestic pumpage that should 
be applied to produce a reliable estimate in the light 
of growth changes that may result from the opening 
of the St. Lawrence Seaway. 


Page 14 

In general combined sewer systems do not permit, 
in their basic concept and design, treatment of all 
wastes in time of storm because of overflow. There 
are insufficient data available at the present time to 
evaluate fully the effects of the storm water dis- 


charges. There is evidence that storm water mixed 
with sewage contributes a pollution load to the water- 
way, particularly in the upper portion of the water- 
way. Major lake cities make partial use of the 
combined system. 


Pages 14-15 

The brief states that BOD remova’ for the Dis- 
trict’s disposal plants was 93.6% in 1952, 85.6% in 
1957, and averaged 90.7% for the first nine months 
of 1958. These values may reasonably be expected 
with the type of treatment provided. Other wastes 
may reach the waterway, such as storm water over- 
flow, untreated sewage, partially treated or untreated 
industrial wastes, and effluent from the sludge lagoons 
at Lawndale which exert effects upon water quality. 
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Page 30 

The following statement is made, ‘“‘Regardless of 
the amount spent by the defendants, the risk of pol- 
luting Chicago’s water supply would be ever-present. 
(See 1950 and 1951 reports of International Joint 
Commission. )”’ 

Sewage and industrial wastes discharged into water 
serving as the source of water supply presents to 
some degree an ever-present risk of polluting the 
water supply. This same situation occurs in a great 
number of instances where municipal water supplies 
are withdrawn from streams receiving upstream pol- 
lution, and does not present an unusual situation. 
There is risk involved but the risk can be minimized 
by adequate waste treatment and proper discharge 
of the wastes. 
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Senator Kerr. Any questions? 
Senator Dirksen. 


STATEMENT OF HON. EVERETT M. DIRKSEN, U.S. SENATOR 
FROM THE STATE OF ILLINOIS 


Senator Dirksen. Mr. Chairman, is is scarcely necessary for me to 
plow old ground. The case has been pretty well made. I think the 
committee and the Senate is senienail with a practical problem, and 
I would rather address myself to it. In complete candor, one has to 
recognize the problem that presently confronts us. This bill was 
passed once before on a 3-year basis, and notwithstanding all the 
persuasion, or lack of persuasion, that I could exercise on the Presi- 
dent of the United States, it was vetoed. 

Senator Kerr. Twice before. 

Senator Dirksen. Well, the veto mepenge has to speak for itself. 

Senator Kerr. Was it not vetoed twice? 

Senator Dirxsen. Twice, yes. I was getting to the second veto. 

Then in 1957 we all appeared before this committee. The bill was 
passed by a very substantial majority of the House, it was passed in 
the Senate and went to the White House, and again I am afraid my 
powers of persuasion failed, or were certainly not equal to those of 
Senators and Governors from the riparian States, plus in the Domin- 
ion of Canada, which had filed a protest note. So the bill was again 
vetoed. 

The bill before us is of little difference, and I was glad to hear the 
suggestion made by the Senator from our district with respect to the 
item of damages. That question had been raised before, but now 
there is merely a practical suggestion whereby damages will be paid 
if they are aay ascertained by a court of competent jurisdiction. 

Mr. Griciix. That is right, sir. 

Senator Dirksen. So that injects at least one new note and_ resolves 
the uncertainty as to that. 

Our problem then, of course, is still this, the protest of the Domin- 
ion of Canada. I have examined both of the protests that were filed 
this year. I think they are a little sharper ‘el a little more emphatic 
than they were before. And in the letter filed with the chairman of 
the committee by the legislative representative of the State Depart- 
ao the State Department has indicated it could not support the 

ill. 

Now the committee might very well, as a matter of realism, say 
under the circumstances your situation has not improved materially 
over what it was before when the bill was vetoed. I think the best 
suggestion, Mr. Chairman, I could make as to that, and in view of 
these modifications of the bill, is that the subcommittee quickly report 
to the full committee, and the full committee in turn report to the 
Senate Calendar. If perchance other amendatory language might be 
necessary to make this somewhat more palatable in the hope that it 
will invite a Presidential signature, that could be done on the Senate 
floor. 

I think one of our difficulties in the past has been that while the 
bill did get to the Senate Calendar, of course action was not taken 
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until the late days of the session. I recall the very late discussion 
we had in 1957 that ran into the late hours of the night. 

Senator Kerr. 1958. 

Senator Dirxsen. And in the late days of the last session, and 
because of pressures that develop as a practical matter you have some 
difficulty. If we could take advantage of the time factor now and 
get this to the Senate calendar without undue delay, I would be 
hopeful, indeed, of persuading the majority leader and the steering 
committee to motion this up on a day not too far distant so that there 
would be ample time for discussion and such amendatory language 
as might suggest itself and further explanation of the matter could 
be very carefully considered by the Senate. There was scarcely any 
opportunity to consider it before. 

I recall, as my distinguished colleague will recall of course, our 
distinguished colleague from Wisconsin, who I think had a 1,500- 
page manuscript on the day that this bill came up. 

nator Doveras. I am not saying it was 1,500, but it was a 


long one. 

Ganatok Drxsen. There was certainly a lot of manuscript to say 
the least. 

So I try to deal, Mr. Chairman, in the realm of practicalities here. 

And since this is predicated on 1 year, plus a study, and the find- 
ings and the invitation of course to accept responsibility for damages 
if actually and competently ascertained: in court, it puts this in quite 
a different light. So my principal plea here this morning is to urge 
expeditious action both in the full committee and in the subcommittee. 

need not belabor, I think, the verities involved. I just looked 
at the statement that I presented to the committee in 1957, and there 
is very little that I can add to that statement. The situation, the 
problems before the Senate and the district, before the millions of 
people who are involved in this whole sanitary endeavor, have not 
changed except, of course, it grows in aggravation and in uncertainty. 

So here we have really components of the American people who are 
entitled to maximum consideration where their health is involved. 
And certainly the people who live along the Illinois River are entitled 
to consideration also. 

Now, the seaway, of course, presents this additional problem. We 
are hopeful with these connecting waterways that heavier tonnages 
will come down the Illinois River—I anticipate that they will. It 
has been a long time since the 9-foot waterway was completed, and the 
locks and dams are conditioned on that basis. I urged the engineers, 
as early as 3 or 4 years ago, to start on their drawing boards with 
plans for larger locks and dams, because the tonnages will be heavier. 
And when you get heavy tonnages, particularly in bulk commodities, 
you are going to have to have additional water, so that transportation 
and the ultimate maximum effectiveness of the seaway would be in- 
volved here, also. 

So if we can get it to the floor as quickly as possible, I am confident, 
of course, that those who are opposed to it will have amendments, but 
those amendments can be seriously and very properly considered. It 
is a matter to which we could not very well adjust ourselves before, 
because virtually no recommendations were made except the speeches 
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in which there was, on a broad front, complete opposition to the bill 
in its entirety. 

So, Mr. Chairman, with those considerations, there is little more that 
T need add except possibly to file a statement which only fortifies and 
a what the representatives of the sanitary district and my 
colleagues of the House and Senate have already presented to the 
committee. And, in addition, I would suggest the committee have a 
complete familiarity with it—and I must say for you, Mr. Chairman, 
that I was so agreeably astonished 2 years ago at the complete famil- 
iarity which you show with this problem, including, of course, cer- 
tain diversions which were undertaken by Canada itself. So there is 
little that we can tell you that you do not already know—except to 
utter the hope that no time will be lost in getting this bill to the Senate 
Calendar for consideration. 

Mr. Chairman, inasmuch as the problem of water diversion from 
Lake Michigan has been under consideration in Congress for a long 
time, it might be instructive for members of this committee to have 
before them a history of proposed legislation in this field. Therefore, 
I ask that the attached information be printed at this point in the 
record as a part of my remarks. 

(The material referred to follows:) 


1. NUMBER OF BILLs INTRODUCED IN CONGRESS IN THE LAST 25 YEARS, AND THE 
FATE OF THE PROPOSALS 


From the beginning of the 73d Congress (Mar. 4, 1933) up to about the middle 
of June of this year some 88 pertinent proposals have been introduced. These are 
listed below by Congress, number, and author. The action taken thereon, if any, 
is indicated. 


75TH CONGRESS 
H.R. 7808, Mr. McAndrews. 
H.R: 8327, Mr. Parsons. 
Hearings were held in the House before the Committee on Rivers and Harbors. 


76TH CONGRESS 
H.R. 7, Mr. Parsons. 


77TH CONGRESS 
H.R. 1625, Mr. Reed of Illinois. 
H.J. Res. 297, Mr. Sabath. 


78TH CONGRESS 
H.R. 1026, Mr. Reed of Illinois. 
H.J. Res. 148, Mr. Sabath. 
Hearings were held in the House before the Committee on Rivers and Harbors, 
September 28, November 9, 10, 11, 1943, 


818T CONGRESS 
H.R. 7469, Mr. Sabath. 


82D CONGRESS 

H.R. 6098, Mr. Kluczynski. 

H.R. 6100, Mr. Sheehan. 

H.R. 6956, Mr. Hoffman of Michigan. 

H.R. 8165, Mr. Sheehan. 

Hearings were held in the House before the Committee on Public Works on 
H.R. 8165 and others, May 27—June 5, 1952. 

Reported in House June 16, 1952 (H. Rept. 2173). 

H.J. Res. 372, Mr. Sabath. 


83D CONGRESS 

H.R. 3192, Mr. Sheehan. ‘ 

Hearings were held in the House before the Committee on Public Works on 
H.R. 3192, and others, July 15 and 16, 1953. 
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3193, Mr. Hoffman of Illinois. 
3194, Mr. Busbey. 

3195, Mr. McVey. 

3196, Mrs. Church. 

. 3197, Mr. Jonas of Illinois. 

. 3208, Mr. Yates. 

. 3209, Mr. O’Brien of Illinois. 

_ 3210, Mr. Dawson of Illinois. 

. 3211, Mr. O’Hara of Illinois. 
.8212, Mr. Kluczynski. 

H. R. 32138, Mr. Gordon. 

H.R. 3214, Mr. Price. 

H.R. 3300, Mr. Jonas of Illinois. 

Reported in House, January 11, 1954 (H. Rept. 1100) ; passed House February 
4, 1954. Hearings were held in the Senate before the Committee on Public 
Works on H.R. 3300, April 20, 1954. Reported in Senate July 16, 1954 (S. Rept. 
1815). Passed Senate August 20, 1954. Pocket veto September 3, 1954. 


84TH CONGRESS 


bd et ott a ot ot 
Be) ed) ad ed dd Bd 


H.R. 314, Mr. Yates. 
H.R. 1773, Mr. Boyle. 
H.R. 1827, Mr. O’Hara. 
H.R. 2014, Mr. Kluczynski. 
H.R. 2025, Mr. Murray of Illinois. 
H.R. 3210, Mr. O’Brien. 
Hearings were held in the House before the Committee on Public Works, on 
H.R. 3210, June 17 and 22, 1955. 
Reported in House June 29, 1955 (H. Rept. 1029). Passed House July 6, 1955. 
H.R. 3211, Mr. Dawson of Illinois. 
H.R. 3212, Mr. O’Hara of Illinois. 
H.R. 3213, Mr. Murray of Illinois. 
H.R. 3214, Mr. McVey. 
R. 3215, Mr. Kluezynski. 
R. 3216, Mr. Bowler. 
R. 3217, Mr. Gordon. 
R. 3218, Mr. Yates. 
R. 3219, Mr. Hoffman of Illinois. 
R. 3220, Mr. Sheehan. 
R. 3221, Mr. Boyle. 
R. 3222, Mrs. Church. 
R. 3223, Mr. Mack of Illinois. 
R. 3224, Mr. Price. 
R. 3225, Mr. Gray. 
1772, Mr. Dirksen. 
2550, Messrs. Dirksen and Douglas. 


85TH CONGRESS 

S. 1123, Messrs. Douglas and Dirksen. 

H.R. 2, Mr. O’Brien of Illinois. 

Reported from Public Works April 17, 1957; House Report 369. Union Calen- 
dar. Passed House May 22, 1957. Repdetea in Senate August 20, 1958; Public 
Works ; Senate Report 2482. 

H.R. 18, Mr. Price. 

H.R. 139, Mr. Dawson of Illinois. 

-R. 180, Mr. Gordon. 

. 181, Mr. Gray. 

212, Mrs. Church. 

. 338, Mr. Mack of Illinois. 
356, Mr. O’Hara of Illinois. 
492, Mr. Yates. 

570, Mr. Boyle. 

740, Mr. Kluczynski. 

2135, Mr. Bowler. 

2467, Mr. McVey. 

2789, Mr. Byrne of Illinois. 
2791, Mr. Collier. 
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7, Mr. Keeney. 
60, Mr. Michel. 


H.R. 323 
H.R. 626 
86TH CONGRESS 

S. 308, Messrs. Douglas and Dirksen. 

H.R. 1, Mr. O’Brien of Illinois; reported from Public Works, March 9, 1951); 
H. Rept. 191. Union Calendar. Passed House March 13, 1959. 

H.R. 206, Mr. Michel. 
. 1796, Mr. Boyle. 
1798, Mrs. Church. 
1799, Mr. Collier. 
1827, Mr. Kluczynski. 
1834, Mr. Libonati. 
1869, Mr. Murphy. 
1872, Mr. O’Hara of Illinois. 
1880, Mr. Pucinski. 
1936, Mr. Price. 
1965, Mr. Springer. 
2008, Mr. Yates. 
2162, Mr. Derwinski. 
2219, Mr. Rostenkowski. 

, Mr. Shipley. 

Mr. Gray. 
, Mr. McDonough. 
H.R. 3331, Mr. Mack of Illinois. 
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2. R&suME or H.R. 3300 or THE 83p Coneress, ITS CONSIDERATION AND AMOUNT 
OF DiIscUSSION ON THE HOUSE FLOOR AND THE VOTE IN THE HOUSE oF 
REPRESENTATIVES 


H.R. 3300, to authorize the State of Illinois and the Santiary District of 
Chicago, under the direction of the Secretary of the Army to help control the 
lake level of Lake Michigan by diverting water from Lake Michigan into the 
Illinois Waterway. 

Introduced by Mr. Jonas of Illinois on February 19, 1953, and referred to the 
Committee on Public Works. 

Authorizes the State of Illinois and the Sanitary District of Chicago, under 
the supervision and direction of the Secretary of the Army, to withdraw from 
Lake Michigan, in addition to all domestic pumpage, a total annual average of 
2,500 cubic feet of water per second, to flow into the Illinois Waterway for a 
pesied of 3 years from enactment of the legislation. It further provides that 
the Secretary of the Army shall study the effects of the increased divsersion so 
authorized and shall report, with recommendations, to the Congress the results 
of such study on or before January 31, 1956. 

The bill was reported in the House (H. Rept. 1100), January 11, 1954 (100 
Congressional Record 146) ; was made special order (H. Res. 426), February 2 
1954, at which time the proposal was discussed at length (100 Congressional 
Record 1150-1161). 

Debated in House 2 days, February 3 and 4, 1954 (100 Congressional Record 
1270-1281, 1355-1367). 

Passed House February 4, 1954 (100 Congressional Record 1367). 

Rollcall votes were on recommittal, and on an amendment by Mr. Ford. 
There was no record vote on passage. 

The vote to recommit was yeas 150, nays 234, not voting 50 (100 Congressional 
Record 1366). 

Mr. Ford’s amendment would have prohibited withdrawals from Lake Michi- 
gan over and above 1,500 cubic feet per second plus domestic pumpage until the 
Army Corps of Engineers had completed and submitted to the Congress the 
comprehensive survey of the water levels on the Great Lakes as authorized by 
the House Committee on Public Works on June 39, 1952. The vote. was yeas 
177, nays 202, not voting 55. 


3. SENATE ACTION ON THE BILL, DISCUSSION ON THE FLOOR, AND VOTE 


In the Senate, the bill was referred to the Committee on Public Works, 
February 5, 1954 (100 Congressional Record 1390). 

Reported from that committee (S. Rept. 1815) on July 16, 1954 (100 
Congressional Record 10668). 
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As reported in the Senate the diversion of water was authorized for a period 
of 18 months rather than 3 years. The committee report states: 

“The committee felt that it might be desirable to undertake this experimental 
change in diversion, with the accompanying study, for a period of 18 months 
rather than 3 years, so the bill has been amended accordingly. This will afford 
an opportunity to secure much valuable information on the exact effects of the 
increased diversion through the Illinois Waterway, and report to Congress the 
results of the study and recommendations as to the desirable amount of diversion 
from Lake Michigan.” 

Objected to by Mr. Gore July 17, 1954 (100 Congressional Record 10765). 

Objected to by Mr. Gore August 11, 1954 (100 Congressional Record 14094). 

Objected to by Mr. Gore August 18, 1954 (100 Congressional Record 14948). 

Objected to by Mr. Holland August 20, 1954 (100 Congressional Record 15418). 

Debated and passed Senate by voice vote August 20, 1954 (100 Congressional 
Record 15462, 15463, 15465). The debate here was quite limited—consuming 
about 2 pages of the Record. You will perhaps recall that the Senate rejected 
the committee amendments at your request, after explaining that the House 
had adjourned and the action would be moot (100 Congressional Record 15465). 

Examined and signed (100 Congressional Record 15559, 15837). 

Presented to the President (100 Congressional Record 15560). 

Pocket veto (100 C.R. 15569). 

The President’s principal grounds for withholding approval of the bill were 
as follows: 

(1) Existing diversions are adequate for navigation on the Illinois Waterway 
and Mississippi River, (2) all methods of control of lake levels and protection 
of property on the Great Lakes should be considered before arbitrarily proceed- 
ing with the proposed increased diversion, (3) the diversions are authorized 
without reference to negotiations with Canada, and (4) the legitimate interests 
of other States affected by the diversion may be adversely affected. 


4. An ANALysIS OF. H.R. 3210, 84TH CONGRESS, AMOUNT OF DISCUSSION ON THE 
FLoork, AND THE VOTE IN THE HOUSE OF REPRESENTATIVES 


H.R. 3210, to authorize the State of Illinois and the Sanitary District of 
Chicago, under the direction of the Secretary of the Army, to test, on a 3-year 
basis, the effect of increasing the diversion of water from Lake Michigan into 
the Illinois Waterway, and for other purposes. 

Introduced by Mr. O’Brien of Illinois, January 27, 1955, and referred to the 
Committee on Public Works. 

Section 1 authorizes the State of Illinois and the Sanitary District of Chicago, 
under the supervision and direction of the Secretary of the Army, to withdraw 
from Lake Michigan, in addition to all domestic pumpage, a total annual 
average of 2,500 cubic feet of water per second, to flow into the Illinois Water- 
way for a period of 3 years from enactment of the legislation, subject to certain 
limitations, i.e., (1) the maximum direct diversion from Lake Michigan would 
not at any time exceed a flow of 5,000 cubic feet per second, (2) the Secretary 
of the Army would at all times have direct control and supervision of the 
amounts of water directly diverted from Lake Michigan, and (3) the Secretary 
of the Army would not allow any water to be directly diverted from Lake Michi- 
gan to flow into the Illinois Waterway during times of flood in the Illinois, Des 
Plaines, Chicago, or Calumet Rivers. 

Section 2 directs that the Secretary of the Army shall cause a study to be 
made of the effect on Lake Michigan and on the Illinois Waterway of the in- 
‘reased diversion authorized under section 1 hereof, and the improvement in 
conditions along the Illinois Waterway which may result from such increased 
diversion. The Secretary of the Army shall report to the Congress on or before 
January 31, 1959, the results of such study, with his recommendations for con- 
tinuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amounts authorized hereunder, or increasing or decreasing such 
amounts. 

Reported in House June 29, 1955 (H. Rept. 1029). 101 C.R. 9520. 

Made special order July 6, 1955, 101 C.R. 9987. 

Debated in House July 6, 1955, 101 C.R. 9989-10006. 

On a rollcall vote to recommit, the vote was yeas 74, nays 316, and not voting 
44,101 C.R. 10006. 

Passed House, July 6, 1955, 101 C.R. 10006. 
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5. SENATE ACTION ON THE BILL, DISCUSSION ON THE FLOOR, AND VOTE 


In the Senate, the bill was referred to the Committee on Public Works, July 7, 
1955 (101 C.R. 10056). 

Reported from that committee (S. Rept. 2578) July 16, 1956 (102 C.R. 12774), 
without amendment. 

Objected to, July 16, 1956 (102 C.R. 12810). 

Objected to, July 23, 1956 (102 C.R. 13902). 

Debated, July 27, 1956 (102 C.R. 15078, 15080-15086, 15093-15098, 15117-15118). 

Passed Senate July 27, 1956 (102 C.R. 15118), on a rollcall vote. The vote 
was: yeas 43, nays 33, not voting 20. 

Examined and signed (102 C.R. 15148, 15298). 

Presented to the President (102 C.R. 15300). 

Pocket veto (102 C.R. 15304). 


6. PRESIDENT’S STATEMENT ON WITHHOLDING APPROVAL OF H.R. 3210. 


I have withheld my approval of H.R. 3210, to authorize the State of Illinois and 
the Sanitary District of Chicago, under the direction of the Secretary of the 
Army, to test, on a 3-year basis, the effect of increasing the diversion of water 
from Lake Michigan into the Illinois Waterway, and for other purposes. 

This bill is substantially the same in purpose and effect as H.R. 3300 of the 
83d Congress from which I also withheld my approval in that it would authorize 
the State of Illinois and the Sanitary District of Chicago to increase from 1,500 
to 2,000 cubic feet per second the diversion of water from Lake Michigan to 
the Illinois Waterway for a period of 3 years. H.R. 3210 would also direct 
the Secretary of the Army to make a study with respect to the effect of the 
diversion and to make recommendations regarding its continuance. While cer- 
tain conditions and limitations are imposed that were not in the earlier bill 
these do not deal with the fundamental reasons for my withholding approval of 
that measure. 

In my memorandum of disapproval of H.R. 3300 I stated, among other things: 
I am unable to approve the bill because * * * (2) all methods of control of 
lake levels and protection of property on the Great Lakes should be considered 
before arbitrarily proceeding with the proposed increased diversion, (3) the 
diversions are authorized without reference to negotiations with Canada, and 
(4) the legitimate interests of other States affected by the diversion may be 
adversely affected. 

A comprehensive report by the Corps of Engineers which will include con- 
sideration of the best methods of obtaining improved control of the levels of 
the Great Lakes and of preventing recurrence of damage along the shores is 
nearing completion. I am asking the Secretary of Defense to expedite com- 
pletion of this report. This report is in addition to the technical report on the 
effects of an increased diversion into the Illinois Waterway which has been 
made by the Joint Lake Ontario Engineering Board to the International Con- 
mission. I think it would be unwise to proceed with the diversion in the manner 
proposed in H.R. 3210 until all relevant information has been obtained, partic- 
ularly since objections to the proposed diversion have been registered by the 
Canadian Government in its note dated February 13, 1956, and additional ob- 
jections filed by legal advisers of the States of Wisconsin, Ohio, and New York. 

Although I am fully aware of the seriousness of some of the problems con- 
fronting the Chicago area and the State of Illinois, the record on H.R. 3210 
affords no basis for me to change my position in this matter. Accordingly, under 
the circumstances, I am convinced that the bill should not be approved. 

I am asking the State Department to engage in discussions with the Canadian 
Government in an attempt to work out a solution to these problems as soon as 
all pertinent facts are available (102 C.R. 15304). 


7. Résumé or H.R. 2 or 85ru Concress, Its CONSIDERATION AND DISCUSSION ON 
House Foor, AND THE VOTE IN THE HOUSE OF REPRESENTATIVES 


H.R. 2, to authorize the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago, under the direction of the Secretary of the Army to 
test, on a 3-year basis, the effect of increasing the diversion of water from 
Lake Michigan into the Illinois Waterway, and for other purposes. 

Introduced by Mr. O’Brien of Illinois, January 3, 1957, and referred to the 
Committee on Public Works. 
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“H.R. 2 is not new legislation by any means. It differs but slightly from 
H.R. 3220 enacted in the 83d Congress and vetoed by President Eisenhower and 
H.R. 3300, enacted in the 84th Congress, which was also vetoed by the President. 
All three would authorize the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago, to withdraw water from Lake Michigan at a rate 
of not more than 2,500 cubic feet per second—in addition to all domestic pump- 
age—for a period of 3 years. H.R. 2 differs from the two previous measures 
only in that the name of the Chicago Sanitary District as set forth in H.R. 
3220 and H.R. 3300 has been changed in H.R. 2 to the Metropolitan Sanitary 
District of Greater Chicago” (104 C.R. 19455). 

Reported in House, H. Rept. 369, April 17, 1957. 

Made special order, Hi Res. 254; debated May 22, 1957 (103 C.R. 7411-7416). 

Resolution agreed to on rolleall vote, May 22, 1957 (103 C.R, 7416-7417). 

Vote was: yeas 267, nays 102, not voting 64. 

Bill debated extensively and passed by House May 22, 1957 (103 C.R. 7417-— 
7439). 

There were rollcall votes on recommittal, and on passage as follows: (a) 
Recommittal, yeas 143, nays 225, not voting 66; (b) pasasge, yeas 223, nays 
144, not voting 66. 

One amendment was offered in the House. This was by Mr. Michel, and pro- 
vided for a uniform flow at Pekin of 8,000 cubic feet per second. The amendment 
was adopted (108 C.R. 7434). 


8. SENATE ACTION ON THE BILL, DISCUSSION ON THE FLOOR, AND VOTE 


In the Senate, the bill was referred to the Committee on Public Works, May 23, 
1957 (103 C.R. 7490). 

Reported from that committee (S. Rept. 2482), without amendment August 
20, 1958 (104 C.R. 18606). 

Debated August 22, 1958 (104 C.R. 19106, 19124-19130). 

Debated August 23, 1958 (104 C.R. 19443, 19454-19466, 19469-19470, 19473— 
19477, 19478, 19522-19533, 19536-19539, 19554, 19555). 

As to the parliamentary situation, the bill was being considered in the Senate 
on the last day of the session. Senator Proxmire who opposed the legislation 
had the floor and apparently had begun to filibuster, when Senator O’Mahoney 
presented a privileged matter—the conference report on H.R. 11477 (having 
to do with the admission of evidence) consideration of which continued up to 
the hour of adjournment 

There were three pertinent rollcall votes in the Senate as follows: 

(1) An amendment by Mr McNamara to reduce from 3 years to 1 year, the 
test period for diversion of water was adopted August 23, 1958 (104 C.R. 19532). 
The vote was: Yeas 29, nays, 28, not voting 39. 

(2) A motion by Mr. Potter to lay the bill on the table was rejected, August 
23, 1958 (104 C.R. 19538). The vote was: Yeas 28, nays 30, not voting 38. 

(3) A motion by Mr. Morton to lay on the table Mr. Douglas’ motion to re- 
commit the bill with instructions to remove the amendment was rejected. The 
vote was: Yeas 28, nays 28, not voting 40. 


9. REsumME or H.R. 1 or 86TH CONGRESS, ITS CONSIDERATION AND DISCUSSION 
ON House FLOOR, AND THE VOTEIN THE HOUSE OF REPRESENTATIVES 


To require a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, and for 
other purposes. 

Introduced by Mr. O’Brien of Illinois, January 7, 1959, and referred to the 
Committee on Public Works. 

The following summary of the bill is taken from the House committee report. 

H.R. 1 would provide for a 3-year study by the Secretary of Health, Education, 
and Welfare and the Secretary of the Army of the effects of a diversion of Lake 
Michigan waters at Chicago in an amount of 1,000 cubic feet per second for a 
period of 1 year. The diversion would start 1% years after funds were first 
made available for the study and would be completed a year later. The first 
year and a half and the last half year of the 3-year period would be used 
for field and office studies, evaluation of the findings, and preparation of the 
report. 

The bill is a modified version of legislation approved by the House in the 
last four Congresses. The principal modification in H.R. 1 is that it calls for 
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a diversion of only 1 year, whereas the bills previously reported called for a 
diversion of 3 years. 

The purpose of H.R. 1 would be to permit a test period of diversion to be 
evaluated in a study of its possible effects on the sewage treatment problem at 
Chicago. The committee has held extensive hearings on this legislation, not 
only this year but in previous years, and feels that all possible points of view 
have been presented. 

The bill is supported by the city of Chicago and others who are seeking a 
solution to the pressing pollution problem which exists in Chicago. Witnesses 
testified that the diversion and the study are a necessary step leading toward 
such solution. 

Representatives of several States in the Great Lakes area testified that a 
lowering of lake levels would adversely affect their interests, particularly from 
the standpoint of hydroelectric power production and navigation. Engineering 
studies show that the actual effects of a 1-year diversion of 1,000 cubic feet 
per second (not a 3-year diversion and not a permanent diversion) would be 
as follows: 

The effect of the diversion in reducing the rates of outflow from Lakes Mich- 
igan, Huron, Erie, and Ontario and in lowering the lake levels would not occur 
immediately but would build up over a period of 2 years. The effect would 
then gradually diminish over a period of 15 years. The maximum lowering of 
lake levels would be less than one-quarter of an inch. The resultant effect on 
navigation would be negligible and there would be no measurable losses from 
decreased tonnage or revenue. 

With respect to hydroelectric power production, there would be a theoretical 
loss at the U.S. and Canadian hydroelectric plants at Niagara Falls and on the 
St. Lawrence River which would be offset slightly by an increased gain at the 
plant at Lockport, Ill., arising from the increased flow in the Illinois River. 
Several computations of these losses have been made by authorities in the 
hydroelectric power field and the committee, after examination, has accepted 
the method of computation which indicates that the net loss might be in the 
neighborhood of $36,000 per year for the 15-year period during which the effect 
of the diversion would be felt. The committee has weighed this figure in the 
light of the gross annual value of power produced at the U.S. plants at Niagara 
and on the St. Lawrence River, which would be somewhere in the neighborhood 
of $50 million a year. 

Another issue involved is the effect of the diversion on Canada. The com- 
mittee notes that last summer the Canadian Government apparently had no 
objection to a 1-year diversion and the Senate Committee on Public Works 
was so notified, whereas a few days ago a representative of the State Depart- 
ment testified before the House Committee that they recently have filed an 
objection. Since Lake Michigan is not an international body of water, there 
is no legal obstacle to diversion and the committee feels that any objection 
which Canada might now have could be resolved by appropriate negotiations 
between the two countries. With respect to the contention that any diversion 
at Chicago might influence the Canadians in diverting the Columbia River in 
the Pacific Northwest, the committee, for reasons explained elsewhere in this 
report, feels that the two problems are entirely dissimilar and that the 1-year 
diversion at Chicago proposed in H.R. 1 could by no stretch of the imagination 
be taken as a problem similar, either in magnitude or in type, to the problem 
of a possible Columbia River diversion, which the committee believes to be a 
very remote possibility in any event. 

The committee feels that its approval of previous legislation on this matter 
is still justified and that its approval of the bill herein reported is even more 
justified by the fact that the period of diversion is only 1 year instead of 3. 

It is the view of the committee that the value of helping to solve one of 
the most pressing problems of a great metropolitan area far outweighs what- 
ever slight temporary loss, if any, might be sustained by adjacent areas. 

(Subsequent page numbers are to the daily Congressional Record. ) 

Reported in House with amendments (H. Rept. 191), March 9, 1959, page 
3291. , 

(H. Res. 202 for consideration of bill, reported Mar. 10, p. 3385. Same, debated 
and agreed to Mar. 12, pp. 3613-3623. ) 

Debated March 12, pages 3623-3627. 

Debated March 13, pages 3666-3702. 
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Passed House, March 13, 1959, on a roll call vote, page 3702. The vote was: 
yeas 238, nays 142, answered present 2, not voting 52. 

Amendments agreed to in the House were: (1) the committee amendments, 
(2) one by Mr. Vanik extending study to Great Lakes and connecting water- 
ways, and (3) one by Mr. Michel providing for a uniform flow at Pekin of 
8,000 cubic feet per second. 

Amendments rejected in House were as follows: (1) by Withrow: fixes at 
2,500 cubic feet per second the amount of water that may be diverted at any 
time, (2) by Dingell: extends study to include an analysis of municipal and 
industrial waste disposal treatment practices, and storm overflows within the 
metropolitan district of Chicago, (3) by Gross: Federal funds not to be made 
available for studies under act; and (4) by Dingell: have text of report sub- 
mitted to Governors of States, and Government of Canada 45 days before sub- 
mittal to Congress. 


10. SENATE AcTION On THE BILL. 


In the Senate, the bill was ordered to lie on the table, March 16,. page 3747. 
Referred to Committee on Public Works, March 18, page 4012. 


Appeal from ruling of Chair referring bill taken by Senator Wiley, March 18, 
page 4012. ’ 


Ruling debated, March 18, pages 4012-4025. 


Ruling sustained on roll call vote. The vote was: yeas 49, nays 21, not 
voting 28. 


Bill has not not been reported from committee. 


Senator Kerr. Thank you, Senator Dirksen. Are there questions? 

Senator Muskie. Senator Dirksen, you made some reference to the 
proposed damage clause. Are you familiar with the language of 
the proposed amendment ? 

Senator Dirksen. Only what I heard here just this morning. 

Senator Muskie. I had some questions to ask on it. Perhaps I can 
ask them of Mr. Griglik. 

Senator Dirksen. [ recall in 1957, while discussing this with the 
Budget Bureau, and very particularly with Mr. Merriam, who was 
the Pets Director of the Budget, he pointed out that this issue 
of damages, if damages did develop, had not been considered and 
no appropriate provision was carried in the bill. So that is an ad- 
dition which I think will allay the fears of those people who think 
that damage may ensue and that there is no provision here whatso- 
ever as to who shall undertake those damages and how they shall 
be ascertained. 

Senator Muskie. I think perhaps you could be helpful, Senator, 
in answering my question, although you may not be familiar with 
the actual technical language that is included here. 

But this damage clause relates, in part, at least, to the 1909 Bound- 
ary Water Treaty. As I indertend this—and you correct me, and 
I am sure the rest of the gentlemen will, if I am wrong—this 1909 
Boundary Water Treaty makes no reference to diversion from Lake 
Michigan for Chicago’s needs. 

However, the background, as you people understand it, is. that 
Canada was given 36,000 cubic feet per second for the Niagara River, 
as compared with 20,000 for the United States, on the assumption 
that — would divert as much as 10,000 cubic feet per second for 
its needs. 


Now you make the poink, secondly, in testimony today, that Chicago 


has never diverted that much, and that it is not now diverting it, 
and that over the period since i909 the actual diversion has been about 
53 percent of that figure. 
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Now, this is the question I would like to ask of you gentlemen : 

That being true, is your reference to the 1909. Boundary Water 
Treaty in the proposed amendment intended to mean that if you are 
correct in stating that you are entitled to divert 10,000 cubic feet per 
second, that there would be no damages accruing to any of the riparian 
States or Canada? 

Senator Dirksen. I did not hear the language that was involved in 
this proposal. I am in no position to relate it, of course, to the 1909 
treaty, and I presume Mr. Fenlon, or one of the attorneys, could 
probably answer that question better than I. 

Mr. Fenton. Senator, you will find the reference to the Canadian 
objections that have been made this year at the oe on H.R. 1, 
and also subsequently by the Canadian Ambassador, and they predi- 
cate the damages that will result as a result of the 1909 Boundary 
Water Treaty and the 1950 Niagara Treaty; and we are willing to 
assume, if there is a legal liability under the 1909 treaty, and an 
actual damage, that the sanitary district in the State of Illinois would 
pay any such damage if it were established. 

Senator Muskie. But your own view of that 1909 Boundary Water 
Treaty is that you have rights under it or incident to it that more 
than cover the diversion that you are seeking in this bill? 

Mr. Fenton. That would be on the question of the equities of it. 
But as far as the law is concerned, it is my opinion that under the 
1909 treaty, Canada is not entitled to any damages as a result of the 
treaty or a result of the diversion. 

Senator Musxre. Even though the diversion is substantially more 
than the 1,000 cubic feet per second that we are talking about? 

Mr. Fenton. That is my opinion as a lawyer, sir. 

Senator Musxte. In other words, this damage clause would simply 
serve to bring into a court of competent jurisdiction your claim of 
rights incident to the 1909 Boundary Water Treaty and, in addition, 
the 1950 Niagara River Treaty, as an offset against whatever damage 
may accrue to riparian States, and Canada, under the proposed di- 
version ; is that right ? 

Mr. Fenton. ‘That is tight. 

May I point out to the Senator that if you will look at the hearings 
on H.R. 2 of this Senate subcommittee last year, of August 28, 29, and 
August 7 of 1958, if you will make a note of this, the page I will give 
you, you will find, I think, the questions that covered the legal phases 
you are discussing, because this was a legal memorandum prepared 
by the then Deputy Attorney General, who is now the Attorney Gen- 
eral, William Rogers, and is shown on pages 87 to 92 of that pro- 
ceeding. And I think that will cover the legal question that you 
are asking. 

Senator Musxte. I will read that, but I would like to ask one other 
question: What would be your reaction to a damage clause which 
would not relate at all to the 1909 treaty or the Niagara River Treaty ? 

Mr. Grictix. Then we would not pay. 

Senator Muskie. Part of your case is that the 1,000 cubic feet per 
second diversion—only a part of the treaties—would produce negli- 
gible, if any, damage. That is part of your case. 

Now, would you be able or would you be willing to support that 
position to the extent of assuming liability for losses in excess of that 
minimum of which you speak ? 
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Mr. Fenton. I would not, for the simple reason that Canada, in 
its objections, predicates their right to damage under these two 
treaties, specifically. 

Senator Muskie. I am asking a question, now; I am not suggesting 
you should do this. I am simply trying to get your reaction to the 
question. You know, this does not affect the State of Maine in any 
way, so far as I know. As a matter of fact, we might have a little 
extra water up there we would be willing to give you people, if there 
was some way of sending it down to you. 

But one of the questions here as to which there will be consider- 
able expert testimony, I assume, before we are through, is the extent 
of the damage which would be caused by this diversion of 1,000 
cubic feet per second. You people insist that the damage, if any, is 
negligible; the riparian States and Canada insist the damage is going 
to be greater than that. So just to pinpoint this particular point, 
without reference to these treaties, I am just curious as to whether or 
not you feel so firmly that the damage will be negligible, that you 
—_— be willing to back up your position on that with a damage 
clause. 

Mr. Fenton. All I can do is to give the opinion to those who are 
my superiors, namely, the board of trustees, and I, of course, had not 
advised them on that—I have advised them insofar as this amendment 
is concerned, and given them my opinion and my judgment as to the 
1909 and the 1950 treaties are concerned. 

Senator Muskie. And I think that from the point of view of your 
function this language is proper, that you are taking advantage of 
every right that your clients feel they have. I am not quarreling 
with that. 

But to return to my question, I am wondering whether you are so 
firm in your belief-—— 

Mr. Grieiik. We are. 

Senator Muskie. That the damage would be negligible, that you 
would be willing to back them up with a damage clause that would 
protect the riparian States against a mistake of judgment on your part 
in that respect. 

Mr. Fenton. All I can do is to repeat the fact that this has been 
parores by our board of trustees, this statement as embodied in 
there. 

Mr. Griciix. Senator, we are willing to make every reasonable 
concession to permit this testing to be had. That is the most impor- 
tant thing. And weare confident that the damages cannot be proved, 
but if they can be proved under the provisions of either one of those 
two treaties, we will be glad to pay them. 

Senator Kerr. I think the Senator is asking a very fair question. 
I can understand the position of your counsel, that in view of the fact 
that it has been stated that under these two treaties certain damages 
will accrue and upon that being proven, you will be willing to make 
spree consideration ; but the Senator has asked you a question, 
if I understand it, aside from the 1909 and the 1950 treaties and re- 
lating it to the other riparian States, bearing in mind that these other 
States are not signatory to the 1909 and the 1950 treaties, and that if 
damages accrue to them by reason of this action, since they are not 
signatory to the treaties and have no rights thereunder, is your opinion 
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firm enough that you would not damage these other riparian States, 
that you would be willing to write into the bill language that in the 
event it was found that this action taken did damage them, that you 
would make compensation for it. 

I think that was the Senator’s question. And you are certainly not 
compelled to have that kind of an attitude. If I were your counsel— 
and I am not saying how I would advise you, I am only calling your 
attention to the question the Senator asked you—— 

Mr. Fenton. I tried to make it clear that what has been presented 
to the committee this morning has been considered and approved by 
the board and—— 

Senator Kerr. The committee is aware of that. 

And is it your position now that since his question has not been 
submitted to the board, you do not care to answer it ? 

Mr. Fenton. That is right. 

Senator Kerr. Well, why don’t you say so? 

Mr. Fenwon. Thank you for saying it. 

There is just one point, Senator Muskie; if I may, I want to make 
it clear that these references to the monetary benefit that Canada has 
received over the years by reason of the use of this excess power by no 
means was intended to be used or presented by us as an offset as to 
any claim for damages that Canada might suffer by reason of 1,000 
cubic feet per second for 1-year diversion. I hope that impression was 
not left with you. 

Senator Muskie. That information is good to have in your back 
pocket when you come down to talking about damages, isn’t it? 

Mr. Yares. I do not think it is our contention at all, Senator, that 
this could even be thought of as an offset in the event of any kind of 
an action. 

Senator Muskie. Asa defense? 

Mr. Yates. No. I think Canada had a perfectly legal right to 
withdraw that water, and it was only —— 

Mr. Fenton. There is no question about that at all. 

Mr. Yates. There is no question about that. 

Senator Musxie. I did not raise that point in my question: You 
contend you have certain rights under the 1909 treaty, and suffered 
certain damages under the 1950 treaty. 

Mr. Yates. We do not make any contention we suffered damages. 
The only purpose of presenting those figures was to show the advan- 
tages that Canada received under the 1909 and 1950 treaties by way of 
extra water because of certain facts: (1) the decree of the Supreme 
Court of the United States in cutting back Chicago from 10,000 cubic 
feet of water per second to 1,500 over a period of 3 years; and, 
secondly, with respect to the 1950 treaty, Canada having constructed 
its powerplants before the United States firms constructed its power- 
plants, was in a position to take advantage of a greater use of the 
water and, therefore, was able to use, oh, almost twice as much water 
as it would be entitled to use if the United States plants were in exist- 
ence at the time. 

The point we make, in view of the fact Canada has received so 
wn benefits from the use of this additional amount of water, is that 
we think it does not come with good grace for Canada to protest the 
additional 1,000 cubic feet of water per second that we seek in this bill. 
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Senator Muskie. DoI conclude from what you say, then, you would 
be willing to put a clause in there which would save the riparian States 
harmless against any damage in excess of the negligible minimum 
which you think would result from the bill ? 

Mr. Yates. Well, Senator, I do not think that follows from my 
explanation. If that is a separate question 

enator Kerr. It does not—it is a separate question. Are you 
willing to answer it ? 

Mr. Yates. I am willing to answer it by saying that I do not know 
the legal consequences and, therefore, 1 cannot answer it without 
further study. 

Senator Kerr. He does not know the legal consequences, he merely 
asked you if you were willing to assume this? 

Mr. Yates. If I were the counsel for the sanitary district, I would 
not be willing to recommend that they should assume it, Senator. 

Senator Musxir. Nor would I. 

Mr. Yates. Then we agree. But the reason we have presented this 
clause, as was so ably explained by counsel, was the fact that Canada 
claimed certain damages under the 1950 and under the 1909 treaties. 
Insofar as Canada claims damages under those treaties, our sanitary 
district says, “We will reimburse you if you have a legal claim to those 
damages.” That was the reason for this clause. 

Senator Kerr. I did not understand you to say that—— 

Mr. Fenton. That is correct. 

Senator Kerr. I understood you would reimburse them if they 
could prove under those treaties you had damaged them. 

Mr. Fenton. Yes, they had suffered damage. 

Mr. Yares. Suffered damage and proved it in‘a court of competent 
jurisdiction. 

Senator Kerr. As far as I am concerned, I think the condition is 
perfectly reasonable. I agree with you, you are not liable under the 
1909 and 1950 treaties. I think you are perfectly fair in offering to 
say here, you are willing to have language in the bill if a court of 
competent jurisdiction finds you are, that this experiment results in a 
damage, you are willing to compensate for such damage. 

Mr. Fenton. That is right. 

Senator Kerr. The Senator from Maine, having an interest in the 
riparian States other than Michigan, of greater significance to him 
evidently than what Canada might have, was merely trying to ascer- 
tain if you were willing to make a similar assurance with reference 
to any possible damage that might result to the riparian States. 

Mr. Fenton. And I answered my question to that, Senator. 

Senator Muskie. May I supplement your comment, Mr. Chairman, 
with one other? I do not know yet what my position on this bill 
would be. It may be that I may be in a position where I may be re- 
quired to explain this damage clause, and so I am trying to find out 
what it means. 

Mr. Grietrk. All we ask for is a fair advantage, that is all. 

Senator Kerr. A fair advantage? I think that is a fair statement 
of position. I am sure there will not be a witness before this com- 
mittee but who would assure us all they ask for is a fair advantage. 

Weare glad to have you here. 


45010 O—59——10 
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For the record, we offer a statement by Congressman Edward J. 
Derwinski, a statement by Senator Joseph S. Clark, a statement by 
Senator Wiley, and other communications appropriate. 

(The statements referred to are as follows:) 


STATEMENT OF CONGRESSMAN Epwarp J. DERWINSKI 


Mr. Chairman, I wish to express my appreciation to you and to the committee 
members for permitting me to appear before you urging favorable consideration 
of H.R. 1, requiring a study to be conducted of the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway for naviga- 
tion and other purposes. 

From previous consideration and study, I am certain that the members of 
the committee are thoroughly familiar with the intent of this legislation and 
the controversy which, unfortunately, surrounds it. May I emphasize that the 
proposal this year asks for a 1-year diversion instead of a 3-year diversion of 
water. The Department of Health, Education, and Welfare has indicated that 
the 1-year diversionary period coupled with studies that would take place 
before and after diversion would be adequate and would fulfill the objectives 
of the legislation. 

The point I would like to emphasize is that the study. by the Corps of Engi- 
neers has concluded that temporary diversion of the additional 1,000 cubic feet 
per second would have only a minimum effect on lake levels and on Great Lakes 
navigation. The present legislation asks for only 12 months’ diversion. Any 
damage that might possibly accrue from this experiment would be so minute 
as to be completely insignificant. 

Mr. Chairman, may I emphasize the seriousness of this measure to the people 
in the great metropolitan area of Chicago. With the development of the St. 
Lawrence Seaway and the Cal-Sag Channel and the corresponding increase in 
development of population in the Chicago area, additional: water diversion is 
vitally necessary for the navigation and also for the sanitary conditions of our 
great metropolitan area. 

Certainly, we are all aware of the complex problems dealing with water puri- 
fication and waste disposal in a huge urban community, such as Metropolitan 
Chicago. The commercial advantages to proper flow of water through the 
Inland Waterway System are apparent, but, most important, from the human 
side, there is the necessity of protecting the health of millions of people in our 
Chicago metropolitan area. Certainly, proper waste disposal is essential. 

Mr. Chairman, the district I represent covers the extreme southside and 
south and southwestern suburban areas of Chicago. During recent years, 
there has been great damage to property values along the south shore of Lake 
Michigan as a result of the storms that have swept across Lake Michigan. This 
factor is also to be considered in favorable consideration of H.R. 1. 

May I also present for your consideration the unanimity of thinking in 
support of this measure that is evidenced by Chicago area State, county, city 
officials and Members of Congress in this legislation. The bipartisan support 
of this measure is evidence of the deep concern that responsible public officials 
have in this proposal. 

Mr. Chairman and members of the committee, surely the facts and the issues 
justify your favorable passage of H.R. 1. 


STATEMENT OF SENATOR JOSEPH S. CLARK 


This statement is submitted to urge the members of the Subcommittee on 
Flood Control of the Senate Committee on Public Works to disapprove the bill 
(H.R. 1) authorizing a 1-year diversion at Chicago of 1,000 cubic feet of Lake 
Michigan water per second out of the Great Lakes watershed into the Missis- 
sippi watershed in addition to the 2,500 cubic feet per second diversion now 
permitted under a 1930 order of the Supreme Court. 

A recent ruling of the Supreme Court constitutes a powerful consideration 
against H.R. 1 that did not exist when the House passed the bill on March 13, 
1959. On June 29 the Court appointed senior judge, Albert B. Maris, of the 
Court of Appeals for the Third Circuit, as special master to review the facts 
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on which the 1930 order authorizing the existing rate of diversion was founded 
and charged Judge Maris with the duty of making recommendations to the 
High Bench as to what would be a reasonable rate of diversion. 

The Supreme Court has full and continuing equitable jurisdiction over the 
diversion of Lake Michigan waters at Chicago, and it could grant the additional 
diversion provided for by this bill, if merited, or cut down on existing rates of 
diversion, as requested by the other Great Lakes States (including the Com- 
monwealth of Pennsylvania, adversely affected by the diversion, if that re 
quest is justified. The Court has been willing to authorize temporary in- 
creases in the amount of diversion at Chicago in the past. It did so as recently 
as 1956. It would undoubtedly do so again if sufficient cause were shown to 
exist. The unchallenged competence of the Court and its special master, a 
judge of the highest integrity and ability, to deal equitably with this matter 
removes any need for congressional action at this time. 

Other reasons against legislation permitting increased diversion have been 
presented to the committee when it considered like bills in the past. Those 
reasons are equally applicable to the pending bill even though it provides some- 
what differently regarding the duration of the proposed increased diversion 
and type of studies to be undertaken than former bills. They can be sum- 
marized briefly as follows: 

First, the increased diversion will inevitably lower the level of all of the 
Great Lakes except Lake Superior. Even though this lowering would measure 
less than an inch on Pennsylvania’s shore on Lake Erie, it would result in 
appreciable damage to the shipping interest of the Commonwealth which gages 
ship bottom clearance at the Great Lakes locks, sills, and piers in fractions 
of inches. The folly of permitting this diversion at a time when we are spend- 
ing vast sums to deepen interlake connecting channels and pier facilities is 
fully exposed in a letter I have received from Mayor Arthur J. Gardner of 
Erie, which is submitted with this statement with the request that it be made 
part of the committee’s record of proceedings on the bill. Further damage to 
the Commonwealth, which is entitled with Ohio to a set percentage of the 
power output at Niagara, would result from the decreased flow at hydroelectric 
facilities there. 

Second, there is no sound reason why the Congress of the United States should 
permit one city to take advantage of its unique geographic position on the edge 
of two great watersheds, to process its sewage more cheaply by diverting waters 
of one watershed from their natural course and into the other to the detriment 
of all other Great Lakes municipalities on the same and all lower levels of the 
former watershed. The attempt to justify this bill in terms of the need for 
further studies of the effects of increased diversion, as set forth in section 2 
of the bill, is pure “window dressing.” In the 59 years in which this diversion 
has been flowing continuously, but at different rates of flow, its effects have 
been studied exhaustively from all conceivable aspects, and no evidence has 
been introduced to indicate that further studies are needed. 

Third, the sanctioning of this increased diversion in spite of Canadian ob- 
jections, although Canadian downstream power and shipping interests would 
be adversely affected, would set an extremely bad precedent in international 
law, which would unquestionably be used against us in the sensitive and far- 
reaching negotiations now under way between our Government and Canada 
concerning the future development of the Columbia River Basin. 

For the foregoing reasons I respectfully urge the members of the committee 
to vote against H.R. 1. 


STATEMENT oF Mayor ArTHUR J. GARDNER, OF ERIE, Pa. 


The city of Erie, Pennsylvania’s only lake port and outlet to the St. Lawrence 
Seaway for world waterborne commerce, is unequivocally opposed to increased 
diversion of Great Lakes waters as requested by the city of Chicago. 

The city of Erie and the Commonwealth have just completed dredging projects 
at the cost of more than a half-million dollars to provide adequate water for 
deep-draft ships at city-owned piers. Army engineers have recommended a 
nearly $2 million project for further dredging in Erie harbor to accomplish the 
same results. 

Private interests in Erie harbor have spent, and are spending yearly, thou- 
sands of dollars for dredging at their facilities, the use of which could be 
hampered by lowering of the lake level through increased diversion. 
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Diversion of water beyond the present rate allowed Chicago, and it is con- 
ceivable other areas might logically make requests for diversions until the total 
would become extremely high, could ultimately have a serious effect on water 
depths in Erie harbor, as well as affecting ship movements through connecting 
channels between the Great Lakes. 

The lake depth is below the normal level right at the present time, and private 
interests are already encountering difficulty in keeping the channels open to 
port traffic. Any perceptible lessening of water available to shipping, even a 
slight fraction of an inch, can present a serious problem in some instances. 

It does not make sense that millions of dollars should be spent by govern- 
mental agencies (taxpayers’»money) in dredging projects on one hand, if on the 
other, Congress would permit one or more municipalities to divert lake water 
from the dredged areas and create still further expensive projects. 

The city of Erie assisted the Attorney General’s Office of. the Commonwealth 
of Pennsylvania in preparing material for its joint action with five other Great 
Lakes States, which has resulted in the U.S. Supreme Court appointment of a 
special master to consider the request from Chicago. 

Therefore, the city of Erie does most emphatically reject the suggestion for 
increased diversion of water for Chicago, and respectfully requests the Senate 
Public Works Committee to refuse the application now pending for such 
increased diversion. 

MICHIGAN UNITED CONSERVATION CLUBS, 


Lansing, Mich., July 7, 1959. 
Hon. DENNIS CHAVEZ, 


U.S. Senator, 
Chairman, Committee on Public Works, 
Washington, D.C. 


Dear SENATOR CHAVEZ: The following resolution was presented and approved 
at the recent annual meeting of Michigan United Conservation Clubs at their 
Convention at Manistee, Mich. : 

“Whereas an attempt to get additional water from Lake Michigan in order 
to flush sewage westward has been made by the City of Chicago; and 

“Whereas House bill 1, recently passed by the U.S. House of Representatives, 
authorizes the State of Illinois and the Metropolitan District of Greater Chicago, 
under the Secretary of the Army (Corps of Engineers) to withdraw this water 
for the Illinois Waterway at a rate of 2,500 feet per second (the present rate of 
diversion is 1,500 cubic feet per second ; and 

“Whereas the granting of additional water to flush its pollution elsewhere 
is not believed to be a practical and realistic step toward solving the problem ; 
and 

“Whereas popular belief decrees that the granting to Chicago of further diver- 
sionary privileges with Lake Michigan waters may open the door to the pos- 
sibility of diverting Great Lakes waters into the arid Southwest, and 

“Whereas there is further belief that such diversion would have a definite 
reaction on inland waters of the State of Michigan, thereby having a detrimental 
effect on our fish and wildlife programs: Therefore be it 

“Resolwwed, That the Michigan United Conservation Clubs, at annual conven- 
tion in Manistee, on this 20th day of June, do hereby go on record as to being 
in complete opposition to any such diversion as applied to House bill 1; and 
be it further 

“Resolwed, That copies of this resolution be forwarded to Michigan Senators 
Hart and McNamara, as well as Senator Dennis Chavez, chairman of the Com- 
mittee on Public Works, to which H.R. 1 has been referred.” 

Sincerely yours, 


JAMES L. RouMAN, Evecutive Director. 


Brown County Boarp oF HArBor COMMISSIONERS, 
OFFICE OF Port DIRECTOR, 


Green Bay, Wis., July 8, 1959. 
Hon. Rosert S. Kerr, 


Chairman, Subcommittee of the Committee on Public Works, 
Room 412, Senate Office Building, Washington, D.C. 

Dear SENATOR Kerr: It is my understanding that a hearing on H.R. 1, and 
similar bills relating to additional diversion of water from Lake Michigan, is 
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scheduled for July 13, 1959, before the subcommittee of the Committee on 
Public Works, U.S. Senate, Washington, D.C. 

But that I shall be elsewhere occupied on the date fixed for this hearing, 
I would make a personal appearance to again emphasize the opposition of the 
Brown County Board of Harbor Commissioners to any additional diversion of 
water from Lake Michigan through the Chicago Drainage Canal to the Illinois 
Waterway, even on an allegedly temporary basis. As to the temporary nature 
of the diversion for test purposes, this commission has serious misgivings. 

Otherwise the objections of the Brown County Board of Harbor Commission- 
ers to this proposed additional water diversion are those expressed in my letter 
of May 6, 1958, and which was published, with other communications, in the 
report of hearings of the 85th Congress, 2d session, on H.R. 2, and S. 1123. A 
copy of that letter is enclosed for your convenient reference. 

It will be greatly appreciated if this notice of opposition is made a matter 
of record at the hearing of July 13, 1959, and I shall also be grateful for a copy 
of the report when it is published. 

Respectfully yours, 
JOHN F. SAINSBURY, 
Brown County Port Director. 


May 6, 1958. 
Hon. Rosert S. KErr, 
Chairman, Subcommittee on Rivers and Harbors, 
Senate Committee on Public Works, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR Kerr: Writing for the Brown County Board of Harbor Com- 
missioners, Green Bay, Wis., I wish to express for that organization the strongest 
possible opposition to H.R. 2, Chicago water diversion bill, recently passed by 
the House of Representatives, and soon to be considered by the United States 
Senate. 

Lowering of the water level of Lake Michigan, which any additional diversion 
at Chicago will naturally bring about, will impair the utility of Lake Michigan 
harbors and will hinder and obstruct lake navigation. It will further reduce 
the already inadequate depths in the conne¢ting channels between the lakes, 
and will similarly and very seriously affect the navigability of such waterways 
as the Sturgeon Bay-Lake Michigan Ship Canal, now a most important factor 
in connection with the waterborne commerce of Green Bay Harbor. Likewise, 
it will result in great harm to harbor entrance channels, presently insufficient 
in depth to accommodate available maximum capacity shipping. 

Where electric current rates are fixed in relation to the cost of steam coal 
on the docks, as is the case at Green Bay, it will cause an increase in light and 
power rates because of the necessity for lighter loading of bulk carriers of coal. 
Here, it will aggravate a disturbing economic situation which comes about by 
fluctuations in entrance channel depths and consequent loss of 2,000 tons poten- 
tial on each coal carrier reaching the Wisconsin Public Service Corporation 
dock. 

Damage to docks and wharves because of lower water levels exposing pre- 
viously submerged wooden supporting members to the destructive effects of 
damp rot will be tremendous. Other and equally alarming and expensive 
depredations, too numerous to mention, will certainly follow any further diver- 
sion of water at Chicago and resultant lowering of the level of Lake Michigan. 

In directing to your attention our opposition to H.R. 2, and explaining our 
reasons therefor, I would ask that this objection on the part of the Brown 
County Board of Harbor Commissioners, Green Bay, Wis., be made a matter of 
record in the hearings. 

If consistent with Senate procedure, I would much appreciate a copy of the 
formal notice of hearings on the bill. 

Respectfully yours, 
JOHN F. SAInssBury, 
Brown County Port Director. 


STATEMENT BY Hon. ALEXANDER WILEY 


Gentlemen of the committee, I am informed that on July 13, H.R. 1 and 
8. 308, relating to diversion of water at Chicago, will be considered by the Public 
Works Committee. 
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Unfortunately, I shall be unable to attend the opening day of the hearing 
because of a previous commitment in the State of Wisconsin. 

As you know, these bills propose to authorize withdrawal of an additional 
1,000 cubic feet of water per second from Lake Michigan. 

The proposed legislation: raises serious questions of domestic, international, 
and legal concern, which I believe deserve your attention. 


DomMEsTIC ISSUES 


(1) These bills propose to divert water from one watershed to another—an 
action which would appear unwarranted and inequitable unless it is done by 
mutual agreement of all States concerned. 

The Chicago district has diverted 3 rivers which used to flow into Lake 
Michigan. Besides that, it takes 3,200 additional cubic feet per second. Now, 
the district wants to take an additional 1,000 cubic feet. Ten years ago, the 
plant in Chicago operated efficiently. Since that time the district has loaded 
it with additional sewage and taken in additional territory so that the plant does 
not operate efficiently now. 

(2) The proposed diversion would divert additional water from a body of 
water common to many States. If carried out, it threatens to damage rights 
of abutting property owners, port and harbor developments around the Great 
Lakes, traffic through the St. Lawrence Seaway, $500 million dollar power project 
on the seaway, other navigational interests around the Great Lakes. 

(3) The additional diversion, which the Federal Government is asked to 
authorize, is not needed for navigational purposes, or for purposes of commerce— 
which purposes are the only constitutional basis for the Federal authority over 
streams and water. It is questionable, therefore, whether the Congress has 
authority to direct diversion for purposes completely removed from navigation 
and commerce. 

(4) The underlying purpose of the increased diversion is to help the city of 
Chicago resolve its sanitation problems. 

Chicago created this situation and, as the Supreme Court said in 1929, it is 
for them to remedy it. How can it be remedied? By improving its plant and 
doing what Milwaukee does—purify its sewage and return it to the Lake 95 
pereent pure. Chicago doesn’t return any of the water taken. In this con- 
nection, we must remember that Illinois occupies only 50 miles of the lake 
front, while 3 other States occupy a total of 500 miles. We must remember 
also that these other 3 States account for about two-thirds of the population 
living around the lake and the future needs of these other States must be taken 
into account before further diversion is permitted of the water of Lake Michigan. 

(5) The bill would set a “dangerous precedent” upon which our Canadian 
neighbors could base their decision to divert water flowing into the United 
States, particularly the Columbia and Kootenay Rivers in the Great Northwest, 
thus jeopardizing power and other interests in this country. 


INTERNATIONAL ISSUES AT STAKE 


The diversion of water from Lake Michigan is of deep concern to our Canadian 
neighbors. 

Recently, the Canadian Government stated unequivocal opposition to the pro- 
posed water diversion legislation. (See Canadian note and comments from 
Canadian House of Commons annexed.) 

The Canadian Government stated that such diversion would not only jeop- 
ardize its shipping, commercial, port development, and other interests around 
the Great Lakes, but would also violate in letter and spirit the provisions of 
several agreements and notes exchanged between the United States and Canada. 

Furthermore, the Boundary Waters Treaty of 1909 between the United States 
and Canada provided that no further diversion of boundary waters be under- 
taken without the approval of the International Joint Commission then estab- 
lished. And, although Lake Michigan was exempted from the boundary waters 
definition, Article II of the treaty provides that “any interference with or diver- 
sion from their natural channel of (nonboundary) waters on either side of 
the boundary * * * shall entitle the injured parties * * * to * * * legal 
remedies.” 


The development of the St. Lawrence Seaway and the exchange of notes be- 
tween the two countries has resulted in the understanding that no unilateral 


action, which would result in materially affecting the operation of the seaway, 
would be undertaken. 
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PENDING ACTION BY SUPREME COURT 


Currently, the Supreme Court is considering the matter of water diversion 
at Chicago. The Court has appointed United States senior circuit court judge, 
the Honorable Albert B. Maris, as special master to consider the diversion 
cases relating to Chicago. 

Congressional action, I believe, should be held in abeyance until the Court 
has had an opportunity to consider the case and issue its findings. 

For your use, I am enclosing exhibits relating to the appointment by the 
Supreme Court of a special master to consider the case and the statement re- 
flecting the position of the Canadian Government on this proposed legislation. 


SUPREME COURT OF THE UNITED STATES 


Wisconsin et al. v. Illinois et al., No. 2, original; Michigan v. Illinois et al., No. 3, 
original; New York v. Illinois et al., No. 4, original; Illinois v. Michigan et al., 
No. 15, original 

[June 29, 1959] 


Per curiam. 

The motion of Chicago Association of Commerce and Industry for leave to 
file brief in Nos. 2, Original, 3, Original and 4, Original, as amicus curiae, is 
granted. The amended application of complainants for a reopening of the de- 
cree of April 21, 1930, in Nos. 2, Original, 3, Original, and 4, Original, is granted. 

The motion for leave to file a bill of complaint in No. 15, Original, is granted. 

It is ordered that Hon. Albert B. Maris, United States Senior Circuit 
Judge, be, and he is hereby, appointed special master in each of these causes, with 
authority to summon witnesses, issue subpenas, and take such evidence as may 
be introduced and such as he may deem it necessary to call for. The master is 
directed to hold hearings with all convenient speed, and to submit such reports 
as he may deem necessary. 

The master shall be allowed his actual expenses. The allowances to him, 
the compensation paid to his technical, stenographic and clerical assistants, 
the cost of printing his report, and all other proper expenses, shall be charged 
against and be borne by the parties in such proportion as the Court hereafter 
may direct. 

{House of Commons, Thursday, Apr. 16, 1959] 


WATER RESOURCES 
CHICAGO DIVERSION—STATEMENT ON CANADIAN ATTITUDE TO U.S. LEGISLATION 


Right Hon. J. G. DIEFENBAKER (Prime Minister): Mr. Speaker, on April 8 
the hon. member for Rosedale asked : 

“Would the Prime Minister tell us the attitude of the Canadian government 
toward the legislation recently passed in the United States House of Representa- 
tives in regard to the diversion of water from the great lakes at Chicago?” 

I replied, after dealing with one or two matters of history, and said: 

“We are paying the closest attention to this matter, at the same time not wishing 
to do anything that would in any way cause a situation to arise which might 
not be beneficial.” 

I now wish to bring the house up to date on this subject. When I last spoke 
on April 8 I stated what the fact was, that the government was giving careful 
consideration, and since then has given further consideration to the most effective 
manner of making known Canada’s opposition to the bill which, as I said a moment 
ago, has passed the House of Representatives and is now before the Senate com- 
mittee on public works. A note registering the reasons for Canada’s objections 
was delivered on April 9, and with the leave of the house I ask permission to table 
it so that it might possibly appear in Votes and Proceedings. I am not going to 
read the entire note, but just two particular paragraphs thereof to indicate the 
general tenor and attitude of the government in this regard. In the third para- 
graph the following appears: 

“Every diversion of water from the great lakes watershed at Chicago inevitably 
decreases the volume of water remaining in the basin for all purposes. The 
government of Canada is opposed to any action which will have the effect of 
reducing the volume of water in the great lakes basin. Careful inquiry has 
failed to reveal any sources of water in Canada which could be added to the 
present supplies of the basin to compensate for further withdrawals in the U.S.A. 
The government of Canada considers that many agreements and understandings 
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between the U.S.A. and Canada would be broken if nnilateral action were taken 
to divert additional water from the great lakes watershed at Chicago and directs 
attention to provision of two treaties in particular.” 

The first is the boundary waters treaty of 1909 and the second is the Niagara 
treaty of 1950. 

The general summation of the attitude of the government in this regard is 
contained in the last two pertinent paragraphs: 

“Because of the importance attached by the U.S.A. and Canada to the honour- 
ing of international undertakings in letter and in spirit, the government of 
Canada views with serious concern any possible impairment of agreements and 
undertakings relating to the great lakes basin. Furthermore, the alarms created 
by repeated proposals for diversion which inevitably disturb the people and 
industry of Canada are a source of profound irritation to the relations between 
our two countries which we can ill afford. 

“T am instructed, therefore, to express the hope of the government of Canada 
that the U.S.A. will view this matter with equal concern and will be able to give 
satisfactory assurances that unilateral action will not be taken which would 
imperil the present regime of the waters in the great lakes basin and the status 
of the agreements and understandings to which I have referred.” — 

Mr. SpeaKer. Would the Prime Minister perhaps modify his request so the 
letter will be printed as an appendix to Hansard? 

Mr. DIEFENBAKER. Yes. 

Mr. SPEAKER. Is the house agreeable to having this document printed as an 
appendix to Hansard today? 

SoMe Hon. MEMBERS. Agreed. 

[For text of document referred to above, see appendiz.] 

Hon. L. B. Pearson (Leader of the Opposition) : Mr. Speaker, perhaps I could 
say a word with regard to this extremely important matter. I think the house 
will have learned with satisfaction that. a note in the terms which the Prime 
Minister just read has been, I think on April 9, presented to the United States 
government. It will be recalled that a note in not very strong terms was pre- 
sented by the Canadian government last year expressing our concern. This note 
of April 9 seems to be a much stronger one, and I think that is all to the good. 

I believe I am right when I say that this note, however, presented on April 
9, has been presented at a time when it is too late to influence congress which 
has, if I am not misinformed, already taken action in this matter. Therefore, 
Mr. Speaker, it now remains for the President of the United States to protect 
Canada’s rights in this matter by vetoing action which may have been taken by 
congress. Perhaps if this note had been presented earlier before congressional 
consideration had been given, it might not have been necessary to rely entirely 
on the President of the United States to protect our interests in this matter. 

However, the note has been presented and I hope it will have the effect it 
should have in preventing the United States from taking action which would 
be a breach of treaty arrangements between the two countries. 

Mr. H. W. Herrince (Kootenay West). Mr. Speaker, on behalf of this group 
I want to say that. we are extremely pleased to hear the statement of the Prime 
Minister with respect to this latest note. We are also pleased to note that it is in 
stronger terms than any previous note. We support the government in any 
effort it may take to protect Canadian interests. We in this group hope that 
the congress of the United States will pay attention to this day’s proceedings 
and note from the proceedings that parliament in this respect is unanimous. 


APPENDIX 
CHICAGO DIVERSION—CANADIAN NOTE TO UNITED STATES 
(No. 184) 


Srz: I have the honour on. instructions from my government to refer to pro- 
posals for legislation in the United States of America concerning an increase in 
the diversion of water from lake Michigan through the. Chicago drainage canal. 
It is noted that one proposal, to this effect has been approved by the House of 
Representatives and will shortly be considered by the Senate. During a period 
of many years there have been numerous.occasions on which the government of 
Canada has made representations to the government of the U.S.A. with respect 
to proposals concerning the- diversion of water from lake Michigan out. of the 
great lakes watershed at Chicago. 
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Many of these representations have been directed toward particular proposals 
then under discussion by U.S.A. authorities. Because of the importance of the 
question, the government of Canada believes it timely to re-examine the con- 
siderations which it regards as most important concerning any proposals for ad- 
ditional diversion of water from the great lakes watershed. Accordingly, in 
order that there may be no misunderstanding as to the views of the government 
of Canada, I have been instructed to bring the following considerations to your 
attention. 

Every diversion of water from the great lakes watershed at Chicago in- 
evitably decreases the volume of water remaining in the basin for all purposes. 
The government of Canada is opposed to any action which will have the effett 
of reducing the volume of water in the great lakes basin. Careful inquiry has 
failed to reveal any sources of water in Canada which could be added to the 
present supplies of the basin to compensate for further withdrawals in the 
U.S.A. The government of Canada considers that many agreements and under- 
standings between the U.S.A. and Canada would be broken if unilateral action 
were taken to divert additional water from the great lakes watershed at Chicago 
and directs attention to provisions of two treaties in particular. 

(a) The boundary waters treaty, 1909: The applicability of either art. II, 
para. 2 or art. III of this treaty depends upon the interpretation of physical 
facts. 

If lake Michigan physically flows into the boundary water lake Huron, art. II 
preserves to Canada the right to object to such a diversion which would be pro- 
ductive of material injury to the navigation interests in Canadian waters. 

If, as has been asserted by eminent U.S.A. jurists, art. III of the treaty applies, 
no further diversion shall be made except with the approval of the international 
joint commission. 

(b) Niagara treaty, 1950: This treaty allocates water for scenic and power 
purposes. The amount of water which shall be available for these purposes is 
the total outflow from lake Erie. The specific inclusion of certain added waters 
in art. III of the treaty emphasizes the underlying assumption that existing sup- 
plies will continue unabated. In addition to these treaty provisions, there is a 
further agreement of far-reaching importance. Power development in the 
provinces of Ontario and Quebec is predicated upon agreed criteria for regula- 
tion of the flows of the St. Lawrence river. The order of approval of the 
international joint commission of October 29, 1952 as supplemented on July 2, 
1956, and accepted by both our governments, forms the basis for the construction 
and operation of the hydroelectric power installations in the international sec- 
tion of the St. Lawrence river. Criterion (a) of this order of approval assumes 
a continuous diversion out of the great lakes basin limited to the present 3,100 
cubic fee per second at Chicago. 

Navigation and commercial interests depend upon the maintenance of the 
basis upon which channel enlargements have been designed in order that vessels 
of deep draught may proceed with full load to and from the ports of the upper 
great lakes. In this connection I would refer to the following matters: 

(a) The construction of the St. Lawrence seaway. Legislation in the two 
countries and the several exchanges of notes concerning the construction and 
operation of the seaway now just completed are based on the assumption and 
understanding that there will not be unilateral action repugnant to the purposes 
of the legislation. Withdrawal of water from the great lakes basin would 
materially affect the operation of the St. Lawrence seaway; 

(b) Dredging. By agreement contained in the various exchanges of notes 
between the two countries, profiles have been prepared for the excavation which 
has taken place or is about to take place in the International Rapids section 
of the river, in the Amherstburg channel and in the St. Clair river. These 
agreements are based on the implied understanding that material changes 
would not be made in the volume of water available for navigation; 

(c) New channel. In an exchange of notes dated February 28, 1959, it has 
been agreed that a new channel should be constructed to eliminate the so-called 
southeast bend of the St. Clair river. The agreement by the government of 
Canada to this proposal was based on the understanding that there would be 
no artificial interference with the present supplies of water. 

Because of the importance attached by the U.S.A. and Canada to the honouring 
of international undertakings in letter and in spirit, the government of Canada 
views with serious concern any possible impairment of agreements and under- 
takings relating to the great lakes basin. Furthermore, the alarms created 
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by repeated proposals for diversion which inevitably disturb the people and in- 
dustry of Canada are a source of profound irritation to the relations between our 
two countries which we can ill afford. ,’ 

I am instructed, therefore, to express the hope of the government of Canada 
that the U.S.A. will view this matter with equal concern and will be able to give 
satisfactory assurances that unilateral action will not be taken which would im- 
peril the present regime of the waters in the great lakes basin and the status 
of the agreements and understandings to which I have referred. 

Please accept, sir, the renewed assurances of my highest consideration. 

A. D. P. HEENEY. 

The CANADIAN EMBASSY, 

Washington, D.C. 

April 9, 1959. 


WATER RESOURCES 


CHICAGO DIVERSION—MEETING BETWEEN PRIME MINISTER AND MEMBERS OF U.S. 
CONGRESS 

On the orders of the day: 

Hon. Lionet CHEvRIER (LAURIER) : May I direct a question to the Prime Min- 
ister. Will the Prime Minister be good enough to tell the house whether he re- 
eeived Senator Paul Douglas of Illinois this morning in order to discuss with him 
the question of the diversion of water from the great lakes basin into the Chicago 
drainage canal; and would the Prime Minister say, if he met the senator, what 
was the result of the interview? 

Right Hon. J. G. DrerenBpaKerR (Prime Minister) : The hon. member for Essex 
West also intended to ask this question. Some few days ago the United States 
ambassador suggested that it might be possible for me to meet with United 
States Senator Douglas and Congressman Yates, one a member of the Senate 
from Illinois and the other a member of the House of Representatives, from the 
same state. They were here this morning and I met with them, though they were 
not here in any sense as an official delegation, because the suggestion had been 
made that the meeting might provide an opportunity for them to place before 
the government’ the views which they hold respecting the bill which would 
provide for an additional diversion of water from lake Michigan at Chicago. 

I listened to the expression of their views and we had a very interesting talk 
together, but I may say without any equivocation that I was unable to offer them 
any hope that as a result of the expression of their views the known opposition 
of the government of Canada to the bill would in any way be diminished. 

That is clear enough, I think, to make it understandable to all that while I was 
very happy to meet with these gentlemen, their views did not alter the views 
expressed in the message to the acting secretary of state of the United States, 
sent by this government on April 9. 


STATEMENT OF CONGRESSMAN RoseErtT P. GRIFFIN, OF MICHIGAN 


Mr. Chairman, the pending measures, H.R. 1 and S. 308, should not be approved 
and reported to the Senate because such action could not only seriously deter 
our economic growth but also create international tensions between the United 
States and the Dominion of Canada. 

Additional diversion of water from Lake Michigan by the city of Chicago would 
lower the level of all the Great Lakes and thus add substantially to the heavy 
expenditures already made to deepen barbors and seaway channels. 

Reliable estimates by shippers indicate that lowering the water level in the 
Great Lakes by as much as 1 inch would mean a loss of approximately 1.5 
million tons of shipping. Increased transportation costs can be expected to result 
in higher consumer prices, Present draft clearance loadings of the Great Lakes 
now are being posted to within 1 inch. 

Additional diversion of 1,000 cubie feet of water per second, as called for in 
the present bill, in addition to the 1,500 cubic feet now being diverted, would 
amount to a total flow of more than 1 million gallons of water each minute from 
the Great Lakes into the Illinois Waterway. 

This, of course, is in addition to the tremendous domestic pumpage of the 
Chicago sanitary area and the diversion of three rivers which formerly flowed 
into Lake Michigan. 
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Such additional diversion would cost Great Lakes communities and the hydro- 
electric plants which use lakes water for the generation of power untold millions 
of doHars in damage, far more than would be saved Chicago area taxpayers by 
their refusal to install necessary additional sewage disposal facilities. 

I point this out, Mr. Chairman, because I think it is obvious to everyone 
here that sewage disposal is the real purpose behind this legislation. 

The United States Supreme Court has decreed that the diversion of lake 
water for sanitary purposes does not fall within the jurisdiction of Congress. 
This, very obviously, is the reason for the subterfuge resorted to by framers of 
these proposals. 

The measure now before us would require a study to be conducted of the 
effect of increasing the diversion of water from Lake Michigan into the Dlinois 
Waterway for navigation, and for other purposes. 

In other words, Mr. Chairman, seeking the diversion for navigational pur- 
poses places the matter within the jurisdiction of this body and skirts the limi- 
tations laid down by the Supreme Court. 

May I call to the attention of the members of this committee, however, that 
spokesmen for the Army Corps of Engineers have stated on many occasions 
that no additional diversion is needed for either the Illinois Waterway or the 
Mississippi River, and that an authorized water retaining facility at Alton, 
Ill, will more than meet future navigational requirements on these two bodies 
of water. 

The legislation presently before this committee comes from the State whose 
lakefront is only 57 miles. Representatives of the Chicago area are asking 
Canada, which has 3,772 miles of lakes shoreline, and other lake States, whose 
frontage is 2,278 miles, to make a vast and inequitable sacrifice. 

The seriousness of this proposed diversion is borne out by the fact that similar 
measures have been opposed most vigorously by representatives both in this 
body and that on the other side of the Capitol from my own State of Michigan, 
Wisconsin, Ohio, Pennsylvania, New York, and Minnesota, as well as by spokes- 
men for the Dominion of Canada and organizations of operators and users of 
Great Lakes shipping. 

Beyond these considerations, however, may I emphasize the effect approval 
of this legislation would have upon our relations with Canada. We are at a 
time in history when our relationship with other governments is extremely 
important. 

Canada’s opposition to this legislation was made clear recently in its message 
to our State Department. May I quote the second paragraph : 

“While recognizing that the use of Lake Michigan water is a matter within 
the jurisdiction of the United States of America, it is the considered opinion of 
the Canadian Government that any authorization for an additional diversion 
would be incompatible with the arrangements for the St. Lawrence Seaway and 
power development, and with the Niagara Treaty of 1950, and would be preju- 
dicial to navigation and power development which these mutual arrangements 
were designed to improve and facilitate.” 

The so-called test proposed in the legislation is but an awkward attempt by 
the people of the Chicago area to avoid their own municipal responsibility at 
the expense of hundreds of communities and the Nation as a whole. 

The proposal makes no mention whatsoever of its real purpose: To pump 
more water into the Chicago sewage system in order to dilute the effluent it 
discharges into the Illinois Waterway and the Mississippi River. 

Those who have introduced similar legislation during the past are fully 
aware of the U.S. Supreme Court position that the Congress lacks authority to 
order diversion for purely sanitary purposes. 

There has been much criticism of the Supreme Court for allegedly usurping 
the powers of Congress. Whether or not these charges are founded in fact, 
it ill behooves either Chamber to usurp the powers of the Supreme Court through 
legislation based upon subterfuge. 

My purpose in opposing H.R. 1 is based upon the interest of residents in the 
11 counties I represent, 7 of which border on Lake Michigan, and the welfare 
of all other States which must depend upon the Great Lakes for their commerce 
and economy. 

In conclusion, Mr. Chairman, I should like to make these three points : 

1. The ostensible navigational need for authorization as called for in the bill, 


has been contradicted by the Army Corps of Engineers, the most competent 
authority on the subject. 
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2. Chicago is the only major community on the Great Lakes which uses lake 
water for domestic pumpage but does not purify and return it. 

8. The hundreds of other communities which depend upon the Great Lakes 
for commerce, hydroelectric power, and recreation and which shoulder their 
own civic responsibilities, should not be penalized for the benefit of one com- 
munity which does not. 


STATEMENT OF CONGRESSMAN GERALD T. FLYNN OF WISCONSIN 


Mr. Chairman, I appear today in opposition to bill H.R. 1, which was recently 
passed in the House and is presently before your committee. This bill is a re- 
quest by the city of Chicago to be permitted to withdraw an additional 1,000 cubic 
feet of water per second from Lake Michigan into their sanitary canal. The city 
of Chicago already diverts 1,500 cubic feet of water for human consumption 
and 1,800 cubic feet for canal purposes, or a total of 3.300 cubic feet of water per 
second. This added 1,000 cubic feet of water per second is, however, a foot in 
the door and it is the forerunner of larger requests in the future. The present 
water was authorized by the Supreme Court which has kept superintending 
control in order to see to it that Chicago does not divert such a large amount 
of water, so as to cause injury to the lake or to areas abutting on Lake Michigan. 
The Supreme Court has been exceedingly fair to Chicago in granting the huge 
amount of 3,300 cubic feet of water per second, and the city, which has been 
unable to get everything it wants, is now appealing from the Supreme Court 
ruling to Congress. This is a dangerous precedent. We all have faith and con- 
fidence in the courts, and to permit Chicago, which has already been generously 
treated, to overrule the Supreme Court via congressional action, is a wrong and 
dangerous precedent, and one which should not be engaged in. 

A great smokescreen has been thrown up as to whether this water will or will 
not do damage to the rest of the Lake and to its port facilities; proponents claim 
that no damage will be caused by the withdrawal of this added 1,000 cubic feet 
of water per second. Let us look at the record and we shall see clearly that 
the amount of water which they are presently drawing has caused major harm 
to property abutting on the shores of the Lake. My hometown of Racine, 
Wis., is about 60 miles north of Chicago and I also represent Kenosha, Wis., 
about 50 miles north of Chicago; both cities are port cities. Only last week 
Kenosha was made an official port of entry in an announcement made by Mr. 
Bernard Gettelman, collector of customs for that area, and dated July 7, 1959. 
This is the first new port of entry created on the Great Lakes since the opening 
of the St. Lawrence Seaway, and the order was signed by Secretary of the 
Treasury, Robert B. Anderson. This means that vessels in foreign trade can 
enter and clear the Kenosha Harbor without prior permission from the collector, 
and in the current year Kenosha will have approximately 100 foreign ships 
both load and unload at the Kenosha Harbor. This is a natural harbor, but it 
cannot be used if there is an inadequate water level, and the same is true of 
the harbor at the city of Racine, Wis. From the water which has already been 
diverted we can see that the level of these harbors has already been lowered, not 
a few inches, but many feet;.the pilings in the harbor inlet in Racine which 
have been exposed due to the lowering of the water level have twice had to be 
hammered further into the ground in order to prevent the top portion of these 
pilings from rotting away. One inch in depth in the middle of Lake Michigan 
means considerably more than that when translated into harbor inlet and 
river depth; this one inch in the middle of the Lake can mean that a harbor is 
ruined because the drop in water level in the harbor may be several feet. In 
Kenosha boat ramps were built a few-years ago to moor pleasure craft in the 
harbor inlet. These ramps now stand high and dry on the bank while the water 
level has receded to a point 12 or 14 feet below the original level, and the ramps 
are resultantly useless. Unless we can maintain the water level in the harbor 
inlet this beautiful, natural harbor, and port of entry at Kenosha, Wis., which is 
already the receiving port for the automobile industry in the Midwest, will 
become totally useless. 

Now it is not a question of what 1,000 cubic feet of water per second would 
do—it is a question of what 3,300 cubic feet of water per second has already 
done, and what 4,300 cubic feet of water per second would do—if this bill is 
passed. I know that most arguments have already been presented to the chair- 
man and the members of this committee, but let me tell you from 48 years of 
living in these two port cities that the lowering of the water level in Lake 
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Michigan is a serious matter. This is so not only because of the damage 
caused to the lake, but more particularly because of the damage in two other 
categories. 

First, damage brought about by the receding water line by a depth of many, 
many feet in the receding harbor inlets. 

Second, the resultant tendency of virtually draining dry the rivers that fllow 
into the lake; The Root River where I swam as a boy in 10 feet or so of water 
has now virtually dried up in the summertime so that I can walk across the 
river bed in many places, and its chief cause is the lowering of the water level 
that has already been accomplished. Just imagine what will happen when 
another 1,000 cubic feet of water per second is diverted. 

Mr. Chairman, Wisconsin, and especially the First District of Wisconsin, 
would like to get along with Chicago. We are friendly neighbors and my people 
go there to shop and for amusement, entertainment and vacations, looking upon 
Chicago as their “big city” and the cosmopolitan metropolis of the Midwest. 
We are happy to live adjacent to this great industrial giant but we feel that it 
can fill its water needs by other means at a comparatively slight per capita 
expense to its citizens. It is not fair for Chicago to attempt to save their 
money at the price of ruining Lake Michigan for all of the other port cities; 
or for Chicago to ruin the hinterlands where rivers have flowed for generations 
through the beautiful Wisconsin countryside and into Lake Michigan. It is 
not fair that these same rivers should be caused to dry up—to become breeders 
of filth and disease for lack of water. We feel that Chicago should not request 
water for its use at our expense, and I have not even mentioned the effect this 
might have upon our neighbors in Canada, or many of the arguments set forth 
by others who have appeared before you. I do, however, plead with this com- 
mittee to be fair to Chicago and to be fair to her neighbors, and to disapprove 
this bill (H.R. 1) in committee. 


STATEMENT BY SENATOR FRANK J. LAUSCHE OF OHIO 


The adverse effect of further diversion of water from Lake Michigan into 
the Illinois River, upon navigation and hydroelectric production, which are of 
such vital importance to the economy of both the United States and Canada, 
has been repeatedly and accurately stated by Members of Congress and other 
reliable witnesses appearing before both Senate and House committees review- 
ing proposed legislation on this subject. I, therefore, will not be repetitious, 
but will discuss the subject from an entirely different viewpoint not frequently 
touched upon. 

I contend that any further diversion of water from Lake Michigan into the 
Illinois River, or from any other body of water in the chain of the Great Lakes, 
without mutual consent by both the United States and Canada, would be a 
flagrant and unlawful abrogation of the Boundary Treaty of 1909, and the 
Niagara River Water Diversion Treaty of 1950. 

It is true Congress can legislate authorizing further diversion of water from 
Lake Michigan, but such an act would be in contradiction of established princi- 
ples and in violation of existing treaties which specifically provide that disputes 
concerning diversion, etc., shall be a subject for discussion and solution by the 
International Joint Commission. 

I firmly believe that Congress would not only be violating a trust, but would 
be setting a dangerous precedent by the passage of H.R. 1, or any similar bill. 

Nowhere, as will be noted in subsequent statements, has a dispute over water 
rights and usage been settled by legislative action on the part of one country 
or one State. All such controversies, when settled, have been the result of 
treaties or agreements in compacts. 

Reference is made to article II of the Boundary Water Treaty of 1909, which 
reads as follows: 

“Bach of the High Contracting Parties reserves to itself or to the several 
State Governments on the one side and the Dominion or Provincial Governments 
on the other as the case may be, subject to any treaty provisions now existing 
with respect thereto, the exclusive jurisdiction and control over the use and 
diversion, whether temporary or permanent, of all waters on its own side of 
the line which in their natural channels would flow across the boundary or into 
boundary waters; but it is agreed that any interference with or diversion from 
their natural channel of such waters on either side of the boundary, shall give 
rise to the same rights and entitle the injured parties to the same legal remedies 
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as if such injury took place in the country where such diversion or interference 
occurs; but this provision shall not apply to cases already existing or to cases 
expressly covered by special agreement between the parties hereto. 

“It is understood, however, that neither of the High Contracting Parties in- 
tends by the foregoing provision to surrender any right, which it may have, to 
object to any interference with or diversion of waters on the other side of the 
boundary the effect of which would be productive of material injury to the 
navigation interests on its own side of the boundary.” 

I also wish to refer to article III: 

“It is agreed that, in addition to uses, obstructions, and diversions heretofore 
permitted or hereafter provided for by special agreement between the Parties 
hereto, no further or other uses or obstructions or diversions, whether tempo- 
rary or permanent, of boundary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other side of the line, shall be 
made except by authority of the United States or the Dominion of Canada within 
their respective jurisdictions and with the approval, as hereinafter provided, 
of a joint commission, to be known as the International Joint Commission.” 

These two sections specifically state that a proposed act by either party which 
would in effect either increase or reduce the water levels shall be a subject for 
presentation and discussion before the International Joint Commission. 

Referring specifically to the second paragraph of article II, it is declared that 
“neither of the High Contracting Parties intends by the foregoing provision to 
surrender any right, which it may have, to objection to any interference with the 
diversions of water on the other side of the boundary, the effect of which would 
be productive of material injury to the navigation interests on its own side of the 
boundary.” 

In my opinion, the provisions set forth in H.R. 1, especially since Canada has 
registered formal objection and protest with our State Department to the pro- 
posed diversion, would be a direct violation of the Boundary Waters Treaty 
of 1909. 

Now. referring to the Niagara River Water Diversion Treaty of 1950, I wish 
to read articles III, IV, and V: 


ARTICLE Ill 


“The amount of water which shall be available for the purposes included in 
Articles IV and V of this Treaty shall be the total outflow from Lake Erie to the 
Welland Canal and the Niagara River (including the Black Rock Canal) less the 
amount of water used and necessary for domestic and sanitary purposes and for 
the service of canals for the purposes of navigation. Waters which ‘are being 
diverted into the natural drainage of the Great Lakes System through the 
existing Long Lac-Ogoki works shall continue to be governed by the notes 
exchanged between the Government of thé United States of America and the 
Government of Canada at Washington on October 14 and 31 and November 7, 
1940, and shall not be included in the waters allocated under the provisions of 
this Treaty. 

“ARTICLE IV 


“In order to reserve sufficient amounts of water in the Niagara River for 
seenic purposes, no diversions of the water specified in Article III of this Treaty 
shall be made for power purposes which will reduce the flow over Niagara Falls 
to less than one hundred thousand cubic feet per second each day between the 
hours of eight a.m., E.S.T., and ten p.m., E.S8.T., during the period of each year 
beginning April 1 and ending September 15, both dates inclusive, or to less than 
one hundred thousand cubic feet per second each day between the hours of eight 
a.m., E.S.T., and eight p.m., E.S.T., during the period of each year beginning 
September 16 and ending October 31, both dates inclusive, or to less than fifty 
thousand cubic feet per second at any other time; the minimum rate of fifty 
thousand cubic feet per second to be increased when additional water is required 
for flushing ice above the Falls or through the rapids below the Falls. No diver- 
sion of the amounts of water, specified in this Article to flow over the Falls, shall 
be made for power purposes between the Falls and Lake Ontario. 


“ARTICLE V 


“an water specified in Article III of this Treaty in excess of water reserved 
for scenic purposes in Article IV may be diverted for power purposes.” 
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It will be noted from the foregoing articles of the 1950 treaty that the amount 
of water which shall be available for the purposes stated in articles IV and V 
shall be the total outflow from Lake Erie to the Welland Canal and the Niagara 
River, etc. Obviously, since further diversion of water from Lake Michigan 
into the Illinois River would lessen the flow from Lake Erie into the Niagara 
River, such an act would be in violation of the 1950 treaty. 

The potential seriousness of differences of opinion between two nations over 
water rights and uses, even though at first sight may be rather insignificant, 
cannot Wisely be overlooked or ignored. Therefore, it behooves friendly neighbor 
nations to be extremely considerate of each other’s problems in anticipation of 
any either temporary or long-range act or import which may have an effect upon 
their economies as nations. 

The very delicacy of negotiations for fair and amicable settlement of use of 
bodies of water, either by themselves separating nations or wherein use of water 
from a portion of a connecting chain of bodies, one of which lies entirely within 
either nation, but whose flow affects the separating portion of the chain, is the 
dominant factor to be considered by this body. 

From almost the beginning of time, there have been disputes between nations 
over water rights and usage, and now with the world population having been 
nultiplied by many times, the problem has become more complex and will 
continue to grow more acute with further industrialization and new demands. 

Irrespective of the contention that Lake Michigan is not a boundary body 
of water, and therefore, according to some views with which I do not agree, is not 
subject to provisions of an existing treaty between Canada and the United 
States, we cannot overlook the fact that Lake Michigan, while solely within 
the confines of the United States, actually is not a lake in itself, but is a segment 
of a greater body of water comprised of several lakes and natural connecting 
rivers which, combined, constitute a single natural drainage basin supplied by 
streams originating in Canada and eight bordering States in the United States. 

It is interesting to note that the vast drainage area in Ontario, Canada, is 
the single greatest supplier of waters creating the Great Lakes, while the State 
of Illinois furnishes less water than any other bordering State to maintain this 
great natural waterway. This is especially true since the natural flow of the old 
Chicago River, which once emptied into Lake Michigan has, by reason of 
manmade diversion, been caused to flow southward into the Missouri River. 
Applicable to additional diversions, as is provided in H.R. 1, is comment in the 
Arkansas River litigation, Kansas v. Colorado, in which the latter State sought 
complete usage of sources of the Arkansas River; the Court held: “And it is 
insisted that Colorado, in doing this, is violating the fundamental principle that 
one must use his own so as not to destroy the legal rights of another.” 

Historically throughout the world, disputes between nations over water rights 
and usage have been settled by treaty or agreement, each recognizing and 
respecting the rights of the other. 

While there are existing today throughout the world major unsettled disputes 
between nations over water rights and usage, the United States in its relation- 
ships with Canada and Mexico has been fortunate. 


CANADA-UNITED STATES 


The International Joint Commission between Canada and the United States 
was created in 1909. The Commission operates with the assistance of the tech. 
nical Federal agencies by creating international engineering boards, and under 
them, engineering field committees, to obtain facts and make recommendations. 
This procedure has been useful in arriving at mutually satisfactory solutions 
to division of waters of Canadian-American rivers. 

The Boundary Waters Treaty of 1909 established the International Joint 
Commission; dealt generally with boundary waters, and provided for certain 
specific appropriations within each country of waters of the Niagara River, 
and the St. Mary and Milk Rivers and their tributaries. The Lake of the Woods 
Convention, 1925, dealt with regulation of the level of the Lake of the Woods. 
The Rainy Lake Convention, 1988, extended the jurisdiction of the International 
Joint Commission to the Rainy Lake watershed. The Niagara River Water 
Diversion Treaty, 1950, modified the treaty of 1909 with respect to the Niagara 
River. (See “Documents on the Use and Control of the Waters of Interstate 
oa International Streams, 1956,” compiled by T. Richard Witmer, pp. 379 
to 407.) 
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MEXICO-UNITED STATES 


The International Boundary and Water Commission, United States and 
Mexico, under the treaty of February 1944, and prior treaties have somewhat 
similar though more extensive responsibilities. The first major international 
dam on the Rio Grande, Falcon Dam, has been constructed by the two Govern- 
ments on the Rio Grande. During his recent visit to Mexico, President Eisen- 
hower and President Lopez Mateos, of Mexico, announced the intention to build 
the potential Diablo Dam on the Rio Grande. 3 

The initial treaty was the Rio Grande Convention, 1906, and guaranteed to 
Mexico 60,000 acre-feet annually from the Rio Grande just above Juarez, 
Mexico. This was followed by the Rio Grande Rectification Convention, 1933, 
and finally by the Rio Grande, Colorado, and Tijuana Treaty, 1944, mentioned 
above. (See “Documents on the Use and Control of the Waters of Interstate 
and International Streams, 1956,” compiled by T. Richard Witmer, pp. 408 
to 454.) 

The 1944 water treaty provides also for a division of the waters of the 
Colorado between the United States and Mexico, and authorizes some studies 
of the Tijuana. . 

INTERNATIONAL AUTHORITY 


There exists no international tribunal or authority to which international 
water problems can be presented for settlement. Much precedent does exist 
dating from the Middle Ages when international navigation agreements were 
formed for the Po, the Rhine, and the Danube, up to the present day treaties and 
agreements between the United States, Canada, and Mexico. There must, how- 
ever, be a degree of cooperativeness and mutual respect in which to perfect 
such agreements. 

For the United States Government to legislate as proposed in H.R. 1 affecting 
the natural flow and quantity of water in a portion of the Great Lakes chain 
and the St. Lawrence River would be an act contrary to all precedent and 
history, wherein water rights and usage disputes have been settled by mutual 
agreement. 

For what period of time must a diversion of 1,000 cubic feet per second be 
made in order to be a valid test of what impact a permanent diversion would 
make upon navigation and hydroelectric generation? 

The bill provides for a 1-year diversion to make the test of what might be 
expected of a permanent diversion in the water level below the point where 
the diversion occurs. 

The Corps of Army Engineers stated that a 1-year diversion would have a 
negligible and practically unmeasurable impact in loweirng the level of the 
waters on the lakes involved; and that a 3-year diversion would definitely ad- 
versely affect navigation and hydroelectric generation. 

The Corps of Army Engineers further stated that to measure the effect of a 
permanent diversion would require tests of not less than 3 years. To divert 
1,000 cubic feet per second for 1 year would in no manner disclose what a 
permanent diversion would do. 

In my judgment, the proponents of the plan to take water out of the Great 
Lakes to help Chicago in its sewage disposal, navigation, and hydroelectric aims 
have decided upon a 1-year diversion knowing that in that period, as distin- 
guished from a diversion of either 3 years or more, it would not at all tell the 
honest story of the impact that a permanent diversion would make. 


CONCLUSION 


It is my opinion that the Committee on Public Works should not recommend 
favorable action on the pending bill for the following reasons: 

1. It would be violative of the treaties existing between the United States 
and Canada. 

2. Canada has vigorously and officially expressed its opposition to the pro- 
posed. diversion. 

3. The diversion would be violative of the rights of the riparian States in 
the water basin below the point where the diversion would occur. 

4. It would establish a precedent which would enable Canada, if it so decided, 
to divert waters naturally flowing in the Columbia River Basin to the perma- 
nent and irreparable damage of the hydroelectric generating facilities on the 
U.S. side of that basin. 
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5. The Congress should not take valuable economic navigational facilities 
from one group of States in the union and transfer them to a sister State. 

6. Historically, the nonnormal and extraordinary use of waters in a given 
watershed as between nations has always been solved by treaties between the 
countries involved, and never by arbitrary legislative action on the part of one 
or more of them. 

7. It will require a test based on at least a 3-year diversion, and not a 1-year 
diversion, to determine the impact that the permanent diversion will have upon 
the water levels below Chicago. 

8. The opening and the actual existence of the St. Lawrence Seaway ac- 
centuates the absolute need that the navigational level of the water should not 


be lowered, but in fact heightened, to insure the contemplated and expected 
fullest use of the Seaway. 


STATEMENT OF CONGRESSMAN VicToR A. KNox, oF MICHIGAN 


Mr. Chairman, I appreciate this opportunity to present my views to the 
Senate Public Works Committee on H.R. 1, which provides for a study to be 
conducted of the effect of increasing the diversion of water from Lake Michigan 
into the Illinois Waterway for navigation and for other purposes. 

I call to your particular attention that the 11th Congressional District of 
Michigan, which I have the honor to represent, is surrounded by three of the 
Great Lakes, namely Michigan, Huron, and Superior. 

The Federal Government spends millions of dollars annually in maintaining 
adequate depths in the connecting channels and shallow areas of these Great 
Lakes and the St. Lawrence Seaway route. The ports and cities of my district 
spend large sums of money for the same purpose. Isn’t it illogical to spend 
money on one hand so that proper depths can be maintained and then allow 
a diversion on the other hand that affects the maintenance of such depths, partic- 
ularly when this could be stopped by requiring the Sanitary District of Chicago 
and the State of Illinois to return the water to Lake Michigan. This is done by 
all other industries and municipalities on the Great Lakes, and the Sanitary 
District of Chicago should be mandated to do the same. 

We are all aware that the levels of the Great Lakes are governed by the 
amount of rain and snow that falls in the areas which contribute to the con- 
necting channels, outlet rivers, and all the inner harbors, bays, inlets and river 
mouths along the respective shorelines of these Great Lakes waters. 

The Federal Government has entered into a firm contract with industry in 
my home town of Sault Ste. Marie, Mich., for the use of the water from Lake 
Superior—and again I stress that after this water is taken from Lake Superior 
it is returned to the St. Marys’ River which flows on down into the lower lakes. 

The Federal Government has been unable to fulfill its part of the contract 
with this industry because of the severe cutback in the cubic feet per second as 
provided in the contract. This directly affects the production of power upon 
which the industry is dependent. This is presenting a serious problem and it is 
going to be necessary for the industry to request the Federal Government to 
renegotiate the contract in order to relieve the burden of the cost involved for 
water usage. This is going to have a direct effect upon the Treasury of the 
United States. 

In my district alone the Federal Government is going to spend $23 million on 
the connecting channels of the Great Lakes in fiscal year 1960. The artificial 
lowering of the levels of the Great Lakes caused by any diversion at Chicago 
for domestic pumpage from Lake Michigan will continue to nullify these costly 
improvements made by the Federal Government under direct authority of Con- 
gress, and the costly improvements made by the State of Michigan, local gov- 
ernments, private industries, and individuals. 

Previous large and substantial losses have cost and will continue to cost the 
Government many millions of dollars in extra dredging and maintenance work 
required to maintain the proper navigable depth of 27 feet as directed by Con- 
gress for the St. Lawrence Seaway project. 

Again I ask is it logical to spend money on one hand to follow the directives of 
Congress in maintaining the depth of the St. Lawrence Seaway and then allow 
diversion on the other hand. This could be stopped by requiring that the water 
be returned from its original source, Lake Michigan, and returned to that lake, 

The waters in all the Great Lakes Basin belong there, and the best policy to 
follow is to have all waters taken for use from the basin returned to it. 


45010—59——11 
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Detroit, Micu., July 13, 1959. 
Hon. Rosert 8S. Kerr, 
Chairman, Subcommittee of the Committee on Public Works, Senate Office 
Building, Washington, D.C. 

Dear Srr: The city of Ecorse respectfully desires to advise you that it is 
opposed to H.R. 1 and all similar bills that are under consideration by your 
committee for the reason that any additional diversion of water from the 
Great Lakes into the Illinois Waterway would be harmful to the United States 
and Canada and further that the tests as contemplated by H.R. 1 are unnecessary 
for the reason that the Corps of Engineers and the U.S. Public Health Service 
have already made studies of the effect of additional diversions on navigation, 
health, and sanitation. 

Very truly yours, 
Mayor AND CoUNCIL, City or Ecorse, 
WAYNE County, MICH. 


MANITOWOC, Wis., July 13, 1959. 
Hon. Rosert S. Kerr, 
Chairman, Subcommittee of the Committee on Public Works, Senate Office 
Building, Washington, D.C. 
City of Manitowoc definitely against any further diversion of Lake Michigan 
water. Past studies have shown the effects additional diversion will have on 
navigation, health, and sanitation. Further studies not required. 


WALTER G. KoEePKE, Mayor. 


Port WASHINGTON, WIS., July 13, 1959. 
Hon. Rosert S. KErr, 
Chairman, Subcommittee of the Committee on Public Works, Senate Office Build- 
ing, Washington, D.C.: 


City of Port Washington is informing you through this telegram of our opposi- 
tion to H.R. 1, in regard to water diversion. 
Pauvut T. Scumit, Mayor. 


. MILWAUKEE, WIs., July 13, 1959. 
Hon. Roserr 8S. Kerr, 

U.S. Senate Committee on Public Works, 

Washington, D.C.: 


In connection with hearings on Chicago water diversion bills: Mayor Zeidler 
and Deputy City Attorney Slater are absent from City on official business and 
unable attend your committee hearings this week. City of Milwaukee respect- 
fully requests that hearings be adjourned or record be held open to permit filing 
of statement as our interest may appear, when mayor and deputy city attorney 
return and have opportunity to consult. The city of Milwaukee would respectfully 
suggest that Senate hearings on water diversion be recessed, in view of pending 
review of entire diversion controversy by a special master recently appointed 
by U.S. Supreme Court. However, if you proceed, we would greatly appreciate 
record being held open to permit filing of statement at later date. 

Many thanks for your consideration. 

H. C. Brocketr, 
Municipal Port Director. 


EscanaBA, MICcH., July 10, 1959. 
Hon. Rosert S. Kerr, 
U.S. Senator, 
Senate Office Building, 
Washington, D.C. 


Dear Mr. Kerr: Earlier this year, at a couple of sessions of the Escanaba 
City Council, H.R. 1 and similar bills were discussed. The council is unanimous 
in its opinion that no more water should be given to the Illinois waterways. 
Copies of the resolution which was passed by the council at that time were 
sent to the Michigan members, and therefore I am now informing you of our 
city’s position. 

We will, of course, appreciate anything that you can do that will help to 
eliminate and control low stages of water on the Great Lakes. We have a 
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beautiful park that extends approximately 1 mile along the lake, which we 
have built at great expense because of previous low water conditions. It now 
seems that if this continues we will either have a dirty beach or an expendi- 
ture of more funds, which, as is true of many communities, are not available. 

Again I wish to say that anything you can do will be appreciated by the 
city of Escanaba. 

Very truly yours, 
A. V. ARONSON, 
City Manager. 


STATEMENT OF C. R. GUTERMUTH, WILDLIFE MANAGEMENT INSTITUTE, 
WasuinerTon, D.C. 


Mr. Chairman, I am C. R. Gutermuth, vice president of the Wildlife Manage- 
ment Institute, which is one of the older national conservation organizations. 
The institute’s program has been devoted to the wise management of natural 
resources in the public interest since 1911. 

H.R. 1 would authorize the diversion of an additional 1,000 cubic feet per 
second of water from Lake Michigan by the city of Chicago essentially for a 
single purpose—study of the effect of that additional flow of water on the 
disgraceful pollution situation in the Illinois Waterway. The House committee 
in its report states ‘One of the factors involved in the study would be the effect 
on pollution abatement of the proposed diversion.” 

In the report which the Secretary of the Army would be directed to submit 
to the Congress under H.R. I would be “recommendations with respect to con- 
tinuing the authority to divert water from Lake Michigan * * * or increasing 
or decreasing such amount.” 

The committee report also gives the impression that the other purpose of 
H.R. 1 is to permit study of the effect of the diversion on navigation. But, at 
the same time, the report notes that “with respect to navigation, the Depart- 
ment of the Army has submitted a report, printed as Senate Document 28 of 
the 85th Congress, and other information in which there are evaluations of the 
effect of the diversion on the lowering of the lake levels, and on the production 
of hydroelectric power, navigation, beach erosion and shore protection factors, 
and other matters.” Therefore, it is apparent that sufficient study already has 
been made on the effect on navigation in the Illinois Waterway from diversion 
from Lake Michigan. A review of the record shows that diversion from Lake 
Michigan by Chicago exceeded the maximum imposed by the U.S. Supreme Court 
at least four times; once for pollution abatement and three times for improve- 
ment of navigation. The Army Department’s report to the committee leaves no 
doubt that the navigational, hydroelectric power, and other aspetes of diversion 
are well recognized. That Department’s report makes clear that “The purpose 
of H.R. 1 would be to permit a test period of diversion to be evaluated in a 
study of its possible effects on he sewage treatment problem at Chicago.” 

It is this realization that makes H.R. 1 objectionable to many conservation- 
minded citizens. They cannot conceive how, in any sense, enactment of H.R. 1 
would relate to the study of pollution that should be conducted in the greater 
Chicago area. That the Illinois Waterway is grossly polluted is obvious to any- 
one who has been near it. There is no need to actually see the waterway; it 
assaults the olfactory senses from considerable distance. What is desperately 
needed is an intensive survey of the sources of municipal and industrial pollu- 
tion, their amount and character, existing industrial and municipal sewage 
treatment facilities, their adequacy, and the new facilities needed to achieve 
maximum effectiveness in treating the municipal and industrial pollution load 
that now reaches the Illinois Waterway, and not merely a flushing of that of- 
fensive waste into the lap of those outside the Chicago area. 

It is ineonceivable that implementation of the study proposed in H.R. 1 
would achieve satisfactory results. The prospect of good results are dimmed 
further by the concluding sentence in H.R. 1 which directs that the study report 
“contain recommendations with respect to continuing the authority to divert 
water from Lake Michigan into the Illinois Waterway * * * or increasing or 
decreasing such amount.” 

The study proposed in H.R. 1 is not the study that is needed. This bill would 
only sanction the physical flushing of Chicago’s municipal and industrial toilets 
on Joliet and Peoria and other downstream cities. H.R. 1 would, if enacted 
by this Congress, give some sort of a national sanction to man’s indifference to 
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man. It would ignore the hard core of the difficult and expensive pollution 
abatement problem that faces Chicago’s administrators. It seeks to overcome a 
serious pollution problem by shunting it to other localities. It would permit Chi- 
eago to pollute waters that must cross the United States before they enter the 
sea. Enactment of H.R. 1 would make mockery of the tremendous support that 
has been built up in all parts of the country for amendment of the Water 
Pollution Control Act of 1956, as well as the present pending amendment of that 
act—to double the Federal grants for construction of municipal pollution abate- 
ment facilities—that is pending before this committee. 

Millions of people across the country support the national effort that is being 
made to rid America’s streams, rivers, and lakes of pollutants. More than 
once they have made their interest felt in Congress when certain interests tried 
to reduce or cutoff appropriations for the grants in construction program author- 
ized by the 1956 act. Their support of the problem is easily understood; they 
believe clean water in sufficient supply is one of the greatest resources this 
Nation can possess. They know the tremendous need for clean water, the short- 
ages in several sections of the Nation, and the manifold increase in demand 
that is expected in the next few years. 

H.R. 1 is contrary to the principle that has been accepted by the American 
people. Chicago has not shown good faith over the years in attacking its pollu- 
tion problems. It obviously seeks instead to avoid facing its responsibilities 
by flushing the pollution elsewhere. There is no simple escape from water pollu- 
tion, Mr. Chairman. If Chicago is unwilling to correct its pollution problems, 
there simply is no democratic justification in permitting that city to flush its 
filth on the other fellow. 

Conservationists are in complete agreement that a study should be conducted ; 
in fact it is long overdue. But the study that is needed is not the one that would 
be facilitated by H.R. 1. The enactment of H.R. 1 at this time would be pre- 
mature and unfair to the millions of other Americans who have an interest in 
the Great Lakes region. 

Aside from their principal criticism of H.R. 1 conservationists also note that 
Canada and other Great Lakes States are objecting to the proposed diversion. 
The precedent that enactment of H.R. 1 would establish could have serious effects 
on international and interstate relations. We wonder what Canada might decide 
with respect to diversion of the Columbia River. 

Could it be that residents of the Pacific Northwest some day may have to 
pay the price for the failure of Congress to insist that Chicago take more positive 
action to correct its pollution problems? Furthermore, this is a period of low 
water in the Great Lakes region in the ever fluctuating water cycle, and with 
the opening of the St. Lawrence Seaway, this is no time for experimentation. 


GREATER GRAND RAPIDS CHAMBER OF.COMMERCE, 
Grand Rapids, Mich., July 3, 1959. 

Senator Pum A. Hart, 

U.S. Senate, Senate Office Building, Washingtn, D.C. 


Dear SeEnatoR Hart: Enclosed is a copy of the letter sent to chairman, Senate 
Committee on Public Works, for presentation in hearing July 13, at 10 a.m., room 
4200, New Senate Office Building, on H.R. 1 and S. 308, Lake Michigan diversion 
bills. 

We respectfully urge your presence before this committee in opposition 
to further diversion of Great Lakes waters. 

Respectfully yours, 
BOARD OF DIRECTORS, 
By Arex T. McFAyYpEN, 
Executive Secretary. 


JULY 3, 1959. 
CHAIRMAN, COMMITTEE ON PUBLIC WORKS, 


U.S. Senate, Washington, D.C. 


Hon. CHAIRMAN AND MEMBERS OF THE COMMITTEE: The Greater Grand 
Rapids Chamber of Commerce opposes passage of H.R. 1 and S. 308 for diversion 
of water from Lake Michigan for the following reasons: 

In addition to the information given in opposition to H.R. 2 and S. 1123 in the 
record of hearings before the subcommittee of the Committee on Public Works, as 
shown on page 402 of that report of hearings July 28, 29, and August 7, 1958, 
we submit the following information : 
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1. The water level of Lake Michigan at the mouth of Grand River at Grand 
Haven, Mich., has continued its lowering during the last year just as it had in 
every year since July 1, 1954, to July 1, 1958, during which period the total 
drop in water level was 3 feet. As reported by the U.S. Coast Guard station 
at Grand Haven, the report of July 1, 1959, showed a further drop of seven- 
tenths of a foot, making the total drop 3.7 feet in 5 years. This is a continu- 
ance of the dropping of the water level during the past year despite the increase 
in total precipitation in this west Michigan area of 33.94 inches compared with 
the annual average of 31.336 inches during the previous 5 years. The range 
during the previous 5 years was from a low of 25.14 inches in 1955 to a high of 
41.26 inches in 1957. (All figures confirmed by U.S. Weather Bureau). 

2. Our statement of 1958 pointed out the lowering by 1 million gallons per day 
of the pumping capacity of the Grand Rapids Municipal Water Service as a result 
of the lowering of the Lake Michigan level at the intake a few miles south of 
Grand Haven, Mich. The further drop in the lake level recorded above, despite 
the increase in precipitation during the past year from July 1, 1958 to July 1, 1959, 
has had a corresponding effect, further lowering the capacity of the Grand 
Rapids Municipal Water Service to serve this community. This has resulted in 
further reduction of use and orders for curtailment of use on a number of days 
during this summer to date, with the greater part of the summer and high water 
use period still to come. 

3. Because of the diversion of water at Chicago and the consequent lowering 
of the Lake Michigan level, the wood piling which underpins the breakwater 
at the entrance to the Holland, Mich., harbor was observed on July 1, 1959, to be 
1 foot or more out of water, which will result in rapid deterioration of the pilings, 
destruction of the breakwater and similar breakwaters around Lake Michigan 
and further expense to the Federal Government. 

4. Dock operators at harbors along Lake Michigan and shippers and receivers 
of freight via Lake Michigan and the St. Lawrence Seaway report the restric- 
tion of loading of ships below capacities because of the unsafe reduction of water 
depth for ships in the port channels. Thus the expenditures by the United States 
and Canada in construction of the St. Lawrence Seaway are presently, and with 
continuance of or increase of diversion of water from Lake Michigan will be, 
nullified and wasted. 

Because of the above reasons and because the city of Chicago has alternative 
methods to provide for disposition of its own problem and because Congress now 
has the facts and further study is not needed, the Greater Grand Rapids Chamber 
of Commerce representing business, industry and agriculture and the general 
public in this metropolitan area and western Michigan, respectfully requests 


defeat of bills H.R. 1 and S. 308 and reduction of diversion of Lake Michigan 
water. 


Respectfully, 
Boarp OF DrrEevtTorS, GREATER GRAND RAPIDS 
CHAMBER OF COMMERCE, 
By Avex T. McFaypen, Ezvecutive Secretary. 


Senator Kerr. Now, the letter from the Department of State, the 
latest letter from the Department of State, from the Director of 
Budget, and the Departments of Health, Education, and Welfare, and 
the Army, will be made a part of the record. 

(The letters referred to are as follows:) 


DEPARTMENT OF STATE, 


Washington, July 15, 1959. 
Hon. DENNIS CHAVEZ, 


Chairman, Committee on Public Works, 
U.S. Senate. 


Dear SENATOR CHAVEZ: I refer to bill S. 308, a bill to require a study to be 
conducted for increasing the diversion of water from Lake Michigan into the 
Illinois Waterway, and for other purposes, which is under consideration by 
your committee. 

We have received a note dated June 22, 1959, from the Canadian Government 
on this subject which we are enclosing for the information of the committee. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary 
(For the Acting Secretary of State). 
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CANADIAN EMBASSY, 
Washington, D.C., June 22, 1959. 
Hon. CHRISTIAN A. HERTER, 
Secretary of State, Department of State, Washington, D.C. 


Str: I have the honour to refer to your note of June 12 in reply to my pre- 
vious note No. 184 of April 9, 1959, concerning legislative proposals to increase the 
diversion of water from Lake Michigan at Chicago, which are now pending before 
the U.S. Congress. Your note was tabled in the House of Commons on June 17, 
1959, by the Secretary of State for External Affairs. A copy of the statement 
made on this occasion by my Minister is attached. 

In reply to the proposal contained in your note that further consultations be 
held between representatives of our two Governments, I am instructed by my 
Government to say that a substantive reply on this matter will soon be made. 


(Signed) A. E. RitcHie 
(For the Ambassador). 


STATEMENT MADE BY THE SECRETARY OF STATE FOR EXTERNAL AFFAIRS ON JUNE 17, 
1959, IN THE HoUSE oF COMMONS CONCERNING THE STATE DEPARTMENT’S NOTE OF 
JUNE 12, 1959 


Mr. Speaker, I wish to table a note dated June 12 from the Department of 
State of the United States addressed to the Canadian Ambassador in Washington, 
D.C. I also ask the permission of the House to have the text of the note printed 
as an appendix to today’s Hansard, which has been the practice, I believe, with 
other notes dealing with the same question. The note deals with the proposed 
diversion of water from Lake Michigan at Chicago and is in reply to the 
Canadian note of April 9, 1959, which was tabled in the House on April 16. I 
propose that the note be tabled and printed because a large number of Members 
have indicated a continued interest in this subject matter. 

Briefly, the U.S. note informs us that the Canadian note was transmitted to 
the Committee on Public Works of the U.S. Senate. 

Second, it sets forth that the Department of State is not in accord with all the 
points in the Canadian note and that consequenly it must reserve its position 
with respect to allegations of a legal nature. I suggest that this is a normal and 
proper precaution when there are so many agreements and understandings 
referred to in the Canadian note. 

Third, and perhaps most important, the Department of State suggests that 
consultation should take place between the two Governments. Consultation is 
a satisfactory approach, and I am sure all Honourable Members will welcome 
this proposal. 

DEPARTMENT OF STATE, 
Washington, June 16, 1959. 
Hon. DENNIS CHAVEz, 
Chairman, Committee on Public Works, U.S. Senate. 


Deak SENATOR CHAVEZ: I refer to my letter to you dated April 16, 1959, trans- 
mitting a copy of a note from the Canadian Government regarding proposals 
for legislation in the United States concerning an increase in the diversion of 
water from Lake Michigan through the Chicago drainage canal. 

I am enclosing a copy of this Government’s reply to the Canadian Government 
for the information of the committee. The Department understands that the 
reply will be tabled in the Canadian Parliament this afternoon. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary. 


JUNE 12, 1959. 
His Excellency A. D. P. HEENEy, 


Ambassador of Canada. 


EXCELLENCY : I have the honor to refer to your note No. 184 of April 9, 1959 
expressing the concern of your Government with regard to legislative proposals 
to increase the diversion of water from Lake Michigan at Chicago, which are 
new pending before the United States Congress. 

The Department transmitted copies of this note to the Committee on Public 
Works of the United States Senate on April 16, 1959. Additionally, the De- 
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partment has been giving careful study to its contents with particular regard 
to the allegations therein that certain enumerated agreements and under- 
standings between the United States and Canada would be broken should 
unilateral action be taken to increase the diversion from the Great Lakes 
watershed at Chicago. It is to be noted in this connection that the Department 
is not in accord with all of the points made by your Government in the aforesaid 
note and consequently must reserve its position with respect to those allegations 
of a legal nature contained therein. 

The Department considers that further consultation between representatives 
of our two Governments might prove useful. Accordingly, we would be pleased 
to receive the views of your Government on the desirability of such consultation 
taking place in the near future. 

Accept, Excellency, the renewed assurances of my highest consideration. 

For the Acting Secretary of State. 


DEPARTMENT OF STATE, 
Washington, May 8, 1959. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
U.S. Senate. 


DeaR SENATOR CHAVEZ: I refer to your letter dated March 20, 1959, and the 
Department’s interim reply thereto dated March 23, 1959, concerning S. 308, a 
bill to require a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, and for 
other purposes. 

This bill authorizes an increase in the annual average diversion of water from 
Lake Michigan into the Illinois Waterway from 1,500 cubic feet per second to 
2,500 cubic feet per second, in addition to all domestic pumpage, for a 1-year 
period as part of the 3-year study. The study is to be conducted by the Secretary 
of Health, Education, and Welfare in cooperation with the Secretary of the 
Army. 

In the interest of maintaining our harmonious relationship with Canada, the 
Department has traditionally sought Canadian views on proposals of this type. 
This was done with respect to H.R. 1, a bill which was identical in all respects 
to 8. 308. I enclose a copy of an aide memoire dated February 20, 1959, which 
was received by this Department from the Government of Canada protesting 
against the implementation of the diversion proposals contained in H.R. 1. 

On March 3, 1959, a representative of the State Department appeared before 
the Committee on Public Works of the House of Representatives, and testified 
that the Department of State was unable to support H.R. 1. Copies of the state- 
ment made to that committee are enclosed. 

Since the time when the above testimony was given to the House committee, the 
Department has received a further note from the Canadian Embassy. In this 
communication, which is dated April 9, 1959, there are set forth in detail various 
Canadian objections to the proposed legislation. Copies of this note were for- 
warded to you on April 16, 1959, for your information and that of your com- 
mittee, but additional copies are enclosed herewith for your convenience. 

The Department is not in a position to question strongly held Canadian views 
that an additional withdrawal of water from the Great Lakes would affect 
adversely Canadian interests. It is noted also that S. 308 contains no provi- 
sions for the compensation of injured parties. The Department believes that 
enactment of S. 308 would have unfortunate repercussions on our relations with 
: friendly foreign government and it is therefore unable to support this legis- 
ation. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
(Signed) Wur.1am B. Macomser, Jr., 
Assistant Secretary 
(For the Secretary of State). 
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DEPARTMENT OF STATE, 


April 16, 1959. 
Hon, Dennis CHAVEZ, 


Chairman, Committee on Public Works, 
U.S. Senate. 


Deak SENATOR CHAvEZ: I refer to the bill S. 308, a bill to require a study to 
be conducted for increasing the diversion of water from Lake Michigan into the 
Illinois Waterway, and for other purposes, which is under consideration by your 
committee. 

We have received a note from the Canadian Government on this subject which 
we are enclosing for the information of the committee. 


The Canadian Government informs us that it plans to make this note public 
toda 


y. 
Sincerely yours, 


(Signed) WuiLi1am B. MacoMBes, Jr., 
Assistant Secretary. 


CANADIAN NOTE No. 184 


Hon. CurisTIan A. HERTER, 


Acting Secretary of State, Department of State, 
Washington, D.C.: 


I have the honour on instructions from my Government to refer to proposals 
for legislation in the United States concerning an increase in the diversion of 
water from Lake Michigan through the Chicago Drainage Canal. It is noted 
that one proposal to this effect has been approved by the House of Representa- 
tives and will shortly be considered by the Senate. 

During a period of many years there have been numerous occasions on which 
the Government of Canada has made representations to the Government of the 
United States of America with respect to proposals concerning the diversion of 
water from Lake Michigan out of the Great Lakes watershed at Chicago. 

Many of these representations have been directed toward particular proposals 
then under discussion by U.S. authorities. Because of the importance of the 
question, the Government of Canada believes it timely to reexamine the con- 
siderations which it regards as most important concerning any proposals for 
additional diversion of water from the Great Lakes watershed. Accordingly, 
in order that there may be no misunderstanding as to the views of the Govern- 
ment of Canada, I have been instructed to bring the following considerations 
to your attention. 

Every diversion of water from the Great Lakes watershed at Chicago inevi- 
tably decreases the volume of water remaining in the basin for all purposes. 
The Government of Canada is opposed to any action which will have the effect 
of reducing the volume of water in the Great Lakes Basin. Careful inquiry has 
failed to reveal any sources of water in Canada which could be added to the 
present supplies of the basin to compensate for further withdrawals in the 
United States. 

The Government of Canada considers that many agreements and understand- 
ings between the United States and Canada would be broken if unilateral ac- 
tion were taken to divert additional water from the Great Lakes watershed at 
Chicago and directs attention to provisions of two treaties in particular: 

(a) The Boundary Waters Treaty of 1909—The applicability of either article 
II, paragraph 2, or article III of this treaty depends upon the interpretation of 
physical facts. 

If Lake Michigan physically flows into the boundary water Lake Huron, 
article II preserves to Canada the right to object to such a diversion which 
would be productive of material injury to the navigation interests in Canadian 
waters. 

If, as has been asserted by eminent U.S. jurists, article III of the treaty ap- 
plies, no further diversion shall be made except with the approval of the In- 
ternational Joint Commission. 

(b) Niagara Treaty of 1950—This treaty allocates water for scenic and 
power purposes. The amount of water which shall be available for these pur- 
poses is the total outflow from Lake Erie. The specific inclusion of certain 
added waters in article III of the treaty emphasizes the underlying assumption 
that existing supplies will continue unabated. 
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In addition to these treaty provisions, there is a further agreement of far- 
reaching importance. Power development in the Provinces of Ontario and 
Quebec is predicated upon agreed criteria for regulation of the flows of the St. 
Lawrence River. The order of approval of the International Joint Commis- 
sion of October 29, 1952, as supplemented on July 2, 1956, and accepted by both 
our Governments, forms the basis for the construction and operation of the 
hydroelectric power installations in the international section of the St. Law- 
rence River. Oriterion (a) of this order approval assumes a continuous di- 
version out of the Great Lakes Basin limited to the present 3,100 cubic feet per 
second at Chicago. 

Navigation and commercial interests depend upon the maintenance of the 
basis upon which channel enlargements have been designed in order that vessels 
of deep draught may proceed with full load to and from ports of the upper 
Great Lakes. In this connection I would refer to the following matters: 

(a) The construction of the St. Lawrence Seaway—Legislation in the two 
countries and the several exchanges of notes concerning the construction and 
operation of the seaway now just completed are based on the assumption and 
understanding that there will not be unilateral action repugnant to the pur- 
poses of the legislation. Withdrawal of water from the Great Lakes Basin 
would materially affect the operation of the St. Lawrence Seaway : 

(b) Dredging—By agreement contained in the various exchanges of notes 
between the two countries, profiles have been prepared for the excavation 
which has taken place or is about to take place in the international rapids 
section of the river, in the Amherstburg Channel and in the St. Clair River. 
These agreements are based or the implied understanding that material changes 
would not be made in the volume of water available for navigation ; 

(c) New channel—In an exchange of notes dated February 28, 1959, it has 
been agreed that a new channel should be constructed to eliminate the so-called 
southeast bend of the St. Clair River. The agreement by the Government of 
Canada to this proposal was based on the understanding that there would be no 
artificial interference with the present supplies of water. 

Because of the importance attached by the United States and Canada to the 
honoring of international undertakings in letter and in spirit, the Government 
of Canada views with serious concern any possible impairment of agreements 
and undertakings relating to the Great Lakes Basin. Furthermore, the alarms 
created by repeated proposals for diversion which inevitably disturb the people 
and industry of Canada are a source of profound irritation to the relations 
between our two countries which we can ill afford. 

I am instructed, therefore, to express the hope of the Government of Canada 
that the United States will view this matter with equal concern and will be 
able to give satisfactory assurances that unilateral action will not be taken 
which would imperil the present regime of the waters in the Great Lakes 
Basin and the status of the agreements and understandings to which I have 
referred. 

Please accept, sir, the renewed assurances of my highest consideration. 

(S) <A. D. P. HEENEy. 

WasHineTon, D.C., April 9, 1959. 


DEPARTMENT OF STATE 
FEBRUARY 24, 1959. 

The State Department today released the text of an exchange of aide 
memoires between the U.S. Government and the Canadian Government on 
increased diversions of waters from Lake Michigan at Chicago. 

The text of the U.S. aide memoire, sent to the Canadian Government on 
February 9, 1959, is as follows: 

“The Canadian Government has, on various occasions in the past, furnished 
the Department of State with the Canadian views on proposed U.S. legislation 
aimed at increasing the diversion from Lake Michigan into the Illinois Water- 
way. The most recent comments of this nature were contained in an aide 
womens received on January 6, 1958, from the Canadian Embassy in Wash- 
ngton. 

“Onee again this year, as in recent years, a considerable volume of legis- 
lation, looking to increased diversion from Lake Michigan at Chicago, has been 
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introduced in the 86th Congress. Some of this legislation is similar to former 
legislation with regard to which Canadian views have previously been expressed, 
A number of other pending bills, however, such as H.R. 1, a copy of which is 
enclosed, call for a 1-year additional diversion period to be made as part of a 
3-year study of the effect on Lake Michigan and on the Illinois Waterway of such 
an increased diversion. 

“Congressional hearings on this legislation are scheduled to begin in the 
near future. During the course of these hearings, it is anticipated that the 
Department of State will be asked to submit a statement as to the present 
Canadian views. It is hoped, therefore, that the Canadian Government will be 
able to transmit to the Embassy, at an early date, its views with respect to 
that proposed legislation which authorizes an additional 1,000 cu. ft. of water 
per second to be diverted from Lake Michigan into the Illinois Waterway for 
a period of 1 year as part of a3-year study.” 

On February 20, the Canadian Government responded to the U.S. memoran- 
dum with the following aide memoire: 

“On a number of occasions in the past, the Canadian Government has ex- 
pressed its objections to proposals envisaging increased diversions of water from 
Lake Michigan at Chicago. Once again, and at the invitation of the Govern- 
ment of the United States through the U.S. Embassy’s aide memoire of Feb- 
ruary 9, 1959, the Government of Canada is anxious to make known its views 
on legislative proposals now before Congress such as bill H.R. 1, which are 
intended to authorize an increased diversion of water from the Great Lakes 
Basin into the Illinois Waterway. 

“While recognizing that the use of Lake Michigan water is a matter within 
the jurisdiction of the United States of America, it is the considered opinion 
of the Canadian Government that any authorization for an additional diversion 
would be incompatible with the arrangements for the St. Lawrence Seaway 
and power development, and with the Niagara Treaty of 1950, and would be 
prejudicial to navigation and power development which these mutual arrange- 
ments were designed to improve and facilitate. 

“The point has been made repeatedly by Canada that every withdrawal of 
water from the basin means less depth available for shipping in harbors and in 
channels. Additional withdrawals would have adverse effects on the hydro- 
electric generation potential on both sides of the border at Niagara Falls and 
in the international section of the St. Lawrence River, as well as in the province 
of Quebec, and would inflict hardship on communities and industries on both 
sides of the border. 

“The Government of Canada therefore protests against the implementation 
of proposals contained in H.R. 1.” 


STATEMENT OF WoopBURY WILLOUGHBY, DIRECTOR, OFFICE OF BRITISH COMMON- 
WEALTH AND NORTHERN EUROPEAN AFFAIRS 


H.R. 1 authorizes the withdrawal of water from the Great Lakes Basin at 
Chicago and thus must be considered in relation to the rights of Canada as a 
eoriparian in the waters of that basin. The Department, in the interest of 
maintaining harmonious relations with that country, has traditionally sought 
its views on proposals of this type. 

This committee has previously been furnished with the texts of the recent 
communications exchanged with the Canadian Government regarding its views 
on H.R. 1, and will have noted the protest registered by that Government against 
implementation of the proposals contained in the bill. I should be glad to sub- 
mit a copy at this time for insertion in the record. 

The most recent Canadian aide memoire, dated February 20, 1959, expresses 
the opinion that any authorization for an additional diversion from Lake Mich- 
igan at Chicago would be incompatible with the arrangements for the St. 
Lawrence Seaway and power development, and with the Niagara Treaty of 1950, 
and would be prejudicial to navigation and power development which these 
mutual arrangements were designed to improve and facilitate. 

Neither the Niagara Treaty nor the International Joint Commission Orders 
relating to the development of power by the United States and Canada in the 
International Rapids section of the St. Lawrence River, place any specific 
limitation upon diversions of the type authorized by H.R. 1. Nevertheless, 
the Department is not in a position to question the Canadian position that 
an additional withdrawal of water from the Great Lakes Basin such as that 
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under consideration would affect adversely Canadian navigation and power 
interests in the Great Lakes, their connecting channels and the St. Lawrence 
River. 

I understand that estimates have been furnished to the Congress by the 
U.S. Army Corps of Engineers as to the extent of the damage that would be 
suffered by downstream hydroelectric interests on both sides of the boundary 
in the event that the present proposal is enacted. It is noted that H.R. 1 
provides no means by which injured parties may be compensated. 

In view of the foregoing, the Department believes that enactment of H.R. 1 
would adversely affect our relations with a friendly foreign government. There- 
fore, it is unable to support this legislation. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., July 1, 1959. 
Hon. DENNIS CHAVEZ, 
Chairman, Committee on Public Works, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: This is in reply to your letter of March 20, 1959, 
requesting the views of the Bureau of the Budget on S. 308, a bill “To require 
a study to be conducted of the effect of increasing the diversion of water from 
Lake Michigan into the Illinois Waterway for navigation, and for other 
purposes.” 

The purpose of the bill is to authorize for a 12-month period the temporary 
diversion of an additional 1,000 cubic feet per second of water from Lake 
Michigan into the Illinois Waterway. This amount would be in addition to 
domestic pumpage and the currently authorized 1,500 cubic feet per second 
diversion. The authority would be granted the State of Illinois and the 
Metropolitan Sanitary District of Chicago, under the supervision and direction 
of the Secretary of the Army. The temporary increased diversion is intended 
to facilitate a study which is authorized by the bill. The study to be under- 
taken cooperatively by the Public Health Service and the Secretary of the 
Army, is to determine the effect the increased diversion would have on Lake 
Michigan and on the improvement of navigation and other conditions along 
the Illinois Waterway. The study and report thereon would encompass a 
3-year period. 

On February 20, 1959, and again on April 9, 1959, the Government of Canada 
communicated to the United States its opposition to any additional diversions 
from the Great Lakes and expressed the view that such diversions would have 
a damaging effect on Canadian interests. In the face of these protests from 
Canada and in view of the pending application by certain Great Lakes States 
before the Supreme Court for a review of the decree of April 21, 1930, the 
Bureau of the Budget must recommend against the enactment of S. 308. 

However, there is an avenue of further exploration which may prove fruit- 
ful, i.e., a full technical study of the sewage treatment problems of the Metropoli- 
tan Sanitary District of Greater Chicago to be undertaken and financed 
jointly by the U.S. Public Health Service and the sanitary district without 
any actual increase in the present diversion of water from Lake Michigan. We 
visualize that such a study would attempt to determine existing sanitary condi- 
tions in the Illinois Waterway and extrapolate future conditions based on 
anticipated population growth. The study would also explore alternative 
means of correcting the problems, including a possible increased diversion of 
water into the Illinois Waterway, the effect of which should not be difficult 
to calculate, and evaluate the alternatives in terms of cost and effectiveness. 
Such a study is considered feasible by the Public Health Service, and if ac- 
ceptable we would strongly recommend that your committee consider legisla- 
tion to authorize it. 

It is hoped that this presentation of our views will be helpful to your com- 
mittee. 

Sincerely yours, 


(Signed) Puurup S. HuGHEs, 
Assistant Director for Legislative Reference. 
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DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 


July 14, 1959. 
Hon. DENNIS CHAVEZ, 


Chairman, Committee on Public Works, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAarRMAN: This is in reply to your request of March 20, 1959, for 
a report on S. 308, a bill to require a study to be conducted on the effect of 
increasing the diversion of water from Lake Michigan into the Illinois Water- 
way for navigation, and for other purposes. 

The purpose of S. 308 is to authorize a total annual average diversion by 
the State of Illinois and the Metropolitan Sanitary District of Greater Chicago 
under the supervision and control of the Secretary of the Army, for a 12-month 
period of 2,500 cubic feet per second of water from Lake Michigan into the 
Illinois Waterway in addition to domestic pumpage, to provide a basis for 
a cooperative study by the Public Health Service and the Secretary of the Army 
of the effect of that increased diversion on Lake Michigan and the Illinois 
Waterway and the improvement in navigation conditions and other improve- 
ments along the Illinois Waterway which may result therefrom. 

The bill schedules the study over a 3-year period to begin upon passage of 
the bill, and requires the Secretary of the Army to report thereafter to the 
Congress with recommendations as to continuing the authority to divert water 
from Lake Michigan in the amount authorized by the bill or for increasing or 
decreasing it. 

Our comment on this bill has been prepared in the light of the points raised 
and the generally adverse position taken in the July 1, 1959, letter from the 
Budget Bureau on 8. 308. This Department is in agreement with the recommen- 
dations made in the July 1 letter. We believe that a study of the sanitary 
problems of the Metropolitan Sanitary District of Greater Chicago would be 
feasible without an increase in diversion. From this point of view of water pol- 
lution control additional diversion over the amount now authorized is not ab- 
solutely necessary for completion of a satisfactory study. 

It should be noted, however, that the Budget Bureau proposal is for a study 
which would be limited to a study of the sanitation and sewage treatment prob- 
lems of the district and the Illinois Waterway. Unlike the study proposed in S. 
808, it would not include an exploration of the effects of an increased diversion 
of water from Lake Michigan into the waterway other than as one possible 
means of correcting existing and future sanitation problems in the area—and 
as such an alternative means of correction, increased diversion would be eval- 
uated in terms of comparable costs and effectiveness. Authorizing legislation 
designed to carry out the Budget Bureau study recommendation should, there- 
fore, carefully limit the Department of Health, Education, and Welfare responsi- 
bilities to matters which are within the scope of Public Health Service present 
responsibilities and competence. It will, however, probably be important to 
correlate some of the findings and conclusions with related recommendations 
which may be made by the Department of the Army on other effects of increased 
diversion such as, for example, the effects upon water levels, hydroelectrical 
power production, and navigation. 

The study authorized might well be described to include: (1) an analysis of 
the present and projected future water quality of the Illinois Waterway under 
varying conditions of streamflow and waste treatment and disposal; (2) an 
evaluation of municipal and industrial waste treatment and disposal practices 
including storm water overflows within the Metropolitan Sanitary District of 
Greater Chicago; (3) an evaluation of water quality needs of the entire Illinois 
River Basin; and, (4) alternate means of solving sanitary problems, including 
additional treatment measures. A 3-year period—to begin after funds become 
available—should be allowed for completion of the study and an additional 6 
months for the correlation of the results thereof with the Secretary of the Army 
and the preparation of the Secretary’s final report to the Congress. 

If the study is to be of maximum use in the solving of sanitary problems, it 
would be necessary for representatives of this Department to have access to all 
public and private sources of pollution, treatment and disposal facilities, systems 
and records, and authority to observe operations and practices in connection 
therewith. 

The provisions regarding the study proposed in S. 308 implied that any neces- 
sary Federal financing would be provided from funds appropriated to the De- 
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partment of the Army, with the Public Health Service participating on water 
pollution aspects of the study pursuant to cooperative agreement and arrange- 
ments for reimbursement. Whether it would still be appropriate for the De- 
partment of the Army to have the overall responsibility for securing appropria- 
tions for a study such as that proposed by the July 1 letter from the Budget 
Bureau would seem to depend upon whether that Department will be expected 
to participate in it. In the event that the responsibility for financing any Fed- 
eral costs is to rest solely in this Department, it is most important that the author- 
izing statute make clear the necessity for additional appropriations for this 
project. In view of the multiple interests involved and the many indirect bene- 
fits which could flow from such a study, this Department is unable to take a 
position on the desirability of the financing pattern proposed by the Bureau of 
the Budget. For the same reasons we believe that it would be unwise to permit 
technical staff in the employ of any of the interested parties, public or private, 
to perform the actual work for the study. 

If your committee is disposed to consider favorably legislation to authorize 
the more limited type of study suggested, technical assistance will be made avail- 
able to you through staff of this Department. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 


(s) ARTHUR S. FLEMMING, 
Secretary. 


DEPARTMENT OF THE ARMY, 


April 29, 1959. 
Hon. DENNIS CHAVEZ, 


Chairman, Committee on Public Works, 
US. Senate. 


DEAR Mr. CHAIRMAN: Reference is made to your request for the views of the 
Department of the Army with respect to S. 308, 86th Congress, a bill to re- 
quire a study to be conducted of the effect of increasing the diversion of water 
from Lake Michigan into the Illinois Waterway for navigation, and for other 
purposes. 

This bill would authorize the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago to withdraw water from Lake Michigan for a 1- 
year period, in addition to domestic pumpage, at a rate providing a total annual 
average of not more than 2,500 cubic feet of water per second. The Secretary 
of Health, Education, and Welfare, in cooperation with the Secretary of Army, 
would be authorized to make a study of the effect on Lake Michigan and on the 
Illinois Waterway of the increased diversion, and the improvement in naviga- 
tion conditions and other improvements along the waterway. The Secretary 
of the Army would report the results of the study to Congress by June 1, 1962, 
with recommendations as to continuance of diversion in increased or decreased 
amounts. 

A report entitled “Effect on Great Lakes and St. Lawrence River of an Increase 
of 1,000 Feet per Second in the Diversion at Chicago,” printed as S. Doc. No. 
28, 85th Congress, contains data pertaining to the effect of increased diversion 
on Lake Michigan and on navigation on the Illinois Waterway. Accordingly, 
legislation is not necessary to obtain data in relation to those items. 

With respect to the effect that the increased diversion would have on the 
Illinois Waterway other than the effect on navigation, specifically the possible 
improvements in sanitary conditions, the question as to whether the proposed 
legislation is necessary or desirable is a question which the Department of the 
Army is not in a position to comment upon. 

The attention of the committee is invited to the amended application of the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and New York 
for a reopening and amendment of the decree of April 21, 1930 and the granting 
of further relief which is pending in the Supreme Court. 

The attention of the committee also is invited to the recent exchange of 
communications between Canada and the United States in the course of which 
Canada has protested that “any authorization for an additional diversion would 
be incompatible with the arranagements for the St. Lawrence Seaway and 
power development and with the Niagara Treaty of 1950, and would be preju- 
dicial to navigation and power development which these mutual arrangements 
were designed to improve and facilitate.” 
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Should the committee determine to proceed with the legislation, it is rec- 
ommended that S. 308 be revised at section 2(b)(1) by deleting the language 
“of enactment of this Act” in line 11, page 3, and inserting in lieu thereof the 
words “funds are first made available for the study.” This change is con- 
sidered advisable since funds for the study would probably not be available 
on the date of enactment. A consequent deferral of the completion date of 
June 1, 1962, shown at line 12, page 4, would then be appropriate. Since the 
study authorized by section 2 of S. 308 is concerned largely with matters in the 
field of interest of the Department of Health, Education, and Welfare, it is 
suggested that the Secretary of that Department rather than the Secretary 
of the Army be given responsibility for reporting the results of the study to 
the Congress. This would be accomplished by deleting the words “the Army” 
in line 11, section 2(c) and inserting “Health, Education, and Welfare.” 

It is estimated that the study called for in S. 308 would cost $545,000. 

The Bureau of the Budget advised that there would be no objection to the 
submission of a similar report on a companion bill, H.R. 1. 

Sincerely yours, 


(Signed) WILBER M. BRUCKER, 
Secretary of the Army. 

Senator Dove.as. I thank the chairman. 

Before the chairman adjourns his hearing, I wonder if he will per- 
mit me to make a statement which may clarify this question as to 
whether we are facing the specter of a veto? 

The earlier two bills which were vetoed call for a 3-year period of 
diversion, of actual diversion, and that was the form in which the 
bill passed the House last year. In the process of its coming over 
from the House to the Senate we had a conference with Mr. Merriam, 
Robert Merriam, who was then, as my colleague suggested, the Deputy 
Director of the Budget. 

It was he who suggested that instead of the 3-year actual diversion 
that we have a 3-year study of which only 1 year was actually to 
provide for any diversion. And we have revised the bill accordingly 
in an effort to meet the possibility of a veto. We have done every- 
thing that we can think of to avoid a veto, including this provision 
for compensation if the totality of the relationships between the 1909 
and the 1950 treaties are considered. So I hope that the prospect of a 
veto will not frighten the members of this committee unduly. 

Senator Kerr. I am glad to have had the statement from the 
Senator. 

I want to say for myself, and I speak only for myself, I shall be 
undaunted by the prospect of the veto of the President on this bill or 
on any other bill. Off the record. 

(Discussion off the record.) 

Senator Dirksen. Mr. Chairman, Mr. Duba, representing the mayor 
of Chicago, has a 5-minute statement, and if the committee could hear 
him, he could then return to his duties in Chicago. 

Senator Kerr. He could not do that at 2 :30? 

Mr. Dusa. If I could go on directly at 2:30, I could make my plane. 

Senator Kerr. That is up to Senator Douglas, he is in charge of the 
testimony. 

Senator Dirxsen. He is the acting mayor and must return to his 
duties. 

Senator Kerr. I must say I will be for anything in that regard that 


you two Senators are for with reference to the time of appearance 
here. 
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Senator Dovetas. If the members of the committee are willing to 
stay to hear Mr. Duba—the mayor had hoped to be here, but he has 
to be at a conference of the mayors of the larger cities in Los Angeles, 
and Mr. Duba is his administrative assistant and has a very Trie? 
statement, and it would facilitate us if the committee would be willing 
to hear him at this time. 

Senator Kerr. I would say to the Senator, it is now 12:30. If we 
can be back at 2:30—we have more than we can do between now and 
then—we will hear you, if they tell us to, No. 1, at 2:30. 

The committee will recess until 2:30 when we will meet in the Old 
Supreme Court Room, down the hall from the entrance to the Senate 
Chamber, at which time, Senator Douglas, we will suggest that you 
continue to make your case, or present the witnesses for the propo- 
nents of the bill. When that has been concluded, if we have time this 
afternoon, we will go into the testimony of the opponents, and if not 
we will recess until in the morning when that will be done. 

(Whereupon, at 12:30 p.m., the hearing adjourned, to reconvene at 
2:30 p.m., of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened in room P-63, Old Supreme Court 
Room, Capitol Building, Washington, D.C.) 

Senator Kerr (presiding). The committee will come to order. 

Senator Doveias. We would like the record to show Mr. Murphy 
and Mr. Roman Pucinski, also, support this bill, and are here this 
afternoon. And if they later wish to submit statements, I think this 
privilege should be accorded them. 

Senator Kerr. Do you want them to make a statement while you are 
waiting for Mr. Duba? 

Senator Dove.as. No, sir. Mr. Chairman, as I explained at the 
conclusion of our meeting this morning, the mayor of Chicago, the 
Honorable Richard J. Daley, had hoped to be present here today, but 
he has to be in Los Angeles at a meeting of the U.S. Conference of 
Mayors, and representing him to read his statement is Mr. John G. 
Duba, the administrative assistant to the mayor. 

Senator Kerr. Very good. You may proceed. 


STATEMENT OF HON. RICHARD J. DALEY, MAYOR OF CHICAGO, 
PRESENTED BY MR. JOHN G. DUBA 


Mr, Dupa. The mayor’s prepared statement reads as follows: 


I wish to thank the committee for providing this Chicago delegation with the 
opportunity to present the urgent reasons why Congress should approve H.R. 
No. 1 and §S. 308 authorizing the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago, under the supervision and direction of the Secre- 
tary of the Army to test on a 1-year basis the effect of increasing the diversion 
of water from Lake Michigan into the Illinois Waterway. 

As chief executive of the second largest city in the Nation located in one of 
the major metropolitan areas of the country, I join with the sanitary district 
and the State of Illinois in supporting this bill which so vitally affects the 
health and welfare of the citizens of our city, county, and the metropolitan area. 

It is not necessary for us now to present the detail facts in this case, as 
volumes of data have already been presented to the committee and the trustees 
of the sanitary district here today are presenting additional data. 
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The fact is that the Congress of the United States, in its wisdom, has ap. 
proved similar bills in 1954 and in 1956; the House of Representatives again in 
1958 and in 1959. 

The need for increased diversion is more urgent than ever. I would like 
to point out the primary considerations which make its passage imperative. 

Since the date of the Supreme Court decree in 1930, the population of 
Chicago and the Chicago area has continued to increase. With the increasing 
population has come, of necessity, increasing areas of roofs and pavements, 
which have changed rainfall-runoff relationships on the watersheds of the 
Chicago and Calumet Rivers. 

The city of Chicago is currently engaged in a $165 million sewer improve. 
ment program in which enormous underground conduits are being constructed 
to convey the surface runoff from the neighborhoods of the city to the canal 
and river system. 

These sewerage improvements are producing and will continue to produce 
increases in both the rate and annual volume of storm water runoff into the 
canal and river system. f 

Chicago, like most of the larger cities of America, depends upon combined 
sewers for the combined drainage of surface runoff, and household and indus- 
trial waste. During periods of no surface runoff, all of the flow in the city’s 
sewer systems is delivered to intercepting sewers and treatment works of the 
Metropolitan Sanitary District of Greater Chicago. During storm periods, 
however, the excess, which is increased by 30 times or more, flows from the 
city’s sewers and enters directly into the canal and river system of the city. 

In 1900, when the Sanitary and Ship Canal was completed, the arithmetical 
sum of the capacities of Chicago’s storm water outlets was 10,000 cubic feet per 
second. Today it is 40,000 cubic feet per second, and by 1965 is expected to reach 
55,000 cubic feet per second. 

Although, in recent years, it has required storms of unusual magnitude to 
create an overload of the canal and river system, overload conditions will, in 
future years, occur under the impact of lesser storms and therefore at more 
frequent intervals, due to increasing hard surface areas which do not absorb 
water. 

Under the Supreme Court decree, the fixed annual total volume of diversion 
must include storm water runoff. The high rates of flow during storm periods 
must be offset or compensated with below normal diversion rates in dry weather 
periods, in order to stay within the annual average limits of diversion estab- 
lished by the Supreme Court 30 years ago. This creates the paradoxical situa- 
tion that in dry weather when the diversion of water is most needed, it often 
is substantially below the 1,500 cubic feet per second, authorized by the Supreme 
Court—at present 20 percent—a figure which will increase unless relief is 
granted. 

These conditions create a difficult situation for navigation especially in the 
Illinois Waterway below Chicago. 

From the time of the early explorers and missionaries, in what we now call 
Midwest America, men dreamed of an adequate waterway between the Great 
Lakes Basin and the Mississippi Valley. First, the Illinois and Michigan Canal; 
later, the Chicago Sanitary and Ship Canal; and now, the Illinois Waterway 
are the fruition of these dreams. These are contributions, to a large degree, 
by the people of Chicago and of Illinois to the building of America. 

The most recent report of “Waterborne Commerce of the United States,” 
published by the Army Corps of Engineers, states that the port of Chicago in 
1957 had 75,649,866 vessel traffic tons. The port of Chicago is now one of the 
largest and busiest ports in the Nation. 

The city of Chicago and the Chicago Regional Port District are now engeged 
in the most extensive port-development program in America, which, in the very 
near future, will become not only a local, but a national asset, for waterborne 
transportation and for transfer of goods and cargo to other forms of transpor- 
tation at the transportation crossroads of America. 

With respect to navigation, the Corps of Engineers has stated that the effect 
upon lake levels of diverting an additional thousand cubic feet per second is 
so small that it is impractical to evaluate it in monetary terms. 

We would oppose any action that would adversely affect the great economic 
asset of the Great Lakes. We sincerely believe—on the basis of all the facts— 
that there will be no practical economic loss with the additional diversion of 
1,000 cubic feet as proposed by the bill. 
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The people who live in the region of the Great Lakes have been blessed with 
a great natural resource. In Chicago and Cook County the use of this precious 
water has been devoted primarily to the welfare of people—not for economic 
interests. Chicago has one of the finest water distribution systems in the world, 
serving not only the city but 58 suburbs at a cost identical to the cost to resi- 
dents of the city. A few years ago we built the largest filtration plant in the 
world and we are now building another three times as large. All of Chicago 
and the suburbs will have filtered water. 

It was to protect the health of the people that more than half a billion dollars 
have been invested in the Metropolitan Sanitary District of Greater Chicago. 
The flow of the Chicago River was reversed so that our drinking water would 
not be polluted and so that our lakefront could become a magnificent recreational 
area. This has been called the engineering wonder of the world. 

This lakefront has 28 miles of beaches—a recreational area used by millions 
of people from every walk of life. 

It can be truly said that the people of Chicago have willingly spent more than 
a billion dollars in utilizing this great natural resource for health, recreation, 
and commerce. 

The bill you are considering is a simple, direct bill. There are no grounds for 
misinterpretation. 

Its requirement of “a study to be conducted of the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway for navi- 
gation and other purposes” will allow only an additional 1,000 cubic feet per 
second for a 12-month period. Objective studies would be conducted by two 
agencies of the Federal Government, eminently capable of such studies; namely, 
the Department of Health, Bducation, and Welfare, and the Department of the 
Army. 

The Congress, upon completion of this study, will receive a report and rec- 
ommendation from the Secretary of the Army. The passage of S. 308 and the 
completion of the studies and recommendation required therein will shed the 
ealm light of truth upon any controversy. 

The people of Chicago and the State of Illinois have faith and trust in the 
Congress of the United States. ; 

We have no desire to interfere with the interests or welfare of the people of 
any other State, and certainly they can have no fear of this bill, for Congress 
would not pass any legislation that would be unjust or unfair. 


Mr. Chairman, this is the testimony that Mayor Daley has asked 
that I present today, and with your permission, we would, also, like 
to offer a memorandum from our corporation counsel, John C. Mel- 
aniphy, which gives a historical analysis of the waterway system in 
the Chicago area. 

Senator Kerr. Very good. 

(The memorandum follows :) 


STATEMENT ON LAKE LEVEL LEGISLATION PENDING BEFORE SENATE BY JOHN C. 
MELANIPHY, CORPORATION COUNSEL OF THE CITY OF CHICAGO 


The diversion of water from Lake Michigan started a controversy which has 
lasted for 50 years and is still not settled. 

The presently authorized diversion of 1,500 cubic feet per second annual aver- 
age is not sufficient to properly dilute the effluent from the treatment plants of 
the sanitary district (even after complete sewage treatment) and a condition 
of nuisance prevails during the warmer months of the year in the upper 50 miles 
of the Illinois Waterway. For the past 5 years, the sanitary district has been 
seeking an additional diversion of 1,000 cubic feet per second average for a 
period long enough to enable a study of conditions in the waterway by Army 
Engineers and the U.S. Public Health Service to determine what the ultimate 
solution should be so as to improve conditions in the waterway. 

The domestic pumpage in 1956 was 1,697 cubic feet per second. This domestic 
pumpage is mentioned separately because the riparian right of any city to pump 
water from Lake Michigan for its necessary and domestic uses and then dispose 
of such water, or sewage, wherever it desires, is, in our opinion, basic in com- 
mon law. The Special Master’s report and the decree entered by the Supreme 
Court of the United States in 1930 recognized without question the right of 
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the city of Chicago to use Lake Michigan water for domestic purposes. That 
Court at that time ordered that on and after December 31, 1938, an annual 
average of 1,500 cubic feet per second in addition to domestic pumpage may be 
withdrawn. In 1930, the domestic pumpage was 1,700 cubic feet per second 
and in 1958, it was 1,760 cubic feet per second, despite steady increase in the 
area, population and industry served. This has been accomplished by reduction 
of waste and leakage. 

I will not go into the details of the construction of sewage treatment plants 
since 1930 at a cost of $316 million, plus an additional $109 million to construct 
sewers which discharged the sewage into the sanitary canal instead of Lake 
Michigan. 

In order to properly understand the problem of the Chicago area and the 
meaning of the withdrawal of 1,500 cubic feet per second average from Lake 
Michigan, other than for domestic pumpage, I should describe briefly the his- 
tory and the construction of the waterway connection between Lake Michigan 
and the lower Illinois rivers, which were the subject of study by both the State 
of Illinois and the U.S. Government at least since 1825. It was desirable that 
there be a connection between Lake Michigan and the Chicago River, ultimate- 
ly, the Illinois and Mississippi Rivers, with outlet at the Gulf of Mexico. 

The State of Illinois was constructing the final part of the Illinois Waterway 
between Utica and Lockport, Ill. in 1921, consisting of five locks and dams for 
9-foot: draft between Utica, Ill., which is the end of the sanitary district ship- 
ping and drainage canal and the Des Plaines River. 

Previously, in 1900, the flow of the Chicago River into Lake Michigan was 
reversed on account of water-borne epidemic so as to prevent the sewage of 
Chicago entering Lake Michigan, the source of the city’s water supply. 

On April 21, 1930, the Supreme Court, in the so-called Lake Level cases, au- 
thorized a gradual diminution of the diversion of water from Lake Michigan 
to the waterway from 8,500 cubic fee per second at various periods until, at the 
end of December 1938, it was reduced to the final figure of 1,500 cubic feet per 
second, plus domestic pumpage, for the purpose of navigation in the port of 
Chicago. These steps were predicated upon the construction of several sewage 
treatment plants by the sanitary district. 

Thereafter, on July 30, 1930, Congress passed the Rivers and Harbors Act of 
1930 taking over that part of the uncompleted portion of the waterway for con- 
struction purposes and that waterway was finished by the Government in 1933. 
The Illinois Waterway is, as a result, a Federal navigable waterway. 

Col. Daniel I. Sultan, U.S. District Engineer at Chicago, made a report to Con- 
gress, as provided by the Rivers and Harbors Act of 1930, on the matter on 
December 7, 1933, in which he concluded that the direct diversion of 1,500 cubic 
feet per second annual average from the Lake Michigan watershed, in addition 
to domestic pumpage, was sufficient to meet the direct (flotation) needs of the 
waterway; but that the indirect needs in the matter of securing satisfactory 
Sanitary conditions for those aboard vessels or employed at terminals could not 
be determined until after the waterway had been fully completed, and the 
sewage treatment plants of the sanitary district placed in full service and the 
diversion limited to 1,500 cubic feet per second for a sufficient period of time 
(study after 2 years of operation) to observe the conditions as they might then 
exist in the Illinois Waterway. The flow of water into the waterway at Lock- 
port comes not only from Lake Michigan, as released into the Chicago River, 
but also from the Des Plaines River and from rainfall caught by the sanitary 
district and the city of Chicago storm sewers. 

The check on the amount of water authorized and released from Lake Mich- 
igan into the Chicago River, including the feeding from these other sources, is 
limited to the 1,500 cubic feet per second annual average, authorized by the 
decree of the Supreme Court. So it does not necessarily follow that there are 
continuously 1,500 cubic feet of water per second being directly diverted from 
Lake Michigan. Actually, the authorized diversion of 1,500 cubic feet per second 
includes not only the total diverted at the Wilmette locks of the sanitary district, 
at the locks of the sanitary district at the mouth of the Chicago River and at the 
locks at the Calumet River, which roughly totals 950 cubic feet per second and 
the storm flow, meaning the rainfall, consists approximately of an annual average 
of nearly 550 cubic feet per second, which is included in the total of 1,500 cubic 
feet per second annual average authorized. 

The effluent from the sanitary district treatment system dumped into the 
Sanitary canal at Stickney, Ill. is deficient in oxygen, which creates a bad condi- 
tion in the waterway below. This is the situation referred to by Colonel Sultan 
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when he stated that further study would be necessary to determine additional 
diversion necessary in order to provide decent and healthful living conditions 
for boat crews and river terminal operators. In order to supply the necessary 
deficiency in oxygen to this effluent and eliminate these unhealthy conditions, it 
is desirable that an additional 1,000 cubic feet per second of diverted water 
which will provide the required oxygen be authorized for a period of 1 year so 
that proper studies can be made, as provided in H.R, 1. 

The Congress of the United States has approved bills somewhat similar to 
H.R. 1 in the 1954 and 1956 sessions and the House of Representatives again 
in 1958. 

H.R. 1, which was passed by the House of Representatives to permit the 
sanitary district to temporarily divert an additional 1,000 cubic feet per second 
during a 1-year period for the purposes of study by the Secretary of Health, 
Education, and Welfare and the Secretary of the Army, who would correlate 
their findings and report to Congress. The report would contain the agencies’ 
recommendations with respect to continuing to divert water from Lake Michigan 
into the Illinois Waterway. 

In connection with the case pending in the Supreme Court, the U.S. Solicitor 
yeneral, at the request of the Supreme Court of the United States, filed a 
memorandum for the United States as amicus curiae. His conclusions are 
pertinent as they are in the main consonant with the position of the State of 
Illinois, the sanitary district and the city of Chicago. I quote from the Solicitor 
General’s recommendations : 

(1) The United States believes that the complainants have not thus far shown 
any such substantial changes in circumstances as to require or justify the modi- 
fication of the decree which they requested. Indeed, except as to the question 
of water power at the Niagara and St. Lawrence Rivers * * * they do not 
show that circumstances have changed in any way at all. 

(2) The complainants’ allegation that the domestic pumpage is excessive does 
not meet their burden of showing even prima facie, that it has materially 
changed since the decree was entered in 1930. 

(3) Again, while the complainants allege * * * that diversion of the domestic 
pumpage has lowered Lakes Michigan and Huron by nearly 2 inches and Erie 
and Ontario by 1 inch from their natural levels, they make no showing that this 
is a changed or unforeseen circumstance. It is, on the contrary, merely a 
residual fraction of the much greater lowering caused by the larger diversion 
which existed prior to the decree. It is part of the situation that actually 
existed in 1930, and offers in itself no ground for modifying the decree. (This 
refers to the permanent diversion and not the temporary diversion provided for 
in H.R. 1). * * * The Corps of Engineers now estimates that an increase of 
only 1,000 cubic feet per second in the present diversion would lower Lake 
Michigan 1 inch * * * this revaluation apparently indicates that the 1930 de- 
cree decreasing the diversion by 7,000 cubic feet per second from 8,500 to 1,500 
cubie feet per second raised the level of Lake Michigan by 7 inches instead of 
4% inches as the Special Master would have expected. This departure from the 
exception of 1930 has, of course, been favorable to the complainants and affords 
no ground for the modification of the decree which they seek. 

(4) The Solicitor General further stated as to injuries to navigation: It does 
not appear that losses of this character were unforeseen in 1930, or that their 
amount has so exceeded what was then expected as to require revision of the 
decree. 

(5) That there has been no improvement in the science of sewage treatment 
since 1930; that an overall average of from 90 percent to 95 percent purification 
is about the best that can be achieved by modern methods and the complainants 
do not question that conclusion. There is no basis to require the sanitary dis- 
trict to return its effluent to Lake Michigan, as the district is achieving the 
most that can be expected by modern methods. 

(6) As to anticipated increases in pumpage, due to increase in population of 
the Chicago area, he stated: Such increases appear virtually inevitable, although 
their extent is, of course, uncertain, but they can hardly be considered a develop- 
ment that was unforeseen in 1930. 

(7) Upon the alleged power losses, the Solicitor General shows that permits 
issued by the Federal Government were effective after the 1930 decree and that 
the licensees having been licensed only as to a residuum coming from Lake 
Erie, must accept that residuum as they find it. 

(8) The Solicitor General recognized that the returning of the effluent to 
Lake Michigan offers difficulties at Chicago that do not face other lake cities 
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and he discusses population, water depths, and currents in the lake. These 
factors would make it extremely difficult to assure that sewage effluent dis. 
eharged into the lake would be adequately dispersed and diluted, and that it 
would not sometimes drift back to the city’s water intakes. 

Thus, on all major points, the Solicitor General advises the Court that the 
complainant States have failed to allege facts that would substantiate their 
conclusions. He recommended that the Court should not now amend the 1930 
decree so as to require the discharge of the sanitary district’s sewage effluent 
into Lake Michigan, but that the Court should appoint a Special Master not to 
conduct hearings or receive evidence, but to supervise the making of studies 
of the problems involved and report to the Court what course should be fol- 
lowed in this situation in planning to meet the future necessary requirements of 
the Chicago Metropolitan Area affected. 

Although the sewage treatment facilities are extensive and costly, the increase 
in growth in the metropolitan area poses a problem which requires study. One 
of the factors involved in the study would be the effect on pollution abatement 
of the proposed diversion. : 

This aspect of the problem is important and a test period is needed to permit 
an evaluation of the results of a given diversion. To overcome the objections 
insofar as possible, the proponents have reduced the time of diversion from a 
period of 3 years to a period of 1 year, which they consider the minimum needed 
for an adequate study. These changes in H.R. 1 were approved in 1958 at the 
Senate hearing on H.R. 2 of the 85th Congress by all the governmental agencies 
and by Canada. 

The purpose of H.R. 1 is to authorize a joint study by the Department of 
Health, Education, and Welfare and the Department of the Army on the effects 
of a temporary diversion of 1,000 cubic feet per second of water from Lake 
Michigan at Chicago for a period of 1 year. The study would take 3 years, 
including the 1-year period of diversion. ‘The bill would provide for a year and 
a half preliminary work prior to the beginning of the diversion and a half year 
of assembling and evaluating the results of the diversion after its termination. 

The population of Chicago and the Chicago area has continued to increase. 
With the increasing population has come, of necessity, increasing areas of roofs 
and pavements, which have changed rainfall-runoff relationships on the water- 
sheds of the Chicago and Calumet Rivers. 


Senator Kerr. Mr. Duba, I would like to ask you a question, please. 
What other waterway is there that connects the Mississippi River 
with the Great Lakes ? 

Mr. Dusa. This is the only point at which the Mississippi Water- 
way and the Great Lakes system meet. And, of course, the sanitary 
district some years ago made the connection. 

Senator Kerr. In other words, going to the east from the port of 
Chicago, or, for that matter, you go to the north in Lake Michigan 
and all of its ports, and out of that you go to Lake Superior and all 
of its ports. 

Mr. Dura. Correct, sir. 

Senator Kerr. Is there any connection between Superior and the 
Mississippi River ? 

Mr. Dupa. No, sir. 

Senator Kerr. Over to the east you go through Huron and Ontario 
and Erie? 

Mr. Dusa. Through the St. Lawrence to the sea. 

Senator Kerr. There is no connection between those bodies and the 
Mississippi ? 

Mr. Dosa. No, sir. 

Senator Kerr. So that aside from the Atlantic Ocean, as it is acces- 
sible to the eastern terminals of the St. Lawrence Waterway, the only 
connection between the St. Lawrence and the Great Lakes and the rest 
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of the Nation is 30,000 miles of inland waterways through the ports of 
the Sanitary District Canal and the Illinois Waterway, is that 
correct # 

Mr. Dusa. That is correct, sir. 

Senator Kerr. You note that on the Mississippi River and by means 
of its waterway, tremendous tonnage moves from not only Lake Su- 
perior, and its ports, but all of the areas on Lake Michigan, down into 
mid-America, and then even through its connections with the Tennes- 
see River to the East, the Missouri River to the Northwest, the Gulf 
Intracoastal Waterway goes along to the Gulf of Mexico. And if I 
understand you correctly, the connecting link that makes that inland 
waterway one with reference to which all of the area served by St. 
Lawrence and the Great Lakes, on the one hand, the rest of our great 
inland waterway system, on the other hand, is the Illinois Waterway 
and the canal of the sanitary district. 

Mr. Dusa. That is true. 

Senator Kerr. Has there been a chart of that prepared and intro- 
duced into this hearing? 

Mr. Dusa. We could do that. There was ata previous hearing. We 
can do that. We will be happy to. . 

Senator Kerr. I thought that if that were correct, it would be in- 
formation that would be very helpful. 

I notice our great friend from Michigan is with us, and I see great 
barge loads of automobiles moving up and down the Mississippi River. 
Would that be traffic that comes through the Port of Chicago on this 
waterway ¢ 

Mr. Dusa. Yes, sir; and sugar from New Orleans on occasion has 
come up through to our new Lake Calumet harbor, a $24 million im- 
provement which is the point at which barge traffic 

Senator Kerr. That is for moving southern traffic north? 

Mr. Dusa. It isa two-way proposition. 

Senator Kerr. I understand. 

Mr. Dupa. We have many of our manufactured goods that will go 
down on the barge east to the south, also, to St. Louis, Memphis and 
other ports. And of course, our aim always would be to help other 
cities, manufacturing cities such as Detroit. 

Senator Kerr. I would presume that you would be willing to help 
them on anything that paid a little toll as it came through. I un- 
derstand that. I was not thinking, particularly, of your contribution 
to it, but I was thinking, particularly, of tonnage both from the north 
towards the south and, as you indicate, the south back to the north. 

Mr. Dura. Yes, sir. 

Senator Kerr. Thank you very much. 

Are there any questions. 

Senator Mic ssten: Mr. Chairman, there seems to be a 9-foot 
depth in the canal now, is that not right—isn’t that sufficient to carry 
the barge traffic that you are talking about? 

Mr. Duna. For the barge traffic; yes, sir. 

Senator McNamara. So this does not seem to be an important factor 
in the consideration of this legislation. 

_ Mr. Dupa. Well, as I mentioned here during the dry weather flow 
in the summer periods, we have had periods where we have had to 
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get extraordinary ene for additional diversion to allow the barges 
to come up from St. Louis. 

Senator McNamara. Thank you. 

Senator Kerr. Any questions, Senator Case ? 

Senator Cass. As you know, I have voted for this type of legisla- 
tion, for the sieiptietl embraced in it, in committees when it has been 
before us previously and have voted for the passage of legislation 
relating to this when it has been on the floor of the Senate, in two 
prior cases. However, there is a new factor which was introduced 
this year which I think the committee has to note. I have reference 
to the communication from the Government of Canada to the United 
States; the note presented on the 9th of April this year, 1959. We 
have present both Senator Douglas and Congressman Yates. They, 
apparently, had a conversation with the Prime Minister of Canada 
to which reference is made in the proceeding of the House of Com- 
mons in the Canadian Parliament on April 23 of this year. And 
since both Senator Douglas and Congressman Yates are present, and 
since we have many other witnesses to appear, I think it would be 
helpful to the committee if they would direct some comment to this 
situation. I would like to have the benefit of their views on it. 

So far as the desirability of this project is concerned, and the de- 
sirability of this measure to provide for a temporary diversion, in 
order to get certain facts, I am willing to say that this is a good 
Smear so far as I am concerned. We passed upon the merits 

fore. I do not believe that either a committee of the Senate, or, for 
that matter, the Congress, or the President, can ignore the fact that 
a representation has been made to the United States by Canada pro- 
testing legislation of this type. With a view to meeting the legal 
questions involved, something will have to be done about that, when 
something happens like the other country presents a note, or we shall 
have to reshape the legislation to take cognizance of it. 

With your permission, if I may, I should like to read a statement 
which was made by the Prime Minister in the Canadian House of 
Commons, commenting upon this visit of the distinguished Senator 
oe Illinois, Mr. Douglas, and his colleague, Mr. Yates, from the 

ouse. 


I read from the proceedings of the House of Commons, page 2966, 
for April 23, 1959: 


The Honorable Lionet CHEvrier of Laurien. May I address a question to the 
Prime Minister? Will the Prime Minister be good enough to tell the House 
whether he received Senator Paul Douglas, of Illinois, this morning in order 
to discuss with him the question of the diversion of water from the Great Lakes 
Basin to the Chicago Drainage Canal; and would the Prime Minister say, if he 
met the Senator, what was the result of the interview ? 

Right Honorable Prime Minister, Hon. J. G. DrerensaKker. The honorable 
member for Essex West also intended to ask this question. Some few days 
ago, the U.S. Ambassador suggested that it might be possible for me to meet 
with the U.S. Senator Douglas and Congressman Yates, one a Member of the 
Senate from Illinois and the other a Member of the House of Representatives 
from the same State. They were here this morning. And I met with them, 
though they were not here in any sense as an official delegation because the sug- 
gestion had been made that the meeting might provide an opportunity for them to 
place before the Government the views which they hold respecting the bill which 
Saaee provide for an additional diversion of water from Lake Michigan at 

cago. 

I listened to the expression of their views and we had a very interesting talk 
together, but I may say without any equivocation that I was unable to offer them 
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any hope that as a result of the expression of their views the known opposition 
of the Government of Canada to the bill would in any way be diminished. 

That is clear enough, I think, to make it understandable to all that while I 
was very happy to meet these gentlemen, their views did not alter the views 
expressed in the message to the Acting Secretary of State of the United States, 
sent by this Government on April 9. 

I also have here what appears as an appendix, an insertion in the 
appendix to the report of debate for the House of Commons, at page 
9784, for the House of Commons report of April 16, 1959, the Can- 
adian note to the United States on Chicago diversion. I ask permis- 
sion, Mr. Chairman, to insert the entire note in the record at this 
point for the record. 

Senator Kerr. That is very fine. I think it is in the record in the 
communication from our Secretary of State. I would say that the 
reporter, in the record, if he finds there is nothing that was in the letter 
from the Secretary of State, it may be inserted; otherwise not. 

Senator Case. Yes. 

(The note was inserted previously.) 

Senator Kerr. Then I believe Senator Wiley, also, inserted this in 
the record. 

Senator Casr. I wish to direct your attention and the attention of 
the witness to one or two sentences in that note. 

The Government of Canada is opposed to any action which will have the 
effect of reducing the volume of water in the Great Lakes basin. 

Then it refers to the 1909 Boundary Water Treaty and I remember 
that has come up in our debates before, but this is the position that 
the Canadian Government is taking with regard to the applicability 
of this, notwithstanding the fact that that treaty seems to exempt 


Lake Michigan. This is the position now taken by the Canadian 
Government. 


If Lake Michigan physically flows into the boundary water Lake Huron, article 
II preserves to Canada the right to object to such a diversion which would be 
productive of material injury to the navigation interests in Canadian waters. 

And then he, also, suggests that, “If, as has been asserted by emi- 
nent U.S. jurists, article III of the treaty applies, no further diver- 
sion shall be made except with the approval of the International 
Joint Commission.” 

Then there is a second contention in the note, that is, that the 1950 
treaty is applicable where water for such purposes is used and the 
contention of the applicability there rests, apparently, with respect 
to the outflow from Lake Erie as to results with reference to the new 
channel and St. Lawrence River. 

But speaking purely for myself, I feel that while this project is 
wholly desirable, so far as I am concerned, you need not offer any 
evidence so far as the desirability of the proposal is concerned from 
our standpoint—how can we now legislate in the face of this repre- 
sentation by the Canadian Government ? 

Senator Doveias. May I reply to that question ? 

Senator Kerr. Yes. 

Senator Dovetas. Mr. Chairman and colleagues, Congressman 
Yates and I did have a very long and very cordial conversation 

Senator Kerr. May I interrupt? 

Senator Dovetas. Certainly. 
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Senator Kerr. I believe Senator Case addressed the question to 
you with reference to the interpretation of the Canadian Govern- 
ment from a standpoint of the 1909 and 1950 treaties. I would 
think it would be quite pertinent to advise the Senator of the proposal 
which you made this morning. Do you have a copy of the language 
there? Would you suggest an amendment for the purpose of making 
it plain that if damage results by reason therefrom under those two 
treaties, the city of Chicago and the State of Illinois agree to make 
the Canadian Government whole? 

Senator Dove.as. Yes. This morning we all stated that we would 
be willing to have a further amendment inserted in this bill which 
would provide for the payment of any total damages done to Canada, 
if any, under the 1909 or 1950 treaty and have this matter referred 
to a body of competent jurisdiction. And with the approval of the 
sanitary district, I stated such a competent parity could be’ an inter- 
national tribunal upon which Canada would have equal representa- 
tion with the United States with possibly a neutral state. The 
sanitary district is willing to agree to that. 

I think we should say that the scope of any such agreement should 
be limited to the rights which Canada may have under the treaties 
of 1909 and 1950. But we are ready to submit it to arbitration. 

Senator Kerr. If I understood correctly, those are the two matters 
that Senator Case addressed himself to. 

Senator Doveias. That is correct. We made a further offer that 
there be consultation. We will be willing to agree to an amendment 
which will provide for consultation with Canada prior to any fur- 
ther withdrawal or any permanent withdrawal of the water from 
the Great Lakes. So that we wish to provide for the fullest recogni- 
tion of Canadian rights and feelings. 

I may say in connection with this that the problem is psychological 
as well as purely legal. People in Canada, unfortunately, have the 
same misconceptions of a great many of our friends along the Great 
Lakes. They think we are asking for permanent diversion when we 
are not asking for any such thing at all. We are only asking for a 
1-year diversion. They really have exaggerated ideas just as our 
friends from Milwaukee and Michigan have exaggerated ideas. And it 
is especially difficult to deal with them because Canada has had a 
rapid growth in recent years and has a very heady case of nationalism. 
If I may speak off the record now. 

( Discussion off the record.) 

Senator Dovetas. This is the psychological problem that we face. 
Nevertheless, under the surface these Canadian leaders are sensible 
men. And I think that if we approach them in good will, as we, 
certainly, want to do and with an offer to arbitrate and with an 
agreement that we will consult, that they will see the situation and I 
think a good deal of the opposition will be abated. 

Senator Case. Would you permit me to interrupt you ? 

Senator Dovetas. Sure. 

Senator Case. It occurs to me that at one time in the light of what 
you have said, the city of Chicago had a mayor who found it convenient 
to make a whipping boy of others. 

Senator Dove.as. That isright. That was the evil—— 
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Senator Case. So at this time the change has come about so within 
the past few weeks the city of Chicago turned out in mass to acclaim 
the ieee who came there. 

Senator Doveras. Weare trying to live that down. 

Mr. Yares. And she said the reception was greater than ever given 
to her previously. 

Senator Case. I am a little sensitive on the subject of the relation- 
ship to Canada. I was up there in Montreal when the President of 
the United States participated in the ceremony at the locks. And when 
the note from the Canadian Government says the Government of 
Canada considers that many of these agreements and understandings 
between us would be broken if a unilateral action were taken to divert 
additional water from the Great Lakes watershed at Chicago, then I 
think we ought to lean over backward if necessary to be sure that our 
Canadian friends do not misunderstand us. 

Senator Dova.as. I think it is very important. I may say I had a 
very long conversation with the Prime Minister again at the dinner 
for the nen last Monday, and we discussed this issue for about 2 
hours. And he is a very friendly fellow. And I think his knowledge 
and appreciation of this subject is increasing. And I hope that we 
may have similar interesting views with the attorneys general of Mich- 
igan and Wisconsin and increase their knowledge of the matter. 

Mr. Yates. Mr. Case, may I say this, as I was in Canada with you. 
In this morning’s testimony I mentioned to Senator Muskie what I 
understood some of our thinking should be. 

With respect to the last Canadian protest, we were as shocked and 
startled by it as you are in reading it now. That was the reason that 
Senator Douglas and I went up there. 

Our State Department has filed a reply to the Canadian protest. 
I do not know whether it is a part of this record or not—I think it 
should be. In that reply our State Department excepted to a number 
of the legal points that were raised in the Canadian letter which jus- 
tification, because under the treaty of 1909 any damage that occurs 
is compensable only as it affects navigation, not the power. The 
treaty of 1909 covers only possible injury to navigation. 

The treaty of 1950 provides for a certain amount of water flowing 
out of Lake Erie to be divided between the power companies of New 
York and Canada. 

In the brief filed in the recent proceedings brought by the States 
of Wisconsin, Minnesota, and the other States who are our sister 
Lake States, the brief was filed by the Solicitor General of the United 
States, who is an impartial party. In that brief he met that argu- 
ment which was made by the State of New York, that under the 
treaty of 1950, it was supposed to get a certain amount of water out 
of Lake Erie, in accordance with the treaty of 1950. He concluded 
in his argument, and I have a copy of his brief here, which you may 
examine, that they were to receive that amount of water after the city 
of Chicago had received its amount of diversion water, because the 
city of Chicago had a prior right to the diversion, to the water that 
it had used for sanitary and health purposes. As a result, he was 
of the opinion that New York—and I would assume that Canada 
would be in the same position—took only the water that came out of 
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Lake Erie after the authorized amount of water that Chicago had 
withdrawn was actually taken. 

Senator Case. Congressman Yates, as I recall, I think you were 
present at some of the sessions of the Interparliamentary Union. 

Mr. Yates. I was on that panel with Senator Muskie, on the Lake 
Diversion Panel. 

Senator Case. I attended the panel of the interparliamentary group 
that related to the question of defense. 

Mr. Yates. Yes. 

Senator Case. I know that when we were discussing some of our 
common interests and our common defense problems, some of the 
things that we look to Canada for, because of its geographical posi- 
tion, that there was a certain amount of sensitivity on the part of the 
Canadians, feeling that sometimes we decided things for them and 
that they had to live with the decisions made. 

Mr. Yares. Yes. 

Senator Case. And because of that, because we are larger, and 
that we can make the determinations, they, perhaps, are overzealous, 
from our standpoint, in being sure that we are not taking advantage 
of them. 

This language that you propose here would authorize damages, 
provided that during the actual period of such temporary diversion 
the amount of water available for power purposes was below that 
authorized by the 1950 Niagara River Treaty. That is pretty much 
of a legalistic position. 

Mr. Yates They are claiming legal damages. That was the rea- 
son for that language. They say that there will be a certain damage 
accruing to them, as the result of the violation of the 1909 and 1950 
treaties. We say in the clause that if any damage occurs as the result 
of any violation of the 1950, or the 1909 treaties, we will compensate 
them, if so found by a court of competent jurisdiction. 

Senator Casr. My recollection of it was that actually there could be 
very little damage, that it is about one-half-inch maximum. 

Mr. Yates. In this field less than a quarter of an inch, according 
to the Army Engineers. 

Senator Case. During the period of the tests? 

Mr. Yates. That is correct. 

Senator Case. So that to just a layman, a matter of a quarter of an 
inch, or one-half inch, would be less than the unpredictable fluctuation 
of the Jake, depending upon the rainfall, in which the test ocurred. 
So that that would not seem to suggest any particular damage that 
could be defined by anybody, or a master in a court, to whom it might 
be referred. 

So having in mind the probable actual damage would be very dif- 
ficult to determine or to demonstrate. 

Your suggestion, also, that there is a psychological problem involved 
in this, may be correct. 

I am hoping that somebody will suggest some method by which 
we can get a better understanding by the Canadians of just what is 
here ae : 

Mr. Yares. I think that this hearing serves a very useful purpose 
in that respect, Senator. The proponents of the bill have offered 
many concessions in an effort to persuade the Canadians of the justice 
and the fairness of our position. 
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First, the language that you have just read. 

Second, the statement that Senator Douglas has just made, namely, 
that with respect to any question of a permanent diversion that may 
be sought in the future—and I want to repeat what was stated this 
morning, namely, that this bill involves a temporary diversion for 1 
year, 1,000 cubic feet of water per second—and nobody will be dam- 
aged by it—but if, as a result of the test, there is the possibility dis- 
closed that the diversion will create no great damage in the future, 
the proponents of this bill may come back at some future time—and 
ask Congress for it. If such an occasion were to take place I for 
one would insist that Canada should be entitled to be consulted. 

Senator Doueias. That is correct. And I think that we would be 
very happy to have such a clause inserted in the bill under considera- 
tion. 

Mr. Yates. I think that is what Canada feared above anything else. 
It did not want a permanent diversion by unilateral action of the 
Congress. I do not think it was afraid of this bill, as much as it was 
of a permanent diversion. 

In conversations which I had with the members of the Interparlia- 
mentary Conference up there, I gained the impression that what they 
feared was the permanence of the diversion, and that action taken 
without Canada Seine consulted. As I spoke to a number of them and 
said, “Look, if we came to an agreement for notifying Canada and 
consulting Canada, in the event of a permanent diversion being sought, 
would this be satisfactory?” And in an off-the-record conversation 
with them, I gained the impression that many of them thought that it 
would be. 

Senator Casr. I do not want to take more time on this at this point, 
but I would like to conclude by this observation. I believe that care- 
ful study of the notes, with reference to the colloquy we had just here 
might suggest some language which would help on the sychological 
problem as well as the technical and legal problems, and it would help 
not merely in the passage of the bill by the Congress, but in improving 
its acceptability, so that it would not be regarded as unilateral action 
by our Canadian friends. 

And may I say with respect to this morning’s hearing, I was not 
able to have the benefit of all of that which was presented, because I 
was attending a pre-conference meeting of the Armed Services Com- 
mittee. Therefore I could not be here. 

However, before leaving this subject, I would like to also read the 
following from the House of Commons: 


WATER RESOURCES—CHICAGO DIVERSION—STATEMENT 
ON CANADIAN ATTITUDE TO U.S. LEGISLATION 


Right Hon. J. G. DieEFENBAKER (Prime Minister). Mr. Speaker, on April 8 
the Honorable Member for Rosedale asked: 

“Would the Prime Minister tell us the attitude of the Canadian Government 
toward the legislation recently passed in the U.S. House of Representatives in 
regard to the diversion of water from the Great Lakes at Chicago?” 

I replied, after dealing with one or two matters of history, and said: 

“* * * we are paying the closest attention to this matter, at the same time 
not wishing to do anything that would in any way cause a situation to arise which 
might not be beneficial.” 

I now wish to bring the House up to date on this subject. When I last spoke 
on April 8 I stated what the fact was, that the Government was giving careful 
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consideration, and since then has given further consideration to the most effec 
tive maner of making known Canada’s opposition to the bill which, as I said a 
moment ago, has passed the House of Representatives and is now before the 
Senate Committee on Public Works. A note registering the reasons for Canada’s 
objection was delivered on April 9, and with the leave of the House I ask per- 
inission to table it so that it might possibly appear in “Votes and Proceedings.” 
Iam not going to read the entire note, but just two particular paragraphs thereof 
to indicate the general tenor and attitude of the Government in this regard. In 
the third paragraph the following appears: 

“Every diversion of water from the Great Lakes watershed at Chicago inevi- 
tably decreases the volume of water remaining in the basin for all purposes. 
The Government of Canada is opposed to any action which will have the effect 
of reducing the volume of water in the Great Lakes Basin. Careful inquiry has 
failed to reveal any sources of water in Canada which could be added to the 
present supplies of the basin to compensate for further withdrawals in the United 
States. The Government of Canada considers that many agreements and under- 
standings between the United States and Canada would be broken if unilateral 
action were taken to divert additional water from the Great Lakes watershed at 
Chicago and directs attention to provision of two treaties in particular.” 

The first is the Boundary Water Treaty of 1909 and the second is the Niagara 
Treaty of 1950. 

The general summation of the attitude of the Government in this regard is 
contained in the last two pertinent paragraphs: 

“Because of the importance attached to the United States and Canada to the 
honoring of international undertakings in letter and in spirit, the Government of 
Canada views with serious concern any possible impairment of agreements and 
undertakings relating to the Great Lakes Basin. Furthermore, the alarms 
created by repeated proposals for diversion which inevitably disturb the people 
and industry of Canada are a source of profound irritation ta the relation 
between our two countries which we can ill afford. 

“TI am instructed, therefore, to express the hope of the Government of Canada 
that the United States will view this matter with equal concern and will be able 
to give satisfactory assurances that unilateral action will not be taken which 
would imperil the present regime of the waters in the Great Lakes Basin and the 
status of the agreements and understandings to which I have referred.” 

Mr. Speaker. Would the Prime Minister perhaps modify his request so the 
letter will be printed as an appendix to Hansard? 

Mr. DIEFENBAKER,. Yes. 

Mr. Speaker. Is the House agreeable to having this document printed as an 
appendix to Hansard today? 

Some honorable Members. Agreed. 

(For text of document referred to above, see appendix. ) 

Hon. L. B. Pearson (leader of the opposition). Mr. Speaker, perhaps I could 
say a word with regard to this extremely important matter. I think the House 
will have learned with satisfaction that a note in the terms which the Prime 
Minister just read has been, I think on April 9, presented to the U.S. Government. 
It will be recalled that a note in not very strong terms was presented by the 
Canadian Government last year expressing our concern. This note of April 9 
seems to be a much stronger one, and I think that is all to the good. 

I believe I am right when I say that this note, however, presented on April 9, 
has been presented at a time when it is too late to influence Congress which 
has, if I am not misinformed, already taken action in this matter. Therefore, 
Mr. Speaker, it now remains for the President of the United States to protect 
Canada’s rights in this matter by vetoing action which may have been taken by 
Congress. Perhaps if this note had been presented earlier before congressional 
consideration had been given, it might not have been necessary to rely entirely 
on the President of the United States to protect our interests in this matter. 

However, the note has been presented and I hope it will have the effect it 
should have in preventing the United States from taking action which would 
be a breach of treaty arrangements in this matter. 

However, the note has been presented and I hope it will have the effect it 
should have in preventing the United States from taking action which would be 
a breach of treaty arrangements between the two countries. 

Mr. H. W. Herrince. (Kootenay West): Mr. Speaker, on behalf of this group 
I want to say that we are extremely pleased to hear the statement of the Prime 
Minister with respect to this latest note. We are also pleased to note that it is 
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in stronger terms than any previous note. We support the Government in any 
effort it may take to protect Canadian interests. We in this group hope that the 
Congress of the United States will pay attention to this day’s proceedings and 
note from the proceedings that Parliament in this respect is unanimous. 


Senator Kerr. I appreciate the colloquy. I want to make my own 
position on this matter clear. 

I must say that in the past I was not opposed to this bill. One 
reason for it has been what I thought was an unwarranted position 
taken by the Canadian Government with reference to these waters. 

I regard Canada as one of the finest friends that this country has. 
I am fully aware of the very close relationship between these two 
nations, with a long common Smpieey line which has been kept free 
and open, and has been regarded by all on both sides as being per- 
fectly safe without the presence of the slightest sign of any armed 
force or the like. 

The official waters are partly in this country and partly in Canada. 
The line between the two nations was very perfectly drawn. 

The Canadian Government has full exercise of jurisdiction over her 
waters and I have no objection to their full exercise of that juris- 
diction and protection of their jurisdiction. 

I am deeply aware, also, that the American waters are, I find, a 
place I like to fish. Although the lakes are common bodies of water, 
the fish stay off my hook 10 feet inside of the American waters, and 
they would not be aware of any International Boundary Line, or the 
inhibition of my being able to go into the Canadian waters after them. 
I am not permitted to take a boat into the Canadian waters with a live 
minnow in it. If I do, and they catch me—and which they have not 
because I have not done it—not because I did not want to—why, my 
fishing tackle and my boat and the fish that I may have caught in 
American waters, my bait and my body, are all subject to seizure by 
the Canadian Government. 

I say that is their business. But I have never seen any more zealous 
nation in the protection of their sovereignty than the Government of 
Canada. 

I want to say quite frankly that I do not think they have any more 
jurisdiction of Lake Michigan than they have of the Arkansas River. 
And they talk about what happens to waters in the drainage area of 
the Great Lakes, regardless of whether it may be hundreds of miles 
from the Canadian border as being something in which they have an 
interest. 

We claim no interest in waters that fall in Canada. We claim no 
interest in waters that are in the Great Lakes area within the area 
of the Dominion of Canada. If we did, we would be regarded as a 
bully and an international menace around the world. And when 
they get to talking about being offended about what this Government 
does with reference to waters over which they have no jurisdiction 
whatever, it causes me to pause and ponder what they would do if 
they did have some jurisdiction of it. 

I would not fail to show them every possible courtesy. I would 
not fail to bemean myself in any part I had in this Government, in 
the action of this Government, in such a way as to manifest the 
greatest respect and greatest courtesy to them, but neither would I 
be a party, unless compelled to do so, by the action of my colleagues 
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in the Senate, and then I would disassociate myself from it as fully as 
I could by words, with any action which would officially be to the 
effect that we thought that the Dominion of Canada had jurisdiction 
over waters wholly within the boundary of the United States, or the 
veto power with reference to what this Government does concerning 
those waters. 

I did not intend to make a speech, but that is the way I feel about 
it. 

I will place in the record at this point a letter dated March 5 from 
the Secretary of State of Illinois, enclosing a Senate joint resolution 
and a resolution from the city of Joliet, Tl. 

(The matters referred to are as follows :) 

: STATE OF ILLINOIS, 
8 OFFICE OF THE SECRETARY OF STATE, 
Springfield, I1l., March 5, 1959. 
Hon. Pavut H. Dovetas, 
Member of Congress, Washington, D.C. 
Dear SENATOR: As authorized, I am enclosing herewith a copy of Senate Joint 
Resolution 9 as adopted in the 71st General Assembly of this State. 
Sincerely, 
CHARLES F. CARPENTIER, 
Secretary of State. 
Enclosure. 


SEVENTY-FIRST GENERAL ASSEMBLY OF THE STATE OF ILLINOIS 


SENATE JOINT RESOLUTION 9, OFFERED BY SENATORS FINLEY, SWEENEY, 0’BRIEN, 
DOUGHERTY, STRUNCK, BIDWILL, AND MAHER 


Whereas the effect of diversion of water from Lake Michigan into the Illinois 
Waterway has long been a source of dispute; and 

Whereas House Resolution 1 now pending before the 86th Congress proposes 
that an additional 1,000 cubic feet per second be permitted for 1 year; and 

Whereas such additional flow will permit a proper survey and evaluation to 
be made by the Secretary of the Army ; and 

Whereas House Resolution 1 expressly prohibits any diversion during times of 
flood in the Illinois, Des Plaines, Chicago, or Calumet Rivers; and 

Whereas existing facilities at the point of diversion are adequate to control 
the proposed increased flow, and are beneficial to marine life by reason of pro- 
viding added oxygen; and 

Whereas the preservation of public health is vitally involved in this proposal: 
Therefore be it 

Resolved by the Senate of the 71st General Assembly of of the State of Illinois 
(the House of Representatives concurring herein), That we respectfully request 
the Congress to pass House Resolution 1; and that a copy of this preamble and 
resolution be sent by the Secretary of State to every Member of the 86th Congress 
from the State of Illinois. 

Adopted by the senate, February 26, 1959. 

JOHN Wm. CHAPMAN, 
President of the Senate. 
Epwarp E. FERNANDES, 
Secretary of the Senate. 


Concurred in by the house of representatives, February 26, 1959. 
PavuL POWELL, 


Speaker of House of Representatives. 
Filed, March 5, 1959. 


Clerk of House of Representatives. 
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Crry or Jouiet, Witt County, ILL. 


RESOLUTION IN FAVOR OF THE PASSAGE OF HOUSE BILL 1 AND THE COMPANION 
BILL IN THE U.S. SENATE IN THE 86TH CONGRESS 


Whereas House bill 1 has -been introduced in the House, in the 86th Con- 
gress and a companion bill has been introduced in the U.S. Senate likewise; and 

Whereas said legislation provides for the making of a study over a 3-year 
period with the actual diversion of an additional 1,000 cubic feet per second 
only for 1 year, the study to be for the purpose of determining whether or 
not the additional 1,000 cubic feet per second water diversion into the Illinois 
Waterway does lower lake levels and deteriorate the waterway healthwise; and 

Whereas a serious controversy has arisen between the States bordering on 
the Great Lakes on one side and communities bordering on the inland water- 
ways on the other side with reference to the water diversion from Lake Mich- 
igan into the Illinois Waterway ; and 

Whereas the city of Joliet requests a restriction on the diversion of any 
water that will increase the water level in the Dresden Pool that might in turn 
materially affect the physical property of the city of Joliet: Now, therefore, 
be it 

Resolved, That the city of Joliet, by its city council, in a meeting held Febru- 
ary 18, 1959, does hereby favor and urge the passage of House bill 1 and 
the companion bill in the Senate in the 86th Congress for the purposes of mak- 
ing the study provided for in the legislation. 

Passed this 18th day of February, A.D. 1959. 

[SEAL] ANN ULRICH, 

City Clerk. 
Approved this 18th day of February A.D. 1959. 


JAMES P. HENNESSY, 
Mayor. 


STATEMENT OF HON. PAT McNAMARA, A U.S. SENATOR FROM THE 
STATE OF MICHIGAN 


Senator McNamara. Mr. Chairman and members of the commit- 
tee, I believe Canada has expressed itself very strongly in opposition 
to the pending legislation. 

I notice in various Army Engineer reports that Lake Huron and 
Lake Michigan are referred to as one body of water. And there is a 
great area of the Canadian shore on the Lake Huron portion of this 
body of water. 

I appreciate what the chairman has said about Canada zealously 
ietilae her interest in this matter, but she is properly in the picture 
because of the agreement incorporated in treaties ratified in previous 
years; namely, the year 1909 and 1950. There seems to me no ques- 
tion about these agreements and Canada’s rights under them. 

I think there are two more important things that have been men- 
tioned, but, perhaps, not too frequently. 

The recent action of the Supreme Court in appointing a master 
to study this situation, and the recent adoption by the U.S. Congress 
of a bill setting up the Great Lakes Compact. 

These two developments, in addition to the opposition of Canada, 
in my opinion, make a pretty good case for opposing the proposed 
legislation. 

As you know, this is not the first time I have appeared before 
this committee in opposition to Chicago water diversion bills. 

H.R. 1 is not new legislation by any means. It differs but slightly 
from H.R. 2 introduced in the 85th Congress, H.R. 3210 enacted in 
the 84th Congress which was vetoed by President Eisenhower, and 
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H.R. 3300 enacted in the 83d Congress, which was also vetoed by the 
President. 

H.R. 1 would authorize the State of Illinois and the Metropolitan 
Sanitary District of Greater ae to withdraw 2,500 cubic feet of 
water per second in addition to all domestic pumpage (1,800 cubic 
feet per second) for a 1-year period so that the Secretary of Health, 
Education, and Welfare, in cooperation with the Secretary of the 
Army can conduct a study of the effect of this increased diversion on 
the Illinois Waterway. 

As you will recall, H.R. 2, introduced in the 85th Congress au- 
thorized a 2,500-cubic-feet-per-second diversion for a 3-year period. 
However, we were told in committee and on the floor of the Senate 
by proponents of this measure that whereas 3 ma were specified in 
the bill, actually the proponents only wanted this increased diversion 
for a 1-year period. 

In view of these statements I introduced an amendment on the 
floor of the Senate changing the language of the bill from 3 years to 
1 year so that the bill would read as its pospenente claimed it should 
read. I pointed out at that time, however, that even if my amendment 
were accepted, I would oppose the bill, as amended, as I was simply 
offering my amendment to clarify the language of the bill. 

Last year I voted against a favorable report on H.R. 2 by our 
Committee on Public Works, and I filed my individual views in 
opposition with the report of our committee. Nothing has occurred 
since the last session to change my views in the slightest, so I re- 
spectfully request that the views I have expressed in opposition 
to H.R. 2 in committee last year be considered as a part of my 
statement this year in opposition to H.R. 1. There have been two 
significant developments since I expressed those views. 

First. The Canadian Goverment has objected to this legislation 
in no uncertain terms. Second. The Supreme Court of the United 
States in a per curiam decision on June 29, 1959, granted the amended 
application of the sister States of Illinois, including my State of 
Michigan, for a reopening of the decree of April 21, 1930, in cases 
No. 2, original, No. 3, original, and No. 4, original 

Furthermore, Hon. Albert B. Maris, U.S. senior circuit judge, 
was appointed a special master in each of these causes “with au- 
thority to summon witnesses, issue subpenas, and take such evi- 
dence as may be introduced and such as he may deem it necessary 
to call for.” He was also directed to hold hearings with all con- 
venient speed, and to submit such reports as he may deem necessary. 

It should be borne in mind that the present diversion of water 
by the city of Chicago and the Metropolitan Sanitary District of 
Illinois is being made pursuant to this original decree of April 21, 
1930. Hence, in view of the appointment of this special mas- 
ter, Chicago now has a forum where she can and should make 
her case for an increased diversion if such diversion is warranted. 

H.R. 1, purportedly, is a bill to authorize a study of increas- 
ing the diversion of water from Lake Michigan into the Illinois 
Waterway for navigation and for other purposes. However, even 
the most vigorous proponents of the measure do not seriously claim 
that any such increased diversion would aid navigation. 
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The canal has a depth of 9 feet and studies by the Corps of En- 
gineers heretofore conducted have established that the present di- 
version is more than sufficient to maintain this 9-foot depth. Hence 
no increase in diversion is necessary to improve navigation. 

Furthermore, such a study is not necessary because the Corps of 
Engineers has already conducted a study of the effects of such a 
diversion. This study has been printed as a Senate document and 
is a part of files of this committee. See report of the Division 
Engineer, North Central Division, Corps of Engineers, U.S. Army, 
January 1957, entitled, “Effects of an Additional Diversion of Water 
from Lake Michigan at Chicago” (85th Cong., 1st sess., S. Doe. 
No. 28). 

To abi H.R. 1 should not be reported favorably by this 
committee : 

1. It is unnecessary. The increased diversion in support ostensi- 
bly for a study but such a study has already been accomplished by the 
Corps of Engineers. 

2. It would adversely affect navigation. 

3. It would adversely affect Canadian and American power projects 
on the St. Lawrence. 

4, Such a diversion over the objections of Canada, and Canada 
has objected, would constitute a precedent for Canada to divert a 
portion of the headwaters of Columbia River in the Pacific Northwest 
in Canada, to the detriment of many of our hydroelectric power 
projects on the lower Columbia. 

5. Such an increased diversion would adversely affect the consti- 
tutional rights of citizens of all the Lake States to enjoy their God- 
given blessings in the form of the waters of the Great Lakes and the 
tributaries thereto. 


6. It would result in a tremendous loss of shipping on the Great 
Lakes. 

7. It would increase by millions of dollars the costs of additional 
dredging of the connecting channels of the St. Lawrence Seaway. 

Furthermore, since a Special Master in Chancery has just been 
appointed by the Supreme Court of the United States to look into 
the decree of April 21, 1930, the original decree by which Chicago 
is now diverting water from Lake Michigan, the city of Chicago 
and the Metropolitan Sanitary District of Illinois should seek relief 
inthe forum thus created for them. 

We of the Great Lakes States fear this foot-in-the-door approach. 
To us it is simply another version of the camel and the Arab’s tent. 
If this diversion is allowed for 1 year proponents of this measure will 
come right back and ask for additional amounts. This conclusion 
is supported by language in the H.R. 1 which reads: 
the report on such results shall contain recommendations with respect to 
continuing the authority to divert water from Lake Michigan into the Illinois 


Waterway in the amount authorized by the first section of this act, or increasing 
or decreasing such amount. 


Obviously this is a heads I win, tails you lose, proposition as far 
as the people of the Lake States are concerned. If the diversion 
authorized by this bill is granted and we should have an unusual 
amount of rainy weather during the 1 year so that the diversion for 
this 1 year period didn’t appreciably lower the level of the Lake 
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States, Chicago will come in and ask for more water on the ground 
that this diversion hasn’t hurt anyone. 

On the other hand, if Chicago is unable to solve its sewage problem 
with this additional 1,000 cubic feet of water as provided in this bill, 
she will seek more water in future years on the ground that sufficient 
water was not authorized so as to provide a fair test. 

For the reasons hereinbefore set forth I urge all of my fellow mem- 
bers of this subcomimttee to oppose favorable action on H.R. 1. 

Senator Kerr. I will say to the Senator from Michigan that I 
desire to express great. admiration and affection for what he has to 
say. And insofar as this bill is concerned, I appreciate his taking 
the position protecting the sovereign State of Michigan, and not 
Canada. 

Senator McNamara. Thank you. 

Senator Kerr. Are there any other questions ? 

Senator Youne of Ohio. No. 

Senator Muskie. No questions. 

Senator Doveras. Those are the only direct witnesses that we have. 
I would like to have the privilege of filing additional material at an 
appropriate interval in the hearing and also to ask for the privilege 
of having one or more witnesses to testify in rebuttal. 

Senator Kerr. The record will be kept open for the insertion of 
further material. 

Senator Doveias. Thank you very much. 

Senator Kerr. We are very glad to see Congressman O’Brien here 
who gave us a very fine statement this morning. 

We are honored by the presence of the Senator from Wisconsin, 


Senator Proxmire. Are there any other Senators and Congressmen 
who desire to be heard this afternoon ? 


STATEMENT OF HON. WILLIAM PROXMIRE, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Proxmire. Mr. Chairman and members of the subcommit- 
tee, I am going to confine my remarks entirely to the domestic situation 
and not to Canada and to the study of what I think is a total lack 
of justification of the necessity for an additional 1,000 cubic feet per 
second per 1-year’s diversion. 

I think that H.R. 1 should be rejected because in the 6 years this 
kind of measure has been before the Congress there has never been 
a showing that the study which is the only authorized purpose of 
this bill is necessary. 

In general, there are three significant consequences of the diversion. 
I think in each case, as we consider them, it can be seen that this study 
does not require an additional 1,000 cubic feet of diversion for a year 
in order to provide additional information. 

In the first place, the Corps of Engineers has already testified before 
the Senate Public Works Committee that they are fully satisfied that 
additional diversion will not improve navigation on the Illinois Water- 
way and will have an adverse effect on navigation on the Great Lakes. 
In 6 years of consideration, there has never been a showing that a 
study would contribute any useful information to a better under- 
standing of navigation consequences. I challenge the author to show 
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that this bill would provide any useful information on navigation 
although the effect on navigation is the only stated purpose of the 
bill. 

In the second place, the second consequence is on power. The Corps 
of Engineers has also testified to certain knowledge of the effect of 
additional diversion on power generation that it would be favorable 
at Lockport but far more unfavorable on the St. Lawrence with a 
total net loss of power. There was no indication in 6 years of consid- 
eration that the study authorized in this bill would contribute even 
one fact necessary to a better understanding of the consequences of 
diversion on power. Again, I challenge the author to show that this 
bill would provide such information. 

So, what we come down to is the effect on diversion on sanitation 
in Chicago. That is the only remaining purpose that the study could 
serve. Although similar study bills have been introduced in three 
successive Congresses, there has never been a finding by the Public 
Health Service, the Illinois Board of Health, the Chicago Board of 
Health, any public health group of any kind or even of a single com- 
petent or for that matter, incompetent public health authority, that 
increased diversion would be necessary for improved sanitation or 
public health or even desirable. 

There has been one very exhaustive and very thorough study, inci- 
dentally of public health in Chicago which was made in 1947, the 
Cook 7, ok survey made by the U.S. Public Health Service. They 


called for a series of other recommendations to improve sanitation in 
Chicago. It specifically considered additional diversion and failed to 


recommend it. 

It is true that this previous study was made nearly 12 years ago. 
Nevertheless there have been no contrary findings by the Public Health 
Service since the publication of this book. It would seem to me that 
since improved sanitation is the only possible beneficial consequence of 
this bill—that the Public Health Service should be requested to fur- 
nish the Congress with a report on the public health justification, if 
any, for this study. 

In the fourth place this bill is unnecessary because the Supreme 
Court has established jurisdiction over diversion by Chicago for some 
50 years. Everything provided in this bill could be granted by the 
Supreme Court. The Court has been willing to grant Chicago tem- 
porary increases in diversion in the past. It did so as recently as 1956. 
It would do so again if the Court deemed such increase merited. 
Through the appointment of special masters the Court has built up 
a record of great competence in this matter. Obviously only lack of 
merit keeps Chicago from going to the Court for the diversion author- 
ized in this bill. 

But, Mr. Chairman, there is a more imminent reason why this bill 
should not be passed now. 

On June 29, 1959, just 2 weeks ago, the Supreme Court of the 
United States appointed the Honorable Albert B. Maris, United States 
Senior Circuit Judge, as Special Master to supervise the making of 
studies in this case and to report to the Court the course that should 
be followed in connection with it. 

In appcsting the special master, the Court was concern in part 
precisely the problems that H.R. 1 is designed to meet. Any fair- 
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minded reading of the memorandum of the Solicitor General on which 
the decision of the Supreme Court to appoint a special master was 
based would suggest that this supreme judicial body concluded that 
these studies to be conducted by Judge Maris are a prerequisite to a 

rudent and just solution; that neither H.R. 1 nor any bill affecting 
Sieensieh should be passed until the facts this study will uncover be- 
come known. 

Let me quote these few brief words from this recent Solicitor Gen- 
eral’s memorandum: 


For years Illinois has been urging that a much larger diversion is already re- 
quired and it seems inevitable that any substantial increase in the sewage and 
effluent discharged would call for still more diversion. There is a very real 
limit to the capacity of the canal to handle such an increased flow without the 
creation of a current so strong as to interfere with navigation; and quite apart 
from that consideration, such a twofold increase in the draft on Lake Michigan 
would eventually reduce lake levels, particularly during low-water cycles to an 
extent that would interfere excessively with navigation and with other interests 
of cities and landowners situated on the lakes. Not only would American in- 
terests be affected, but serious complications with Canada can be foreseen. 
While such developments, of any magnitude, are still some distance in the future, 
it seems prudent to consider and prepare for them, so far as possible, before 
they become imminent. 

* * * Tt may be that some intermediate solution can be achieved, such is 
discharging part of the effluent into Lake Michigan, so that the total diversion 
can be held at the present level despite future increases in the domestic pump- 
age; or perhaps intensive study of sewage treatment could lead to methods 
that would diminish the need for direct diversion, offsetting increases in the 
pumpage. Along another line, it is possible that lake levels could be restored by 
compensating or regulating works at the lake outlets. * * * The commentary 
on the briefs and pleadings now before the Court, furnished to the Solicitor Gen- 
eral by the Department of Health, Education, and Welfare, shows that at almost 
every point the Public Health Service feels that further study is needed before 
any conclusion can be reached on the ultimate problems of water supply and 
sewage disposal that are involved. We believe that appointment of a special 
master to supervise such studies and to correlate the results affords the most 
satisfactcory method for dealing with this situation. 


In the event the committee does vote to report this bill out before 
the Court study, however, I respectfully suggest that it request the 
Public Health Service to indicate whether the diversion permitted 
in this bill is necessary to a study that would give conclusions on the 
consequences of additional diversion in the sanitary quality of water 
in the Illinios Waterway. 

In the event the committee favorably considers the bill I respect- 
fully suggest the following changes: 

1. The bill calls for a recommendation from the Army only. Yet 
the study authorized by the bill would be entirely concerned with 
the sanitary quality of water on the Illinois Waterway. This is with- 
in the competence of the Public Health Service. An area in which 
the Health, Education, and Welfare is the authority. Therefore the 
Public Health Service should be called on to provide its own recom- 
mendations. 

2. The bill calls for a recommendation but. provides no standards 
for judgment on which such a recommendation should be based. The 
Public Health Service should be asked to specify the standards that 
would be necessary for additional diversion to achieve in order to war- 
rant a favorable recommendation. In the absence of such prestated 
standards for favorable recommendation—the Congress is guarantee- 
ing Chicago-a favorable recommendation. The deck is being stacked 
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in advance: The favorable-to-Chicago recommendation is inevitable. 
What Chicago wants is a stacked deck, a study that will provide a 
preconceived conclusion—a guarantee of a permanent additional di- 
version of 1,000 cubic feet of water per second. 

3. The Public Health Service should be asked to indicate whether 
or not a study of alternative sanitation methods to achieve comparable 
purification without additional diversion would be necessary to permit 
reasonable recommendations. A Public Health Service staff report, 
dated April 8, 1957, and entiled “Estimated Costs of Treatment Meas- 
ures Equivalent to Increased Diversion of Lake Michigan Water for 
Sanitation Purposes at Chicago” was submitted at the request of the 
Bureau of the Budget on April 29, 1957. The report was submitted 
to Roger W. Jones, Assistant Director for Legislative Reference, Bu- 
reau of the Budget, by Marion B. Folsom, then Secretary of Health, 
Education, and Welfare. 

This staff report indicated that its information was based on limited 
data. On two of the four alternatives the Public Health Service 
declared that they were not in a position to estimate the effectiveness. 
The cost estimates are at variance with firm estimates made by the 
president of the Metropolitan Sanitary District of Chicago. The 
Chicago estimates are substantially lower. Incidentally, both esti- 
mates would be well within the ability of the Chicago Santiary Dis- 
trict to pay. The head of the sanitation district himself states that 
the cost of one of the alternatives to diversion “would not be beyond the 
ability of the sanitary district.” Ina similar staff study dated July 12, 
1957, and submitted to Robert E. Merriam, Assistant Director, Bureau 
of the Budget, on July 17 by Dr. Otis L. Anderson, then Assistant 
Surgeon General, the Public Health Service concludes by declaring 
of another alternative, “its use for reducing oxygen demand may be 
economically justified and found effective in meeting the unusual 
conditions at Chicago either alone or in combination with other ap- 
roaches.” If either of these conclusions should prove to be the case, 
they would, in my judgment, demolish any reason for consideration of 
diversion by Chicago. 

I will just conclude by pointing out that as you well know at the 
present time 1,500 cubic feet can be diverted, as long as that average 
is maintained, throughout the year. So it is perfectly possible to 
adjust and vary the diversion over the course of the years, so that 
the difference in the impact on sanitation can be judged, it seems to me, 
without requiring additional 1,000 cubic feet. If an additional 1,000 
cubic feet is desired, it seems to me that the least that the Senate should 
ask is that it be justified in terms of the sanitation purposes which 
seems to be the only purpose of the bill. 

Thank you. 

Senator Muskie. I would like to ask a question. 

Senator Kerr. Yes. 

Senator Muskie. If there were a public health justification for a 
temporary diversion, would you support the bill ? 

Senator Proxmire. If there were a public health justification, which 
satisfied me that, No. 1, this was the only practical way that the health 
of the people of Chicago could be preserved in the future, then I would, 
certainly, very seriously and, pecbial, favorably consider the bill, but 
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it would have to be in that context. In other words, they would have 
to consider all other alternatives. 

Senator Muskie. You would say it would have to satisfy you—you 
are presupposing yourself an objective analysis of it? 

Senator Proxmire. Yes. In other words, simply because the Public 
Health Service came in with a favorable recommendation would not 
necessarily mean that I would support the bill. It would, certainly, be 
a strong presumption that with their wisdom and experience that they 
may very well be right. I would want to consider whether or not 
their recommendations were based on a careful and objective study. 

Senator Musxire. That is all. 

Senator Kerr. Senator Case. 

Senator Case. It is not quite clear to me why the Senator from 
Wisconsin feels that the bill as presently constituted, if it became law, 
that it would be predetermined as favorable to continued diversion. 

Senator Proxmire. On the basis of the way the bill is presently 
drafted, the Public Health Service is not asked for any recommenda- 
tion. They are asked to correlate the results which they may have of 
the study, but only the Secretary of the Army makes the recommenda- 
tion. I would presume that additional diversion would reduce the 
oxygen deficiency of the water flowing through the Illinois Waterway. 
I am sure it would. Presumably, the improvement would be substan- 
tial. The conclusion would be that the Army would say that the 
results were beneficial, and very likely the recommendation would 
be that the diversion should be made permanent. That is what I fear. 

Senator Case. The bill that passed the House provides: 

Upon completion of the study authorized by subsection (a) of this section, the 
Secretary of Health, Education, and Welfare and the Secretary of the Army 
shall correlate the results of such study. The report on such results shall contain 
recommendations with respect to continuing the authority to divert water from 


Lake Michigan into the Illinois Waterway in the amount authorized by the first 
section of this act, or increasing or decreasing such amount. 


Senator Proxmire. Yes. And then line 10says: 


Thereafter the Secretary of the Army shall report such results to Congress on 
or before June 1, 1962. 


Then a new sentence: 


The report on such results shall contain recommendations with respect to 
continuing the authority to divert water. 

My suggestion is that if the bill is passed that it should be made 
more explicit and clearer that the Secretary of Health, Education, and 
Welfare should either prepare a separate report, with his own rec- 
ommendations, or should have equal authority to make recommenda- 
tions. 

Senator Casr. Is it not a correlated report that is to be given to 
the Congress? 

Senator Proxmire. The way it is worded now, there are three sen- 
tences that are pertinent here. The first sentence, starting on line 7, 
and concluding on line 10, says that the two Departments or, that the 
Secretary of Health, Education, and Welfare, and the Secretary of 
the Army shall correlate the results of the study. 

The second sentence thereafter is that the Xiniy shall make the 
report. 
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Senator Case. Not the way the bill passed the House. You must 
be referring to the first printed bill. 

Senator Proxmire. I am referring to the print that I have. 

Senator Case. The copy of the bill that I have does not contain 
the sentence to which you refer. I have a copy of the bill passed 
by the House of Representative March 13, 1959, signed by Ralph R. 
Roberts, Clerk. 

Senator Proxmire. Line 10 begins “Thereafter,” through to line 
12—— 

Senator Case. That does not appear in this copy of the bill as passed 
by the House. 

Senator Kerr. The Senator from Wisconsin has a copy of the bill 
which seems to be different from the one that Senator Case has, as 
it passed the House. 

Senator Proxmire. I would still feel and would recommend that it 
would be helpful if it was made clear that the Department of Health, 
Education, and Welfare would make the recommendations. 

Senator Case. I think that the sentence to which you were objecting 
was deleted. 

Senator Proxmire. That improves the bill very substantially. 

Senator Case. It is a joint correlation, and it is a joint report. It 
does not say that the Secretary of the Army shall report. It says 
the Secretary of Health, Education, and Welfare and the Secretary 
of the Army shall correlate such study and report such to the Congress. 
And that the report shall contain recommendations. So it seems to me 
that it is clear that it is a joint correlation and a joint report. Both 
Secretaries will participate in the report. 

Senator Proxmire. As I say, I think that is a substantial improve- 
ment. I hope that the testimony that I gave before the House com- 
mittee was in part instrumental in deleteing that sentence. I think 
it helps a great deal. 

Senator Kerr. Are there any further questions ? 

Senator Case. I think that we ought to invite the attention of every- 
one to the fact that, apparently, there was a bill printed which is dif- 
ferent. Obviously, there is a mistake, and it should be disregarded. 
It does not carry the line that was passed by the House of Representa- 
tives. That isclearly in error. 

Senator Kerr. We will next hear from Senator Javits. 


STATEMENT OF HON. JACOB K. JAVITS, A U.S. SENATOR FROM THE 
STATE OF NEW YORK 


Senator Javrrs. Mr. Chairman and members of the subcommittee, 
you have coming up very soon representatives of the attorney general 
of the State of New York and others to testify on this matter, an 
office, that is, the office of the attorney general, which I have had the 
honor to hold, and so I shall be very brief. I shall, however, be 
willing to answer any questions. 

Mr. Chairman, I wish to address myself to two points. 

One, of course, as this committee so well knows, is that New York 
has been traditionally opposed to this particular kind of legislation. 
When I was attorney general, I might say that the argument that 
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appealed to me the strongest was the fact that the dynamics of this 
situation required court rather than legislative approach. 

I think, really, when you get down to it, from our point of view at 
New York, that appealed to me as being the strongest argument. And 
that the special master procedure and the court procedure, generally, 
was susceptible to reapplication, based upon facts and hearings, and 
so forth, and was the most adaptable to this situation with which we 
were trying to deal and, perhaps, the best proof of that was that some 
relief had been afforded to these urgent claims of which none of us 
doubted the sincerity. 

I think that this is one of those tough nuts that face us. 

I might say to the chairman of the committee—and I shall hope 
to repeat it many times, so long as I remain in the Senate—that never 
will the people of the State of New York forget how he solved an- 
other tough nut, to wit, the Niagara power question, and literally 
did it himself. And I am full of admiration. And as I say, I shall 
never forget it. I do not believe the people of our State will. And 
I am comforted only by the fact that the Senator is very unlikely to 
run for anything in New York. 

Senator Casr. You say “unlikely” ? 

Senator Javrrs. Being a lawyer, I would not say “for sure.” 

There exists, we think, rather strong evidence against this proposal. 

We now have, of course, the effects of navigation on the St. Law- 
rence Seaway which we in New York have a great stake in. And 
again this committee is so much more capable than any other to judge 
that. 

It is alleged that there is a material difference in navigation on 
the St. Lawrence and other Great Lakes Channels which can be traced 
to the additional diversion. And in shipping which measures capac- 
ity in terms of a few inches’ clearance over the sills of the many Great 
Lakes, an inch loss of water means thousands of dollars in naviga- 
tional losses. 

And this is an important consideration to the committee. 

What we know even more directly, and which my colleagues from 
the attorney general’s office will testify to in detail, is the effect on 
our power production. 

Now the New York State Power Authority represents, and they are 
responsible, for both Niagara and St. Lawrence power facilities on the 
U.S. side, involving an ultimate cost of over $1,050 million. They 
estimate a revenue loss from a 1-year test diversion as contemplated 
by this bill at over $1 million. And it is again represented to the com- 
mittee, all subject to proof, that under the terms of the treaty which 
divides the water between the United States and Canada, the New 
York plants may well have to absorb the whole load. 

The power authority, also, has pointed out that the bills are de- 
signed to open the way for permanent additional diversion. This 
has been argued here many times, which would mean an annual revenue 
loss of $1,142,046 per year, and a loss over the life of the power license, 
that is, of both Niagara and St. Lawrence, of $51,400,000. Again sub- 
ject to the same possibility of complete absorption by New York, that 
1s, by the New York Power Authority. 

Of course, this is a loss to the bondholders and to the people of the 
State of New York. 
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Our feeling is that there should be no legislation on this subject by 
the Congress at this time. That is our feelmg. The present arrange- 
ment is, we feel, already a compromise. On the one hand, the States 
facing the Great Lakes, including the State of New York believe that 
the present diversion which is constantly increasing, because domestic 
pumpage is exempt from existing limitations—we believe that the 
present diversion should be reduced by requiring the Chicago Sanitary 
District to return to Lake Michigan such water, after it has been 
properly treated. On the other hand, the sanitary district wishes to 
increase the existing diversion of Lake Michigan through this legisla- 
tion, and with the eventual purpose, we believe, of a permanent diver- 
sion. 

The Supreme Court has had the case since 1930. And it is still 
pending before the Court. And it has been referred, as Senator Prox- 
mire has testified, to a special master for action on June 29, 1959. 

I would respectfully submit that that is the proper forum for action 
which at least in its domestic aspects, involves the property rights of so 
many States and so many people and which has been handled by the 
courts for such a long period of time. 

Now, I would like also to address myself very briefly to the question 
of foreign affairs which is involved here. And asthe committee knows, 
this isa matter of burning interest to me always. 

There was some considerable dispute as I remember it, between our 
colleague from Wisconsin, Senator Wiley, and Senator Douglas, one 
of the primary sponsors of this bill, as to how Canada felt about this, 
and whether or not it had any effect upon the relationships between our 
country and Canada. 

And then, taking advantage of the end of the session last year, we 
had a newspaper report that Senator Douglas and the very distin- 
guished Representative from Illinois, Representative Yates, who is 
here today, and a very close friend of mine, and I am very honored 
by that friendship, went up to see the Prime Minister of Canada, Mr. 
Diefenbaker, about the proposals contained in this bill, and I think it 
is important, Mr. Chairman, because we do want to see the whole pic- 
ture, to have a news report, which I have here, and which I ask consent 
to introduce as part of my testimony, which is dated April 23, 1959, 
from the New York Times, the headline of which is “Canada Unyield- 
ing on Water Diversion.” 

Senator Douglas in that news report was reported as expressing 
the opinion that Canada would have been more cooperative with 
respect to its long-standing opposition to these proposals had they 
not come at the end of a long list of irritations between the two 
countries, but it is a fact, Mr. Chairman, that the Canadian objection 
remains, and it remains, put forth by their Government in pretty 
firm terms. 

As a matter of fact, we have two notes which again I ask be made 
a part of my statement, a note from the Canadian Government of 
February 20, 1959, with a rather strong statement in it to the effect 
that every withdrawal of water from the basin, Great Lakes Basin 

Senator Kerr. Would the Senator permit me to interrupt there? 
I would suggest to him that the statement to which he refers, in my 
judgment, has been put into the record, both by the Senator from 

isconsin and in the State Department’s communication. The clerk 
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will examine it, and if it is a different statement, or there is anything 
in it that is not already in the record, it will be put into the record, 
but not duplicated. 

Senator Javits. I thank my colleague. And then we have another 
Canadian note, No. 184, April 9, 1959, reiterating the same point at 
a somewhat later date. And again I would ask the same considera- 
tion be given to that statement. 

Senator Kerr. The same procedure will be applied. 

Senator Javits. Now, Mr. Chairman, finally, again, on the inter- 
national aspect of this matter. 

We have a good many water rights agreements with other coun- 
tries, and I think it is only fair to ask the Senate to give considera- 
tion to what kind of a precedent will be established if we, notwithstand- 
ing Canada’s objections, take action. Now, for example, we have 
agreements with Mexico regarding the Rio Grande and Rio Colorado, 
and with Canada as to a number of the border lakes, between the 
two countries, the Columbia and St. Lawrence Rivers, and Niagara 
Falls; and with the Republic of Panama involving the water re- 
quired for the Panama Canal. We also have many other areas of 
joint interest with Canada at this very moment in which negotiations 
are underway, and which will be affected by the approach we take 
in this matter. But in view of the attitude by the Canadian Gov- 
ernment, I think they must be given weight by negotiating with 
Canada now about international trade, financing and defense policies 
and such specific matters as tolls on the Welland Canal, Columbia 
River development, and St. Lawrence Seaway power. 

Now I mention that, Mr. Chairman, because I do think it is im- 
portant for us when we review the entire situation to have in mind 
all of the implications which flow from whatever we may do about 
this particular matter. 

Mr. Chairman, I would hope that there may be an opportunity 
this afternoon, although I know the hour is late, to hear our repre- 
sentatives from the New York State attorney general’s office who are 
here today, and I hope that will be considered by the committee as 
representing in a complete picture, with my own, and I understand 
Senator Keating will testify, too, the general position of the State of 
New York. 

Thank you. 

Senator Kerr. Thank you. 

Are there any questions? 

Senator McNamara. Mr. Chairman, I want to ask a question. 
Did you order our recorder to make the insertion requested by the 
Senator, which he has laid on the table there ? 

Senator Javits. The New York Times news story ? 

Senator McNamara. Yes. 

Senator Kerr. That will be done. 

(The news clipping from the New York Times referred to fol- 
me?) [Special to the New York Times] 


CANADA UNYIELDING ON WATER DIVERSION 
Ortrawa, April 23.—Arguments by two Members of the U.S. Congress failed 


today to weaken Canada’s opposition to a further diversion of water from Lake 
Michigan. 
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Prime Minister John Diefenbaker said he still opposed the plan to improve 
Chicago’s sewage disposal system by the use of an additional 1,000 cubic feet 
of water from the lake. 

He made his statement after an interview with Senator Paul Douglas and 
Representative Sidney R. Yates, Illinois Democrat, who spent 70 minutes try- 
ing to overcome his opposition. 

Engineers have told the Canadian Government that the legislation enacted by 
Congress would result in lowering the level of water in the Great Lakes and 
hampering navigation and power projects. 

Mr. Douglas expressed the opinion that Canada might have been more co- 
operative had the sewage project not come at the end of a long list of irrita- 
tions between the countries. These concern U.S. restrictions on imports of 
Canadian oil, import quotas on lead and zinc, the surplus-wheat disposal policy, 
and inequalities over sharing contracts for defense production. 

Senator Javirs. Thank you, very much, Mr. Chairman. 

Senator Kerr. Thank you, Senator. 

Is the junior Senator from New York here, Mr. Keating? 

Senator Javits. I think he arranged to testify on Wednesday. 
That is my understanding, but I could get him if it is desired to hear 
him today. Do you want him today, Mr. Chairman ? 

Senator Kerr. If he wants to appear, we are going to finish to- 
day if we can. However, I have the gravest of doubts 1f we do; and, 
if we do not, we will be in session in the morning. 

Senator Javits. I will get after him. 

Senator Kerr. Thank you very much. 

Is Congressman Madden here 


STATEMENT OF HON. RAY J. MADDEN, A REPRESENTATIVE FROM 
THE FIRST DISTRICT OF INDIANA 


Mr. Mappen. Mr. Chairman, I do not wish to take up any time of 
the Senate. I wish to submit my statement. 

My district joins Chicago. I appeared before the House Public 
Works Committee last session for this legislation, and in the number 
of years that this bill has been pending and, of course, some of the 
opposition to the bill has been from adjoining States to Illinois, and 
my district, I think, has as much heav em any district, any 


congressional district in the United States. e Carnegie Illinois 
Steel Mill, the Inland, the Youngstown, the main office of the Portland 
Cement and all the oil refineries are there in Whiting, in Chicago, and 
I have yet to receive any protests from any of these industries against 
this legislation. And I think that if this temporary withdrawal of a 
small amount of water means so much, some of the major industries in 
my area would certainly have protested against it. But up until now, 
after the years that this legislation has been pending, I have yet to 
receive a letter in opposition to it. 

And with my statement, that is about all I have to say. 

(The statement of Representative Ray J. Madden from Indiana 
follows :) 


STATEMENT BY REPRESENTATIVE Ray J. MApDDEN, First District oF INDIANA 


In the 85th Congress, I appeared before the House Public Works Committee 
in behalf of this legislation. My congressional district adjoins the city of Chi- 
cago to the south, immediately across the Indiana-Illinois State line. 

During the several years that this legislation has been considered by the Con- 
gress, I have not received any protests from industry, shippers, or organizations 
in our State against this bill. 
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The Senate and House has enacted this legislation twice but it has been vetoed 
each time by President Eisenhower. This legislation is temporary and experi- 
mental and will permit but a small diversion of 1,000 cubic feet of water per 
second only for 12 months during the 3-year experimental period. I understand 
that there is some argument with the Government of Canada on this legislation 
and it is my earnest hope that the President will sign the bill if enacted by the 
Senate. 


This diversion will be under the supervision of the Corps of Army Engineers, 
In case of a heavy storm off Lake Michigan coming from the north great prop- 
erty damage has been done along the south shore of Lake Michigan by heavy 
avalanches of water sweeping up against property and construction along the 
south shoreline. 

The small amount of experimental diversion provided for in this bill will not 
do any damage to the people living in Indiana and I do urge the committee to 
report favorably on H.R. 1. 

Senator Kerr. Thank you very much, Congressman. 

Mr. J. B. McMorran, superintendent of public works, representing 
the Governor of New York. 


STATEMENT OF GOV. NELSON A. ROCKEFELLER, PRESENTED BY 
J. BURCH McMORRAN, SUPERINTENDENT OF PUBLIC WORKS OF 
THE STATE OF NEW YORK 


Mr. McMorran. Mr. Chairman, I have a brief statement for Gov- 
ernor Rockefeller which I would like to read into the record. 

Senator Kerr. Off the record. 

same off the record.) 

' Senator Kerr. Proceed on the record. 

Mr. McMorran. Although phrased as study measures, H.R. 1 and 
S. 308 are bills designed to modify by congressional action the 1930 
Decree of the U.S. Supreme Court which limits the diversion of 
water from Lake Michigan into the Illinois Waterway at Chicago to 
1,500 cubic feet per second of water plus domestic pumpage. Ever 
since 1930 the Metropolitan Sanitary District of Greater Chicago has 
sought to increase this diversion by judicial or by congressional action. 
The State of New York has been and continues to be unalterably op- 
posed to any bill which would authorize the diversion of additional 
water from the Great Lakes-St. Lawrence system. 

Your committee is aware of the studies made by the U.S. Corps of 
Engineers and of the report of the Secretary of the Army that 1,500 
cubic feet per second is all the water needed for navigation purposes 
on the Illinois Waterway. It appears that the ea of these 
bills have the sole purpose in mind to increase the diversion at Chicago 
so as to benefit the sanitary district by savings in the cost of sewage 
treatment and by additional income from hydraulic power generated 
at Lockport on the Illinois Waterway. The U.S. Department of 
Health, Education, and Welfare has reported to your committee that 
the sanitary district could solve its sewage treatment problem without 
the diversion of additional water by means of chlorination and aera- 
tion at an average cost of about $1 million per year. If, instead of 
employing this means, the sanitary district 1s authorized to solve its 
problems by diverting additional water, it will cost the users of the 
Great Lakes-St. Lawrence system for navigation and power develop- 
ments many times this amount of money annually. 

As you know, the whole diversion problem is now before the U.S. 
Supreme Court, which recently appointed a special master to carry 
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the matter forward with all convenient speed. By the special master’s 
prompt action, counsel for the various States concerned have been 
directed to meet at his chambers on August 4. There the procedure 
will be set up leading to the ultimate solution of this diversion prob- 
lem with the rights of all the States concerned to be determined ina 
proper and legal manner. Therefore, it would seem that at this time, 
there is no pressing need for legislation on this subject. 

Since the time of the Supreme Court Decree in 1930, New York 
State has created a public corporation known as the Power Authority 
of the State of New York and has vested in it the right to develop 
hydroelectric power from the Great Lakes-St. Lawrence System. 
The power authority has obtained licenses from the Federal Power 
Commission for power project works at Niagara Falls and at Mas- 
sena, N.Y. It has constructed the St. Lawrence Power Project at 
Massena and is well along with the construction of the Niagara proj- 
ect. It is financing these projects without State or Federal credit. by 
revenue bonds to be paid from the sale, at no profit, of electric power. 
The projects are financed upon the basis that the power authority is 
entitled to use the flow of the Niagara and St. Lawrence Rivers un- 
diminished, except as provided in the 1930 decree of the Supreme 
Court. Any reduction in the amount of water available for power 
will reduce the revenue to the power authority, which necessarily will 
increase the cost of electricity to its consumers. Thus, the monetary 
benefits which either H.R. 1 or S. 308 would give to the Sanitary Dis- 
trict of Greater Chicago would be paid, in part at least, by the con- 
sumers of the power authority in New York State. Representations 
before you by the power authority will show these losses to these con- 
sumers. That the bills were drafted without regard for the rights 
and property of the people of New York becomes apparent from the 
fact. that the bills fail to make any provision for compensating the 
power authority or the people for the losses which they would sustain 
from any increased diversion of the waters at Chicago. 

The Great. Lakes are now in low elevation, and we need all the 
water available for the production of power. This is not merely a 
local matter because the power which the power authority itself gen- 
erates is necessary for defense industries vital to the safety of the 
Nation and for other industries whose economic welfare concerns the 
State and the Nation. 

I urge your committee to recommend disapproval of H.R. 1 and S. 
308 and of any other measure which would deprive the people of the 
State of New York of their full and established rights in the natural 
resources of the Great Lakes, of Lakes Erie and Ontario, and the 
Niagara and St. Lawrence Rivers. 

Signed by Nelson A. Rockefeller, Governor. 

Thank you. 

Senator Kerr. Senator Case. 

_Senator Case. Mr. McMorran, when will the master’s considera- 
tion of this matter be terminated? Is it directed to permanent allo- 
cations, or is it directed specifically to this matter of the temporary 
diversion for the purposes of the-—— 

Mr. McMorran. I cannot answer that, Senator Case, I do not know. 

May I refer to my colleagues just a moment ? 

I think one of the questions is the question of diversion of the water 
back into the lake, which has been discussed earlier this morning—— 
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Senator Casz. Would you repeat that statement? 

Mr. McMorran. I say, one of the questions I think this master will 
probably call upon is whether or not the effluent, after it goes through 
the sewage plant, should be returned to the lakes or passed on down 
the river as it now is. 

Senator Kerr. Is that the matter that you understand to be taken 
care of in this legislation ? 

Mr. McMorran. One of the things. That is what I understand; 

es, sir. 
* Senator Kerr. Or did you understand the legislation to be for the 
purpose of permitting an additional diversion out of the lake which 
would go on down the waterway into the Mississippi waters? 

Mr. McMorran. I do not believe I can answer that, sir. I do not 
know too much about what this master’s duties are. 

Senator Kerr. Senator Case. 

Senator Case. This paper which Senator McNamara from Mich- 
igan has just handed me apparently is an order from the Court reopen- 
ing the decree of April 21,1930. That is, it deals with an amendment 
application of complainants for a reopening of the decree of April 
21, 1930. However, it is beyond my knowledge as to whether or not 
under the powers which the Supreme Court has in this matter they 
could accomplish, not merely a temporary diversion for the purposes 
of studying it, but direct a diversion which would have all the effect 
and possible benefits or disadvantages that a permanent diversion 
would create. 

I think we ought to have in the record, and I would suggest the 
staff be requested to examine, these complaints which opened this 
matter before the Supreme Court and resulted in an appointment of 
a special master. 

enator Kerr. I say that this copy of the order of the Supreme 
Court has been made a part of the record. 

And also the witness who was here for the sanitary district, the vice 
president of that board—who was that ? 

Mr. Fenton. He has left at the moment, but whatever you may 
suggest I will see is carried out. 

Senator Kerr. Did not his statement contain an answer to the 
question by the Senator from South Dakota as to the effect of the-—— 

Mr. Fenxon. It is our position that there is no conflict between the 
cee of the Congress on H.R. 1 and the jurisdiction exercised 

y the Court in the reopening of the 1930 decree. 

Senator Kerr. Well, the Senator from Oklahoma could not be more 
completely in accord with your position, but there is no amendment 
to the jurisdiction of this Congress in connection with the bill before 
it. The question I asked you was whether or not the witness this 
morning in his statement answered the question which the Senator 
from South Dakota has just asked, which was information as to scope 
of the order issued by the Court, and the effect of it, primarily as to 
whether or not a recommendation brought back by the master would 
cover the desirability or advantage or disadvantage, or need or lack of 
need for a permanent diversion as unrelated to the temporary diver- 
sion as contemplated by this bill? 

Mr. Fenton. That was not covered in this morning’s statement. 


Senator Kerr. Can you as counsel for the Chicago Sanitary District 
answer that question ? 
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Mr. Fenton. Yes. 

Senator Kerr. Proceed. 

I only call you in here for the reason the witness before us says 
he does not know, and there are other eminent legal authorities here 
who are going to follow you, and I am sure that if your statement is 
subject to amendment, correction, or attack, then the opportunity 
will not be overlooked by them. 

Mr. Fenton. I am quite sure of that. I think, however, the answer 
won’t come from either myself as counsel for the sanitary district, or 
the eminent counsel of the other Lake States, in interpreting the 
order of the Court because the order of the Court merely says that— 
first of all, it covers the three points, if I may read the order—— 

Senator Kerr. I must say to you the Senator from South Dakota 
has read the order before he propounded the question 

Mr. Fenton. There are three points involved in the order that I 
wanted to point out as to what was before the Court. The first is 
the question as to the legal power of the Court itself. The association 
of commerce has asked leave to file an amicus curiae brief on the ques- 
tion as to whether or not, under the Rivers and Harbors Act of 1930, 
the Congress had not decided that the jurisdiction was vested in the 
Congress, the Legislature, and not in the Supreme Court. And the 
gave the historical reference to that, and may I say they granted, 
the Court granted, the right to file that brief. So obviously, that 
question must be still open in the minds of the Supreme Court, as to 
whether or not they have the jurisdiction or whether the jurisdiction 
rests with the Congress. 

Senator Kerr. Effected by an act of Congress, and if so, to what 
extent. 

Mr. Fenton. That is right. The question had to do with the diver- 
sion into the waterways, the Illinois Waterway, which was created 
under the Rivers and Harbors Act of 1930. And at that time the 
Congress decided that the amount that was then decreed by the Su- 
preme Court should be used for navigation in the waterway. And it 
is our position that that, by the creation of the waterway, it was the 
first time a Federal navigable waterway was created by the connection 
between Lake Michigan and the Illinois Waterway and the Missis- 
sippi. That was the first time that was created under the Rivers and 
Harbors Act of 1930 which was passed after the decree of 1930 of the 
Supreme Court. 

Senator Kerr. Will you explain to the committee your position as 
to the question of the Senator from South Dakota, which was, what 
was the action of the Supreme Court. You then answered with refer- 
ence tothat matter. Now that is No. 1. 

Mr. Fenton. All right. Then the States of New York and Penn- 
sylvania, Minnesota, Michigan, Wisconsin, and Ohio, filed an appli- 
cation as was referred to in our statement this morning, asking for a 
reopening of the decree. In the manual and the statement that was 
presented by the sanitary district this morning, there was a statement 
of the position of the State of Illinois in opposition to that. The 
a Court did grant that application for a reopening of the 
decree. 

Senator Kerr. Did they grant a reopening of the decree, or did they 
ask the master to study the matter and to recommend to them whether 
it should be reopened ? 
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Mr. Fenton. Maybe I better read the sentence that covers it. 

Senator Kerr. Then I would still ask you the question. You know, 
you are talking to a group of men who are not as learned in the law 
as you are, and in order that we might understand what the facts are, 
and not just again listen to the language, which we have all read, 
wouldn’t you answer my question ? 

Mr. Fenton. Frankly, Lam not sure that the Court 

Senator Kerr. Just tell us you do not know. You are in the com- 
pany of others who do not, you need not be ashamed of it. 

Mr. Fenton. What I am trying to say is I concede I do not know 
whether or not by this order, the Court has reopened the entire case 
and is going back to a fresh start, back to where they were prior to 
1930, or reopening it for the purpose of considering conditions as they 
are at this moment. ; 

Senator Kerr. Then the answer to the question is you do not know / 

Mr. Fenton. That is right. 

Senator Kerr. You can say it in a lot less words, and then I would 
not get lost in trying to follow you. 

In other words, then, the second part of the order is the one you do 
not know what 

Mr. Fenton. That is true, I de not know the extent of it. 

Senator Krrr. What about the third part ? 

Mr. Fenton. The third part had to do with an application that had 
been filed by the State of Illinois as an original action in the Supreme 
Court asking for a declaratory judgment whereby three of the villages 
outside of Chicago, Villa Park, Lombard, and Elmhurst, desired to 
take water from Lake Michigan. They had issued bonds for this, a 
sale had been in the process of consummation, letters had been received 
by some of the attorneys general of the Lake States advising that they 
would protest against it. And, of course, an issue was raised as to the 
salability of the bonds and therefore an original application for a 
declaratory judgment declaring that Illinois and these cities had the 
right to take the water from Lake Michigan. That was opposed by the 
Lake States and the Supreme Court granted the right to file the bill of 
complaint on behalf of these three Lake States. 

Senator Kerr. Now, does that mean that the Supreme Court asked 
the master to study and report back a recommendation as to what their 
decision should be concerning that application, or did the Supreme 
Court say that the towns could do so, and asked the master to investi- 
gate the procedure they would take in doing it? 

Mr. Fenton. No. In my judgment the master will hear evidence 
as to whether or not the conditions exist as alleged there as to th» 
imperativeness of those three towns taking water. 

Senator Kerr. I will say this, that unless the witnesses know more 
about what this Supreme Court decision means than I do, even at. this 
advanced state of learning with reference to it, there is grave doubt as 
to whether or not the committee would be safe in assuming that the 
Supreme Court had taken jurisdiction of determining whether or not 
this sanitary district should have the right to divert 1,000 cubic feet 
per second of water. 

What would be your reaction to that, Mr. MeMorran? 

Mr. McMorran. I am afraid I could not answer that, 

Senator Kerr. You do not know? 
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Mr. McMorran. I do not know. 

Senator Case. It certainly is my understanding that the Congress 
has full powers with regard to navigation and interstate commerce 
and with matters of this sort. What perplexes me is what power the 
Supreme Court has in this matter. 

Does the Supreme Court have a continuing power whereby this 
question can be reopened from time to time and a prior order amended 
so that this matter could be handled by the Supreme Court without 
any legislation from the Congress ? 

Senator Kerr. I hoped counsel for the sanitary district would be 
able to lucidly and decisively answer that question and it would be 
answered in such a way that other eminent authorities here in the field 
of law would not question it, but I do not know whether we are going 
to see that much desired testimony attained or not. My own judgment 
is that the matter is before the Supreme Court in an action with refer- 
ence to which certain orders have hem issued which are not definitely 


irrevocable and final, but subject to review by the Court from time to 
time. 

Senator Case. Mr. Chairman, I have here a copy of the order of the 
decree of April 21, 1930, and I suggest that it be placed in the record. 

Senator Kerr. I think that would be very appropriate, and also 
copies of the treaties of 1909 and 1950. 

(The information referred to is as follows :) 


Exuisit 7 (B) 
281 U.S. 686-698] 


No. 7, original. WISCONSIN et al. v. ILLINOIS et al. : 
No. 11, original. Muicuicgan v. SAME; and 
No. 12, original. New York v. Same. April 21, 1930. 


Decree. Announced by Mr. Justice Hotmes. (The Curer Justice took no part.) 


These causes came on to be heard upon the pleadings, evidence, and the ex- 
ceptions filed by the parties to the Report of the Special Master, as well as on the 
exceptions filed to the Report of the Special Master on Re-reference, and were 
argued by counsel. The Court now being fully advised in the premises, and for 
the purpose of carrying into effect the conclusions set forth in the opinions of this 
Court announced January 14, 1929, 278 U.S. 367, and April 14, 1930 [ante, p. 179}, 

It is now here ordered, adjudged, and decreed as follows: 

1. On and after July 1, 1930, the defendants, the State of Illinois and the 
Sanitary District of Chicago, their employees and agents, and all persons assum- 
ing to act under the authority of either of them, be and they hereby are enjoined 
from diverting any of the waters of the Great Lakes-St. Lawrence system or 
watershed through the Chicago Drainage Canal and its auxiliary channels or 
otherwise in excess of an annual average of 6,500 cubic feet per second in addi- 
tion to domestic pumpage. 

2. That on and after December 31, 1935, unless good cause be shown to the con- 
trary, the defendants, the State of Illinois and the Sanitary District of Chicago, 
their employees and agents, and all persons assuming to act under the authority 
of either of them, be and they hereby are enjoined from diverting any of the 
waters of the Great Lakes-St. Lawrence system or watershed through the Chicago 
Drainage Canal and its auxiliary channels or otherwise in excess of an annual 
average of 5,000 cubic feet per second in addition to domestic pumpage. 

3. That on and after December 31, 1938, unless good cause be shown to the 
contrary, the defendants, the State of Illinois and the Sanitary District of Chi- 
cago, their employees and agents, and all persons assuming to act under the 
authority of either of them, be and they hereby are enjoined from diverting any 
of the waters of the Great Lakes-St. Lawrence system or watershed through the 
Chicago Drainage Canal and its auxiliary channels or otherwise in excess of the 
annual average of 1,500 cubic feet per second in addition to domestic pumpage. 

45010—59——14 
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4. That the provisions of this decree as to the diverting of the waters of the 
Great Lakes-St. Lawrence system or watershed relate to the flow diverted by 
the defendants exclusive of the water drawn by the City of Chicago for domestic 
water supply purposes and entering the Chicago River and its branches or the 
Calumet River or the Chicago Drainage Canal as sewage. The amount so diverted 
is to be determined by deducting from the total flow at Lockport the amount of 
water pumped by the City of Chicago into its water mains and as so computed 
will include the run-off of the Chicago and Calumet drainage area. 

5. That the defendant the Sanitary District of Chicago shall file with the clerk 
of this Court semi-annually on July first and January first of each year, begin- 
ning July first, 1930, a report to this Court adequately setting forth the progress 
made in the construction of the sewage treatment plants and appurtenances 
outlined in the program as proposed by the Sanitary District of Chicago, and also 
setting forth the extent and effects of the operation of the sewage treatment 
plants, respectively, that shall have been placed in operation, and also the 
average diversion of water from Lake Michigan during the period from the entry 
of this decree down to the date of such report. 

6. That on the coming in of each of said reports, and on due notice to the other 
parties, any of the parties to the above entitled suits, complainants or defendants, 
may apply to the Court for such action or relief, either with respect to the time 
to be allowed for the construction, or the progress of construction, or the methods 
of operation, of any of said sewage treatment plants, or with respect to the di- 
version of water from Lake Michigan, as may be deemed to be appropriate. 

7. That any of the parties hereto, complainants or defendants, may, irrespec- 
tive of the filing of the above-described reports, apply at the foot of this decree 
for any other or further action or relief, and this Court retains jurisdiction of 
the above-entitled suits for the purpose of any order or direction, or modification 
of this decree, or any supplemental decree, which it may deem at any time to be 
proper in relation to the subject matter in controversy. 

And it is further ordered that the costs in these cases shall be taxable against 
the defendants. 


GREAT BRITAIN 1909 CONVENTION CONCERNING THE BOUNDARY WATERS BETWEEN 
THE UNITED STATES AND CANADA 


Signed at Washington January 11, 1909; ratification advised by the Senate 
March 3, 1909; ratified by the President April 1, 1910; ratified by Great Britain 
March 31, 1910; ratifications exchanged at Washington May 5, 1910; proclaimed 
May 13, 1910. 

ARTICLES 
I. Right of navigation. 
Il. Jurisdiction and control. 
III. Natural level or flow of boundary waters. 

IV. Construction or maintenance of obstructions. 

V. Diversion of waters of Niagara River 

VI. Diversion of waters of St. Mary and Milk Rivers. 

VII. International Joint Commission. 
. Jurisdiction of commission, 
. Reference of differences. 
. Consent for reference. 
. Meeting and organization. 
. Special agreements. 
XIII. Duration, ratification. 


The United States of America and His Majesty the King of United Kingdom 
of Great Britain and Ireland and of the British Dominions beyond the Seas, 
Emperor of India, being equally desirous to prevent disputes regarding the use 
of boundary waters and to settle all questions which are now pending between 
the United States and the Dominion of Canada involving the rights, obligations, 
or interests of either in relation to the other or to the inhabitants of the other, 
along their common frontier, and to make provision for the adjustment and 
settlement of all such questions as may hereafter arise, have resolved to conclude 
a treaty in furtherance of these ends, and for that purpose have appointed as 
their respective plenipotentiaries : 

The President of the United States of America, Elihu Root, Secretary of State 
of the United States ; and 

His Britannic Majesty, the Right Honorable James Bryce, O. M., his Ambassa- 
dor Extraordinary and Plenipotentiary at Washington ; 

Who, after having communicated to one another their full powers, found in 
good and due form, have agreed upon the following articles: 
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PRELIMINARY ARTICLE 


For the purposes of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting waterways, 
or the portions thereof, along which the international boundary between the 
United States and the Dominion of Canada passes, including all bays, arms, and 
inlets thereof, but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing from such 
lakes, rivers, and waterways, or the waters of rivers flowing across the boundary. 


ARTICLE I 


The High Contracting Parties agree that the navigation of all navigable bound- 
ary waters shall forever continue free and open for the purposes of commerce to 
the inhabitants and to the ships, vessels, and boats of both countries equally, 
subject, however, to any laws and regulations of either country, within its own 
territory, not inconsistent with such privilege of free navigation and applying 
equally and without discrimination to the inhabitants, ships, vessels, and boats 
of both countries. 

It is further agreed that so long as this treaty shall remain in force, this same 
right of navigation shall extend to the waters of Lake Michigan and to all canals 
connecting boundary waters, and now existing or which may hereafter be con- 
structed on either side of the line. Either of the High Contracting Parties may 
adopt rules and regulations governing the use of such canals within its own 
territory and may charge tolls for the use thereof, but all such rules and regula- 
tions and all tolls charged shall apply alike to the subjects or citizens of the 
Hight Contracting Parties and the ships, vessels, and boats of both of the High 
Contracting Parties, and they shall be placed on terms of equality in the use 
thereof. 

ARTICLE II. 


Each of the High Contracting Parties reserves to itself or to the several State 
Governments on the one side and the Dominion or Provincial Governments on 
the other as the case may be, subject to any treaty provisions now existing with 
respect thereto, the exclusive jurisdiction and control over the use and diversion, 
whether temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into boundary 
waters ; but it is agreed that any interference with or diversion from their natural 
channel of such waters on either side of the boundary, resulting in any injury on 
the other side of the boundary, shall give rise to the same rights and entitle the 
injured parties to the same legal remedies as if such injury took place in the 
country where such diversion or interference occurs; but this provision shall 
not apply to cases already existing or to cases expressly covered by special agree- 
ment between the parties hereto. 

It is understood, however, that neither of the High Contracting Parties intends 
by the foregoing provision to surrender any right, which it may have, to object 
to any interference with or diversions of waters on the other side of the boundary 
the effect of which would be productive of material injury to the navigation 
interests on its own side of the boundary. 


ARTICLE III. 


It is agreed that, in addition to the uses, obstructions, and diversions heretofore 
permitted or hereafter provided for by special agreement between the Parties 
hereto, no further or other uses or obstructions or diversions, whether temporary 
or permanent, of boundary waters on either side of the line, affecting the natural 
level or flow of boundary waters on the other side of the line, shall be made except 
by authority of the United States or the Dominion of Canada within their 
respective jurisdictions and with the approval, as hereinafter provided, of a 
joint commission, to be known as the International Joint Commission. 

The foregoing provisions are not intended to limit or interfere with the existing 
rights of the Government of the United States on the one side and the Government 
of the Dominion of Canada on the other, to undertake and carry on governmental 
works in boundary waters for the deepening of channels, the construction of 
breakwaters, the improvement of harbors, and other governmental works for the 
benefit of commerce and navigation, provided that such works are wholly on its 
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own side of the line and do not materially affect the level or flow of the boundary 
waters on the other, nor are such provisions intended to interfere with the ordi- 
nary use of such waters for domestic and sanitary purposes. 


ARTICLE IV. 


The High Contracting Parties agree that, except in cases provided for by special 
agreement between them, they will not permit the construction or maintenance on 
their respective sides of the boundary of any remedial or protective works or any 
dams or other obstructions in waters flowing from boundary waters or in waters 
at a lower level than the boundary in rivers flowing across the boundary, the 
effect of which is to raise the natural level of waters on the other side of the 
boundary unless the construction or maintenance thereof is approved by the afore- 
said International Joint Commission. 

It is further agreed that the waters herein defined as boundary waters and 
waters flowing across the boundary shall not be polluted on either side to the 
injury of health or property on the other. 


ARTICLE V. 


The High Contracting Parties agree that it is expedient to limit the diversion 
of waters from the Niagara River so that the level of Lake Erie and the flow of 
the stream shall not be appreciably affected. It is the desire of both Parties to 
accomplish this object with the least possible injury to investments which have 
already been made in the construction of power plants on the United States side 
of the river under grants of authority from the State of New York, and on the 
Canadian side of the river under licenses authorized by the Dominion of Canada 
and the Province of Ontario. 

So long as this treaty shall remain in force, no diversion of the waters of the 
Niagara River above the Falls from the natural course and stream thereof shall 
be permitted except for the purposes and to the extent hereinafter provided. 

The United States may authorize and permit the diversion within the State 
of New York of the waters of said river above the Falls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of twenty 
thousand cubic feet of water per second. 

The United Kingdom, by the Dominion of Canada, or the Province of Ontario, 
may authorize and permit the diversion within the Province of Ontario of the 
waters of said river above the Falls of Niagara, for power purposes, not exceed- 
ing in the aggregate a daily diversion at the rate of thirty-six thousand cubic 
feet of water per second. 

The prohibitions of this article shall not apply to the diversion of water for 
sanitary or domestic purposes, or for the service of canals for the purposes of 
navigation. 

ARTICLE VI. 


The High Contracting Parties agree that the St. Mary and Milk Rivers and 
their tributaries (in the State of Montana and the Provinces of Alberta and 
Saskatchewan) are to be treated as one stream for the purposes of irrigation and 
power, and the waters thereof shall be apportioned equally between the two 
countries, but in making such equal apportionment more than half may be taken 
from one river and less than half from the other by either country so as to 
afford a more beneficial use to each. It is further agreed that in the division 
of such waters during the irrigation season, between the 1st of April and 31st 
of October, inclusive, annually, the United States is entitled to a prior appro- 
priation of 500 cubic feet per second of the waters of the Milk River, or so much 
of such amount as constitutes three-fourths of its natural flow, and that Canada 
is entitled to a prior appropriation of 500 cubic feet per second of the flow of 
St. Mary River, or so much of such amount as constitutes three-fourths of its 
natural flow. 

The channel of the Milk River in Canada may be used at the convenience of 
the United States for the conveyance, while passing through Canadian territory, 
of waters diverted from the St. Mary River. The provisions of Article II of 
this treaty shall apply to any injury resulting to property in Canada from the 
conveyance of such waters through the Milk River. 

The measurement and apportionment of the water to be used by each country 
shall from time to time be made jointly by the properly constituted reclamation 
officers of the United States and the properly constituted irrigation officers of 
His Majesty under the direction of the International Joint Commission. 
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ARTICLE VII. 


The High Contracting Parties agree to establish and maintain an International 
Joint Commission of the United States and Canada composed of six commis- 
sioners, three on the part of the United States.appointed by the President thereof, 
and three on the part of the United Kingdom appointed by His Majesty on the 
recommendation of the Governor in Council of the Dominion of Canada. 


ARTICLE VIII. 


This International Joint Commission shall have jurisdiction over and shall 
pass upon all cases involving the use or obstruction or diversion of the waters 
with respect to which under Articles III and IV of this treaty the approval of 
this Commission is required, and in passing upon such cases the Commission 
shall be governed by the following rules or principles which are adopted by 
the High Contracting Parties for this purpose: 

The High Contracting Parties shall have, each on its own side of the boundary, 
equal and similar rights in the use of the waters hereinbefore defined as bound- 
ary waters. 

The following order of precedence shall be observed among the various uses 
enumrated hereinafter for these waters, and no use shall be permitted which 
ends materially to conflict with or restrain any other use which is given pref- 
erence over it in this order of precedence: 

(1) Uses for domestic and sanitary purposes ; 

(2) Uses for navigation, including the service of canals for the purposes 
of navigation ; . 

(3) Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb any existing uses of 
boundary. waters on either side of the’ boundary. 

The requirement for an equal division may in the discretion of the Commis- 
sion.be suspended in cases of temporary diversions along boundary waters at 
points where such equal division cannot be made advantageously. on account 
of local conditions, and where such diversion does not diminish elsewhere the 
amount available for use on the other side. 

The Commission in its discretion may make its approval in any case conditional 
upon the construction of remedial or protective works to compensate so far as 
possible for the particular use or diversion proposed, and in such cases may 
require that suitable and adequate provision, approved by the Commission, be 
made for the protection and indemnity against injury of any interests on either 
side of the boundary. 

In cases involving the elevation of the natural level of waters on either side 
of the line as a result of the construction or maintenance on the other side of 
remedial or protective works or dams or other obstructions in boundary waters 
or in waters flowing therefrom or in waters below the boundary in rivers flow- 
ing across the boundary, the Commission shall require, as a condition of its 
approval thereof, that suitable and adequate provision, approved by it, be 
made for the protection and indemnity of all interests on the other side of the 
line which may be injured thereby. 

The majority of the Commissioners shall have power to render a decision. 
In case the Commission is evenly divided upon any question or matter presented 
to it for decision, separate reports shall be made by the Commissioners on each 
side to their own Government. The High Contracting Parties shall thereupon 
endeavor to agree upon an adjustment of the question or matter of difference, 
and if an agreement is reached between them, it shall be reduced to writing in 
the form of a protocol, and shall be communicated to the Commissioners, who 
shall take such further proceedings as may be necessary to carry out such agree- 
ment. 


ARTICLE IX. 


The High Contracting Parties further agree that any other questions or mat- 
ters of difference arising between them involving the rights, obligations, or 
interests of either in relation to the other or to the inhabitants of the other along 
the common frontier between the United States and the Dominion of Canada, 
shall be referred from time to time to the International Joint Commission for 
examine into and report upon the facts and circumstances of the particular 
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or the Government of the Dominion of Canada shall request that such questions 
or matters of difference be so deferred. 

The International Joint Commission is authorized in each case so referred to 
examine into and report upon the facts and circumstances of the particular 
questions and matters referred, together with such conclusions and recommenda- 
tions as may be appropriate, subject, however, to any restrictions or exceptions 
which may be imposed with respect thereto by the terms of the reference. 

Such reports of the Commission shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and shall in no 
way have the character of an arbitral award. 

The Commission shall make a joint report to both Governments in all cases 
in which all or a majority of the Commissioners agree, and in case of disagree- 
ment the minority may make a joint report to both Governments, or separate 
reports to their respective Governments. 

In case the Commission is evenly divided upon any question or matters referred 
to it for report, separate reports shall be made by the Commissioners on each 
side to their own Government. 

ARTICLE x. 


Any questions or matters of difference arising between the High Contracting 
Parties involving the rights, obligations, or interests of the United States or of 
the Dominion of Canada either in relation to each other or to their respective 
inhabitants, may be referred to decision to the International Joint Commission 
by the consent of the two Parties, it being understood that on the part of the 
United States any such action will be by and with the advice and consent of 
the Senate, and on the part of His Majesty’s Government with the consent of 
the Governor General in Council. In each case so referred, the said Com- 
mission is authorized to examine into and report upon the facts and circum- 
stances of the particular questions and matters referred, together with such 
conclusions and recommendations as*may be appropriate, subject, however, to 
any restrictions or exceptions which may be imposed with respect thereto by 
the terms of the reference. 

A majority of the said Commission shall have power to render a decision 
or finding upon any of the questions or matters so referred. 

If the said Commission is equally divided or otherwise unable to render a 
decision or finding as to any questions or matters so referred, it shall be the 
duty of the Commissioners to make a joint report to both Governments, or 
separate reports to their respective Governments, showing the different con- 
clusions arrived at with regard to the matters or questions so referred, which 
questions or matters shall thereupon be referred for decision by the High Con- 
tracting parties to an umpire chosen in accordance with the procedure pre- 
scribed in the fourth, fifth, and sixth. paragraphs of Article XLV of The 
Hague Convention for the pacific settlement of international disputes, dated 
October 18, 1907. Such umpire shall have power to render a final decision 


with respect to those matters and questions so referred on which the Com- 
mission failed to agree. 


ARTICLE XI. 


A duplicate original of all decisions rendered and joint reports made by the 
Commission shall be transmitted to and filed with the Secretary of State of the 
United States and the Governor General of the Dominion of Canada, and to 
them shall be addressed all communications of the Commission. 


ARTICLE XII. 


The International Joint Commission shall meet and organize at Washington 
promptly after the members thereof are appointed, and when organized the 
Commission may fix such times and places for its meetings as may be necessary. 
subject at all times to special call or direction by the two Governments. Each 
Commissioner, upon the first joint meeting of the Commission after his appoint- 
ment, shall before proceeding with the work of the Commission, make and 
subscribe a solemn declaration in writing that he will faithfully and impartially 
perform the duties imposed upon him under this treaty, and such declaration 
shall be entered on the records of the proceedings of the Commission. 

The United States and Canadian sections of the Commission may each appoint 
a secretary, and these shall act as joint secretaries of the Commission at its 
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joint sessions, and the Commission may employ engineers and clerical assist- 
ants from time to time as it may deem advisable. The salaries and personal 
expenses of the Commission and of the secretaries shall be paid by their respec- 
tive Governments, and all reasonable and necessary joint expenses of the 
Commission, incurred by it, shall be paid in equal moieties by the High 
Contracting Parties. 

The Commission shall have power to administer oaths to witnesses, and to 
take evidence on oath whenever deemed necesgary in any proceeding, or inquiry, 
or matter within its jurisdiction under this treaty, and all parties interested 
therein shall be given convenient opportunity to be heard, and the High Con- 
tracting Parties agree to adopt such legislation as may be appropriate and 
necessary to give the Commission the powers above mentioned on each side 
of the boundary, and to provide for the issue of subpoenas and for compelling 
the attendance of witnesses in proceedings before the Commission. The Com- 
mission may adopt such rules of procedure as shall be in accordance with 
justice and equity and may make such examination in person and through 
agents or employees as may be deemed advisable. 


ARTICLE XIil. 


In all cases where special agreements between the High Contracting Parties 
hereto are referred to in the foregoing articles, such agreements are understood 
and intended to include not only direct agreements between the High Contract- 
ing Parties, but also any mutual arrangement between the United States and 
the Dominion of Canada expressed by concurrent or reciprocal legislation on 
the part of Congress and the Parliament of the Dominion. 


ARTICLE XIV. 


The present treaty shall be ratified by the President of the United States of 
America, by and with the advice and consent of the Senate thereof, and by His 
Britannic Majesty. The ratifications shall be exchanged at Washington as soon 
as possible and the treaty shall take effect on the date of the exchange of its 
ratifications. It shail remain in force for five years, dating from the day of 
exchange of ratification, and thereafter until terminated by twelve months’ writ- 
ten notice given by either High Contracting Party to the other. 

In faith whereof the respective plenipotentiaries have signed this treaty in 
duplicate and have hereunto affixed their seals. 

Due at Washington the 11th day of January, in the year of our Lord one 
thousand nine hundred and nine. 

(Signed) Exrav Roor [Sear] 
(Signed) James Bryce [Sea] 


And whereas the Senate of the United States by their resolution of Mareh 3, 
1909, (two thirds of the Senators present concurring therein) did advise and 
consent to the ratification of the said Treaty with the following understanding, 
to-wit : 

“Resolved further, as a part of this ratification, That the United States ap- 
proves this treaty with the understanding that nothing in this treaty shall be 
construed as affecting, or changing, any existing territorial or riparian rights 
in the water, or rights of the owners of lands under water, on either side of 
the international boundary of the rapids of the St. Mary’s river at Sault Ste. 
Marie, in the use of the waters flowing over such lands, subject to the require- 
ments of navigation in boundary waters and of navigation canals, and without 
prejudice to the existing right of the United States and Canada, each to use the 
waters of the St. Mary’s river, within its own territory, and further, that nothing 
in this treaty shall be construed to interfere with the drainage of wet swamp 
and overflowed lands into streams flowing into boundary water, and that this 
interpretation will be mentioned in the ratification of this treaty as conveying 
the true meaning of the treaty, and will, in effect, form part of the treaty”; 

And whereas the said understanding has been accepted by the Government 
of Great Britain, and the ratifications of the two Governments of the said treaty 
were exchanged in the City of Washington, on the 5th day of May, one thousand 
nine hundred and ten; 

Now, therefore, be it known that I, Writ1AmM Howarp Tart, President of the 
United States of America, have caused the said treaty and the said understanding, 
as forming a part thereof, to be made public, to the end that the same and every 
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article and clause thereof may be observed and fulfilled with good faith by the 
United States and the citizens thereof. 

In testimony whereof, I have hereunto set my hand and caused the seal of the 
United States to be affixed. 

Done at the City of Washington this thirteenth day of May in the year of our 
Lord one thousand nine hundred and ten, and of the Independence of the United 
States of America the one hundred and thirty-fourth. 

[SEAL] Wma. H. Tart. 

By the President : 

P. C. KNox, 
Secretary of State. 


PROTOCOL OF EXCHANGE 


On proceeding to the exchange of the ratifications of the treaty signed at 
Washington on January 11, 1909, between the United States and Great Britain, 
relating to boundary waters and questions arising along the boundary between 
the United States and the Dominion of Canada, the undersigned plenipoten- 
tiaries, duly authorized thereto by their respective Governments, hereby declare 
that nothing in this treaty shall be construed as affecting, or changing, any ex- 
isting territorial, or riparian rights in the water, or rights of the owners of lands 
under water, on either side of the international boundary at the rapids of the St. 
Mary’s River at Sault Ste. Marie, in the use of the waters flowing over such 
lands, subject to the requirements of navigation in boundary waters and of 
navigation canals, and without prejudice to the existing right of the United 
States and Canada, each to use the waters of the St. Mary’s River, within its own 
territory; and further, that nothing in this treaty shall be construed to inter- 
fere with the drainage of wet, swamp, and overflowed lands into streams flow- 
ing into boundary waters, and also that this declaration shall be deemed to 
have equal force and effect as the treaty itself and to form-an integral part 
thereto. 

The exchange of ratifications then took place in the usual form. 

In witness whereof, they have signed the present Protocol of Exchange and 
have affixed their seals thereto. 

Done at Washington this 5th day of May, one thousand nine hundred and ten. 


PHILANDER C. Knox [SEAL] 
JAMES BRYCE [SEAL] 


On August 9, 1950, when the Senate ratified the treaty with Canada which 
makes the Niagara power project possible, the Senate also unanimously approved 
a reservation to that treaty. 

The treaty is as follows: 


{Executive N, 8ist Cong., 2d sess.] 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING THE TREATY 
BETWEEN THE UNITED STATES OF AMERICA AND CANADA CONCERNING USES OF 
THE WATERS OF THE NIAGARA RIVER, SIGNED AT WASHINGTON, FEBRUARY 27, 
1950 


May 2, 1950.—The treaty was read the first time and the injunction of secrecy 
was removed therefrom. The treaty and all accompanying documents includ- 
ing the President’s message of transmittal and the report by the Secretary of 
State were referred to the Committee on Foreign Relations and ordered to be 
printed for the use of the Senate 


THE WHITE Hovusk, May 2, 1950. 
To the Senate of the United States: 


With a view to receiving the advice and consent of the Senate to ratification, 
I transmit herewith a treaty between the United States of America and Canada 
concerning uses of the waters of the Niagara River, signed at Washington Feb- 
ruary 27, 1950, together with a report of the Secretary of State. 

This treaty is necessary in order to make definite and permanent allocations 
of Niagara River water for domestic, scenic, navigation, and power purposes. 
At present these allocations are governed by an obsolete and inadequate set of 
international agreements. 
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The new treaty is designed to preserve and enhance the scenic beauty of 
Niagara Falls and to prescribe how much water, consistent with this purpose, 
may be diverted for power purposes in the two countries. 

Today the beauty of the falls—particularly of the Horseshoe Falls on the 
Canadian side—is impaired by uneven distribution of the waters over the crest 
and concentrated flows are accelerating erosion. This treaty makes positive 
provision to correct this situation by providing for the construction of works 
designed to spread the waters over the falls in an unbroken crestline and reduce 
the concentrated flows over parts of the crest. 

The treaty reserves the necessary amounts of water for the scenic beauty of 
the falls, as well as for domestic and sanitary purposes and for navigation, and 
provides that the remaining water shall be available for power and shall be 
divided equally between the United States and Canada. 

The flow of water between Lake Erie and Lake Ontario is the greatest poten- 
tial source of hydroelectric power at one location on this continent. For many 
years some of this water has been used to produce hydroelectric power. The 
International Boundary Waters Treaty, signed January 11, 1909, authorized 
some diversion for power purposes, and exchanges of notes between the United 
States and Canada in 1941 and 1948 provided for additional temporary diver- 
sions to meet emergency needs. In all, some 82,000 cubic feet of water per sec- 
ond has been authorized to be diverted for power purposes, of which 56,000 
cubie feet is on a permanent basis, and some 1,290,000 kilowatts of power capac- 
ity have been installed on both sides of the border. 

For some time it has been evident that much more hydroelectric power can 
be produced from the Niagara River without detriment to navigation or to the 
scenic beauty of Niagara Falls. In September 1949 the staff of the Federal 
Power Commission reported that by using the water which can properly be made 
available for power, through modern, efficient generating facilities, some 1,250,- 
000 kilowatts of net additional power capacity can be developed in the United 
States. The Federal Power Commission staff report did not, of course, cover 
in detail the additional capacity which might be added on the Canadian side, 
where more water is already being used than in the United States. It is evident 
however, that several hundred thousand kilowatts of additional power can also 
be made available in Canada. 

Thus, the new treaty will permit the development of substantial amounts of 
low-cost power, in an area of urgent need, without detriment to the scenic 
beauty of the Falls. I believe it is a fair and wise treaty, which protects all 
legitimate interests, and I recommend its approval by the Senate. 

It is clear that the additional power to be produced from the Niagara River 
should be considered in relation to other sources of hydroelectric power in the 
northeastern United States, particularly the St. Lawrence seaway and power 
project which is in the same watershed. 

The St. Lawrence project is urgently needed, of course, not only as a source 
of additional power, but equally as an additional avenue of transportation. 
Considered from the power point of view alone, however, both the Niagara and 
St. Lawrence sources are badly needed. The national security and the economic 
growth of this part of the country require that additional sources of low-cost 
power should be rapidly developed. The staff of the Federal Power Commission 
found that the need for power in the northeastern part of the country is so great 
that the additional power from the Niagara River, together with that to be made 
available from the St. Lawrence seaway and power project, can all be used in 
New York and adjacent States as soon as the necessary works can be constructed. 

When the Niagara treaty has been ratified, the question will naturally arise 
as to how additional facilities shall be developed to achieve the best use of 
water to be diverted for power purposes. My own views on this question are a 
matter of public record; I believe that the additional power facilities should 
be publicly constructed, in order that the benefits of the hydroelectric power 
=" there can be passed on to the people at the lowest possible cost to 
them. 


This is a question, however, which is not determined by the treaty itself. It 
is a question which we in the United States must settle under our own pro- 
cedures and laws. It would not be appropriate either for this country or for 
Canada to require that an international agreement between them contain the 
solution of what is entirely a domestic problem. All this treaty does is to 
make additional water legally available for power purposes in each of the two 
countries. This is a step which must be taken in the interest of the United 
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States. It is one which should be left separate from the steps which must be 
taken in this country in order to convert this water into additional power. 

Accordingly, I urge the Senate to consider this treaty promptly, in order that 
this hydroelectric power, badly needed in the United States and Canada, can be 
made available at the earliest possible time. 


Harry 8. TRuMAN. 


DEPARTMENT OF STATE, 
Washington, March 8, 1950. 
The PRESIDENT, 
The White House: 


I have the honor to transmit to you a treaty between the United States of 
America and Canada concerning uses of water of the Niagara River, signed at 
Washington on February 27, 1950, with the recommendation that it be submitted 
to the Senate for its advice and consent to ratification. 

Negotiations with Canada for the treaty were initiated by the Department of 
State at your request, and participating therein along with officials: of the De- 
partment were representatives of the Federal Power Commission and of the Corps 
of Engineers, Department of the Army. The negotiators were aided in their 
work by the report dated September 28, 1949, of the Bureau of Power of the 
Federal Power Commission entitled “Possibilities for Redevelopment of Niagara 
Falls for Power,” which discusses the possibilities of increased power develop- 
ment of the Niagara River in connection with the preservation of the scenic 
spectacle of the falls. 

The treaty has been negotiated with the objective of establishing a formula 
which will protect and enhance the natural beauty of Niagara Falls and rapids 
and also provide for a more efficient use of the water resources available for 
power development than is now permitted by international agreement. 

As a means of achieving its objective, the new treaty establishes a schedule 
for the minimum amount of water which is to flow over Niagara Falls and 
through the rapids for scenic purposes. Flows in excess of the water reserved 
for scenic purposes by the schedule may be diverted for power purposes, and 
the water thus made available for power purposes is to be divided equally 
between the United States and Canada. The schedule wag derived from and is 
considered to be in accordance with the conclusions of the Special International 
Niagara Board in its report dated June 22, 1928, on the preservation and im- 
provement of Niagara Falls and rapids, which was submitted to the United 
‘States and Canada on December 11, 1929, and has been printed as Senate Docu- 
ment No. 128, 7ist Congress, 2d session. 

In recognition of the primary obligation to preserve the scenic beauty of the 
falls, the United States and Canada have further agreed in the treaty to com- 
plete, in accordance with the objectives of the aforementioned final report of 
the Special International Niagara Board, the remedial works considered neces- 
sary to enhance the beauty of the falls by distributing the waters so as to 
produce an unbroken crestline. The International Joint Commission is to be 
requested to make recommendations as to the nature and design of the remedial 
works and the allocation of the task of construction as between the two coun- 
tries. Upon approval by the United States and Canada of the recommenda- 
tions, the construction will be undertaken pursuant thereto under the super- 
vision of the International Joint Commission, and to be completed within 4 years 
after the date of approval of the recommendations. The total cost of the works 
is to be divided equally between the United States and Canada. It is estimated 
that the remedial works will cost the two Governments a total of $1,750,000. 

A portion of the remedial works already constructed consists of a sub- 
merged weir above Horseshoe Falls. By an exchange of notes, dated October 27, 
1941, and approved by the United States Senate November 27, 1941, the Gov- 
ernments of the United States of America and Canada agreed to commence 
the construction of this submerged weir in 1942. Construction was completed 
in 1948, and the net cost to the two Governments was $785,446.41. This sub- 
merged weir raised the level of the Niagara River about 1 foot and almost 
doubled the flow over the American Falls, thereby improving its appearance 
and also increasing the flow to the existing powerplants with intakes upstream 
from the weir. 

With respect to power development, the treaty will place on a permanent 
basis the diversions of water from the Niagara River which may be authorized 
for power purposes. It will terminate the provisions of agreements now in 
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force between the United States and Canada relating to the quantity of water 
which at present may be diverted for power purposes, namely, the third, fourth, 
and fifth paragraphs of article V of the treaty between the United States of 
America and Great Britain with respect to boundary waters between the United 
States of America and Canada, signed at Washington, January 11, 1909 (36 
Stat. 2448), and the notes exchanged between the Government of the United 
States of America and the Government of Canada at Washington on May 20, 
1941 (55 Stat. 1276), October 27, and November 27, 1941 (55 Stat. 1380), and 
December 23, 1948 (S. Ex. J, 81st Cong., 1st sess.), authorizing for emergency 
purposes temporary additional diversions. 

In place of the above provisions, which, with the exception of those contained 
in the 1909 treaty, are temporary in character, there will be upon the entry into 
force of the new treaty a permanent agreement which will make possible the 
long overdue redevelopment of the power potential of the Niagara River. It 
will permit the construction of new powerplants of the latest design to make 
the most efficient use of the available water. This more complete utilization 
of the water resources of the Niagara River for the production of hydroelectric 
power will constitute one important measure for increasing the supply of ur- 
gently needed power in northeastern United States and southeastern Canada. 

The treaty defines the water which shall be available for scenic and power 
purposes as the total outflow from Lake Erie to the Welland Canal and Niagara 
River (including the Black Rock Canal) exclusive of the needs for sanitary, 
domestic, and navigation purposes. The Welland Canal is mentioned separately 
from the Niagara River because it diverts water directly from Lake Erie and is 
used in part to convey water for power as well as for navigation and sanitary 
purposes. The Black Rock Canal diverts water from Lake Erie for navigation 
purposes and returns the water to the Niagara River above the falls. 

Waters which are being diverted into the natural drainage of the Great Lakes 
system from the Hudson Bay system, through the existing Long Lac-Ogoki 
works, continue to be governed by the notes exchanged between the Government 
of the United States of America and the Government of Canada at Washington 
October 14 and 31 and November 7, 1940 (54 Stat. 2426), and are not included 
in the waters allocated under the provisions of the treaty. In compensation for 
the water thus added to the Great Lakes system these notes authorize Canada 
to divert an equivalent amount of water above the falls. 

As a means of supervising the diversion of water from the Niagara River, 
the treaty provides that the United States and Canada shall each designate a 
representative who, acting jointly, shall ascertain and determine the amounts 
of water available for the purposes of the treaty. The two representatives also 
have the duty of keeping records of the amount of water available and the 
amounts of water used for power diversions. 

The two Governments have agreed in the treaty that until such time as there 
are facilities in the territory of one country to use its full share of the diversions 
of water for power purposes, the other country may use the portion of that 
share for the use of which facilities are not available. 

Neither the United States nor Canada will be responsible for physical injury 
or damage to persons or property in the territory of the other which may be 
caused by any act authorized or provided for by the treaty. 

The treaty will come into force on the date of exchange of ratifications and 
continue in force for a period of 50 years and thereafter until 1 year from the 
day on which either party shall give notice to the other party of its intention 
of terminating the treaty. The period of at least 50 years’ duration for the 
treaty has been provided for in order to allow a sufficient period for the amorti- 
zation of bonds which may be issued in connection with the financing of power 
redevelopment at Niagara Falls. 

Respectfully submitted. 

Dean ACHESON. 


(Enclosure: Treaty between the United States of America and Canada con- 
cerning uses of water of the Niagara River.) 


TREATY BETWEEN THE UNITED STATES OF AMERICA AND CANADA CONCERNING USES 
OF THE WATERS OF THE NIAGARA RIVER 


The United States of America and Canada, recognizing their primary obliga- 
tion to preserve and enhance the scenic beauty of the Niagara Falls and River 
and, consistent with that obligation, their common interest in providing for the 
most beneficial use of the waters of that River. 
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Considering that the quantity of water which may be diverted from the 
Niagara River for power purposes is at present fixed by article V of the treaty 
with respect to the boundary waters between the United States of America and 
Canada, signed at Washington, January 11, 1909, between the United States of 
America and Great Britain, and by notes exchanged between the Government 
of the United States of America and the Government of Canada in 1940, 1941, 
and 1948 authorizing for emergency purposes temporary additional diversions. 

Recognizing that the supply of low cost power in northeastern United States 
and southeastern Canada is now insufficient to meet existing and potential 
requirements and considering that the water resources of the Niagara River may 
be more fully and efficiently used than is now permitted by international 
agreement, 

Desiring to avoid a continuing waste of a great natural resource and to make 
it possible for the United States of America and Canada to develop, for the bene- 
fit of their respective peoples, equal shares of the waters of the Niagara River 
available for power purposes ; and 

Realizing that any redevelopment of the Niagara River for power in the 
United States of America and Canada is not advisable until the total diversion 
of water which may be made available for power purposes is authorized perma- 
nently and any restrictions on the use thereof are agreed upon, 

Have resolved to conclude a treaty in furtherance of these ends and for that 
purpose have appointed as their plenipotentiaries : 

The United States of America: 

Dean Acheson, Secretary of State of the United States of America, and 

Canada: 

H. H. Wrong, Ambassador Extraordinary and Plenipotentiary of Canada 
to the United States of America, 

Who, after having communicated to one another their full powers, found in 
good and due form, have agreed upon the following articles: 


ARTICLE I 


This treaty shall terminate the third, fourth, and fifth paragraphs of article 
V of the treaty between the United States of America and Great Britain relat- 
ing to boundary waters and questions arising between the United States of 
America and Canada dated January 11, 1909, and the provisions embodied in 
the notes exchanged between the Government of the United States of America 
and the Government of Canada at Washington on May 20, 1941, October 27, 1941, 
November 27, 1941, and December 23, 1948, regarding temporary diversions of 
water of the Niagara River for power purposes. 


ARTICLE II 


The United States of America and Canada agree to complete in accordance 
with the objectives envisaged in the final report submitted to the United States 
of America and Canada on December 11, 1929, by the Special International 
Niagara Board, the remedial works which are necessary to enhance the beauty 
of the falls by distributing the waters so as to produce an unbroken crestline on 
the falls. The United States of America and Canada shall request the Interna- 
tional Joint Commission to make recommendations as to the nature and design 
of such remedial works and the allocation of the task of construction as between 
the United States of America and Canada. Upon approval of the United States 
of America and Canada of such recommendations the construction shall be 
undertaken pursuant thereto under the supervision of the International Joint 
Commission and shall be completed within 4 years after the date upon which 
the United States of America and Canada shall have approved the said recom- 
mendations. ‘The total cost of the works shall be divided equally between the 
United States of America and Canada. 


ARTICLE III 


The amount of water which shall be available for the purposes included in 
articles IV and V of this treaty shall be the total outflow from Lake Erie to the 
Welland Canal and the Niagara River (including the Black Rock Canal) less the 
amount of water used and necessary for domestic and sanitary purposes and 
for the service of canals for the purposes of navigation. Waters which are 
being diverted into the natural drainage of the Great Lakes System through the 
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existing Long Lac-Ogoki works shall continue to be governed by the notes ex- 
changed between the Government of the United States of America and the 
Government of Canada at Washington on October 14 and 31 and November 7, 
1940, and shall not be included in the water allocated under the provisions of 
this treaty. 

ARTICLE IV 


In order to reserve sufficient amounts of water in the Niagara River for scenic 
purposes, no diversions of the water specified in article III of this treaty shall 
be made for power purposes which will reduce the flow over Niagara Falls to less 
than 100,000 cubic feet per second each day between the hours of 8 a.m., e.s.t., 
and 10 p.m., e.s.t., during the period of each year beginning April 1 and ending 
September 15, both dates inclusive, or to less than 100,000 cubic feet per second 
each day between the hours of 8 a.m., e.s.t., and 8 p.m., e.s.t., during the period 
of each year beginning September 16 and ending October 31, both dates inclusive, 
or to less than 50,000 cubic feet per second at any other time; the minimum rate 
of 50,000 cubic feet per second to be increased when additional water is required 
for flushing ice above the falls or through the rapids below the falls. No 
diversion of the amounts of water, specified in this article to flow over the falls, 
shall be made for power purposes between the falls and Lake Ontario. 


ARTICLE V 


All water specified in article III of this treaty in excess of water reserved 
for scenic purposes in article [V may be diverted for power purposes. 


ARTICLE VI 


The waters made available for power purposes by the provision of this treaty 
shall be divided equally between the United States of America and Canada. 


ARTICLE VII 

The United States of America and Canada shall each designate a representative 
who, acting jointly, shall ascertain and determine the amounts of water available 
for the purposes of this treaty, and shall record the same, and shall also record 
the amounts of water used for power diversions. 


ARTICLE VIII 


Until such time as there are facilities in the territory of one party to use its 
full share of the diversions of water for power purposes agreed upon in this 
treaty, the other party may use the portion of that share for the use of which 
facilities are not available. 


ARTICLE Ix 


Neither party shall be responsible for physical injury or damage to persons or 
property in the territory of the other which may be caused by any act authorized 
or provided for by this treaty. 


ARTICLE X 


This treaty shall be ratified and the instruments of ratification thereof ex- 
changed at Ottawa. The treaty shall come into force upon the date of the 
exchange of ratifications and continue in force for a period of 50 years and 
thereafter until 1 year from the day on which either party shall give notice 
to the other party of its intention of terminating the treaty. 


In witness whereof, the undersigned plenipotentiaries have signed this treaty. 
Done in duplicate at Washington this 27th day of February, 1950. 


For the United States of America: 
DEAN ACHESON 

For Canada: 
H. H. Wrone 


The reservation reads: 
The United States on its part expressly reserves the right to provide by act 
of Congress for redevelopment, for the public use and benefit, of the United 
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States share of the waters of the Niagara River made available by the provisions 
of the treaty and no project for redevelopment of the United States share of 
such waters shall be undertaken until it be specifically authorized by act of 
Congress. 

Senator Case. Just looking at that it would seem to me, on reading 
that, the Court had some authority at that time, obviously, to make 
a decree, and made the decree, and in the absence of any information 
to the contrary, I would have thought it had extinguished its powers 
in the matter. 

Senator Kerr. At least with reference to this question? 

Senator Case. With reference to this question. If it has not, and 
still has the power to amend that decree or reopen it, I wonder why 
we are bothering to legislate the matter? 

Senator McNamara. I agree with you. 

Senator Cass. I think the Congress could assert itself if the Con- 
gress wanted to. : 

Senator Kerr. I must say my experience with the Supreme Court is 
not such as to persuade me to leave any matter to them that the Con- 
gress could legislate. I think we should proceed. 

The witness has made it clear he was reading a statement and not 
giving information either with reference to the position of the Gov- 
ernor, as to whether he is going to run for President, or other mat- 
ters not covered by the statement. 

Senator Case. Would the chairman permit me to ask a question of 
the Chair? 

Senator Kerr. Yes. 

Senator Case. Supposing the master in this matter reopens the 
—— and recommends a finding which the Supreme Court con- 

rms, and that that were at variance with a possible action by the 
Congress and that Congress acted. Which would be controlling, the 
decree of the Court or the action of the Congress ? 

Senator Kerr. Action of the Congress. I must say, however, that 
the Supreme Court might not. agree with that, and if it did not, they 
would not hesitate to say so and go through the motion of issuing a 
decree which, if honored, would have the effect of nullifying action of 
the Congress. In that regard, it would not be without precedent by 
the Supreme Court. 

It is strange to me that we seem to have forgotten that while the 
Supreme Court was given authority to nullify action of the Congress 
by judicial interpretation or by legislative action in the guise of ju- 
dicial interpretation, the Constitution also reserved to Congress a 
check and balance in a little procedure known as an impeachment 
procedure. And the day may come when the Congress will decide to 
make itself effective in that regard just as a matter, not only of na- 
tional welfare, but also as to the integrity of its own position under 
the Constitution. 

Senator Case. Mr. Chairman, I would like to have the staff do 
whatever research is necessary to give us an opinion of the staff as to 
the source of the specific power which the Supreme Court exercised 
in the decree of 1930. I do not recall anything in the Constitution or 
any other source which gives the Supreme Court a continuing power 
to act as a master in the adjudication of water rights or water alloca- 
tions. 

I assume this must have been as the result of certain legislation deal- 
ing with this field, this particular problem. And in connection with 
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that, I should like to know whether in the opinion of the staff, or the 
best counsel we can get, that that was a continued power, that from 
then and thereafter, the Supreme Court, in the absence of legislation, 
could modify, amend, or change the decree of 1930. 

Senator Kerr. That is something that I would be very glad to have 
the staff advise us on. That is also something I would be glad to have 
a brief on, if they understand what I mean by brief—not a brief on 
the subject but a brief statement of fact with reference to that matter 
by the counsel for the sanitary district. 

The Senator from Michigan. 

Senator McNamara. Mr. Chairman, it appears in this action of the 
Supreme Court in 1930, in section 7 of their findings, they reserve, 
or they retain jurisdiction of the above-entitled suit: The decree pro- 
vides that this Court retains jurisdiction of the above-entitled suit for 
the purpose of any order or direction or modification as to decree, or 
any supplemental decree, which it may deem at any time to be proper 
in relation to the subject matter in controversy. This clearly indi- 
cates that the Supreme Court retained a continuing jurisdiction. 

Senator Case. Even so, Mr. Chairman, I would like to know whether 
pe agg by the explicit terms of the authority under which they 
acted. 

Mr. Yates. Mr. Chairman, is it in order to suggest, as I did this 
morning, the opinion of the Attorney General of the United States 
on page 87 of last year’s hearings in which he goes into these questions, 
and I read from page 89 one short paragraph in which the Attorney 
General says this: 

In Wisconsin v. Illinois the question— 


That was the Supreme Court case to which Senator Case made 
reference— 


of congressional power to authorize a diversion out of the Great Lakes water- 
shed was argued at length by both sides. But the Court fund that Congress had 
not undertaken to exercise such power and said it would be time enough to 
consider the scope of the congressional authority “when it is exercised.” 


And the holding of that case was: 


* * * that only such diversions as were necessary to maintain the navigable 
capacity of the Great Lakes had been authorized. The question does not appear 
to have been adjudicated elsewhere. 

That is in the hearings of this committee of last year at page 87 
through 92. That is the Attorney General’s opinion on that point. 

Senator McNamara. Mr. Chairman, in reference to the insert that 
was just made of the record, since that time the Supreme Court has 
acted. That action referred to by Congressman Yates happened a 
year ago. The Supreme Court has recently acted—last month, in 
fact—so it would seem that this should be examined in the light of 
the total picture. 

Mr. Yates. But, Senator, the Attorney General’s brief, to which I 
just made reference, makes clear the fact that Congress does have 
jurisdiction to act on this question. The Supreme Court certainly 
cannot take that jurisdiction away from Congress. Congress has the 
jurisdiction to act regardless of whether the Supreme Court appointed 
a special master to look at it or not. Congress does have the power 
to act. 

Senator Casz. Yes; that is, I think, what I said earlier. I think 
the Congress at any time can act in this field. I think they have full 
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power to act. Whether or not at one time it sanctioned the use of 
the Supreme Court as a referee in the matter, or whatever it might 
have done, it can act now, and can take this action. However, if it 
is true that the Supreme Court acted properly in taking jurisdiction 
and making a decree, and then in that decree reserved to it the right 
to reopen the matter, I am just wondering why we have this legislation 
before us if we want to leave it in the hands of the Court. 

Mr. Yates. That is one of the questions, as counsel has pointed out, 
that still has to be explained. As he pointed out, the Association of 
Commerce and Industry has filed a brief covering the question as to 
whether or not Congress, by the Act of 1930, assumed jurisdiction over 
the diversion that had taken place. 

Senator Casr. The Congress in 1930 passed a law 

Mr. Yates. A Rivers and Harbors Act, which confirmed the action 
that had been taken by the Supreme Court at that time. 

Senator Casr. Well, when Congress did that, when Congress en- 
acted a statute which set certain things, did it liquidate the power of 
the Supreme Court to act in the matter? 

Mr. Yates. The position of the sanitary district is that it has so 
taken. 

Senator Casr. It took specific action. 

Mr. Yates. That is right. 

Senator Case. In that action did it affirm the part of the Court’s 
decree which had reserved to the Court the right to act again? 

Mr. Yates. There was no reference to that. 

Senator Casr. Mr. Chairman, in that case it occurs to me that if 
the Congress did enact specific legislation which affirmed a specific 
finding, and affirmed it only with respect to the diversion, and did not 
affirm the reservation to the Court of further powers in the matter, 
that there is a special act authorizing and directing a certain diver- 
sion. 

Mr. Yares. Well the Court does retain jurisdiction. Two years 
ago, for example, in a time of extreme emergency in the State of IIli- 
nois, when our waterway ran dry, the Supreme Court, upon applica- 
tion of the sanitary district and of the State of Illinois, authorized an 
additional diversion of 8,500 cubic feet of water per second. So the 
Court did retain continuing jurisdiction. Did it not? 

Mr. Fenton. They exercised it. 

Mr. Yarrs. They exercised it at that point. But regardless of 
the actions of the Supreme Court, I suggest the fact does remain that 
Congress does have the authority to look into the question, that it is 
important that Congress do look into the question, and it will not be a 
useless thing if Congress does act in this matter merely because of the 
appointment of the master. ; 

Senator Case. There is no question in my mind that if Congress 
has the constitutional power to act in the field one way today, and 
tomorrow, if it wants to, act in another or 3 months from now take new 
action. 

Mr. Yates. That is correct. 

Senator Case. But I do not think that when Congress confers 
jurisdiction with respect to a particular matter, and that jurisdiction 
is exercised, that that confers permanent jurisdiction in that field 
unless the legislative action of the Congress provided for it. 

Mr. Yares. That is the reason we are back in the Congress, Mr. 
Case. We think the Congress has jurisdiction to act in this case, 
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and IL think that those who say that this matter should go before the 
Supreme Court are overlooking the primary responsibility and the 
primary power of Congress to act in this field. 4 hae 

Senator McNamara (acting chairman). Well, the Chair will state 
again at this point that the city of Chicago, and the State of Illinois, 
took this matter to the Supreme Court in 1956. 

Mr. Yates. In an application for emergency power. One of the 
reasons was the Congress was not in session, Mr. McNamara. Be- 
cause it had to have relief. There was a question of a health menace 
along the waterway. 

Senator McNamara. So it is in the Supreme Court, at least in part, 
by action of the State of Illinois, and the city of Chicago. 

Did you have a question, sir? 

Mr. Yates. That is not true. What we did in that case—— 

Senator McNamara. It was true. 

Mr. Yates. I beg the Senator’s pardon, but that is not necessarily 
true. Because the action was brought in the first instance by the 
State of Wisconsin against the State of Illinois, and the application 
to which you refer, which was made 2 years ago, was a reopening of 
that case. 

Senator McNamara. Three years ago Chicago actually applied for 
an increased diversion in 1956. 

Mr. Yates. Yes. 

Senator Muskie. Congressman, is the Court’s jurisdiction based 
wholly upon the Rivers and Harbors Act of 1930? 

Mr. Yates. The Court's jurisdiction? The Court’s original juris- 
diction in 1930 was prior to the enactment of the Rivers and Harbors 
Act. The Supreme Court according to the paragraph I just read 
from the Attorney General’s opinion, Mr. Muskie, indicated that the 
Court was taking jurisdiction because Congress had not yet declared 
what its intentions had been. 

Senator Muskie. And upon what does it base its jurisdiction or its 
right to jurisdiction ? 

Mr. Yares. There was a controversy between the States. 

Mr. Fenton. There was an original action in the Supreme Court. 

Senator Mvsxte. So its jurisdiction is not limited to the sole pur- 
pose of navigation or diversion, or sanitary or health purposes, they 
took jurisdiction over the whole field ? 

Mr. Yates. It was a dispute between the States. 

Senator McNamara. Apparently, the master recently appointed 
has that same authority. It does not seem to be limited. 

Are there any further questions ? 

Thank you, Mr. McMorran. You can be assured the Governor’s 
statement will be given consideration. 

Now, we have a request from Senator Hart of Michigan that he be 
recognized for a brief statement at this time. We will recognize my 
colleague, Senator Hart. 

Senator Youne of Ohio. May I say I did not know that our col- 
league intended to be a witness, or I would have certainly asked that 
he testify long before now. 

Senator McNamara. The Senator just made his request to be heard 
at this time, Senator Young. 

Senator Youne of Ohio. I am very glad that I remained here to 
hear it. 

45010—59——15 
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STATEMENT OF HON. PHILIP A. HART, SENATOR FROM MICHIGAN 


Senator Hart. Mr. Chairman, I do not want to — these hear- 
would appreciate 


ings although I have a very brief statement, which 
having filed. 

Bluntly, and I know I reflect your views in this, Senator McNamara, 
we feel that this would be an opening which, if permitted, would 
result in a situation where we could never hope really to close the door. 
I think we are all appreciative of the problems of Chicago and its 
district. If we could be more impressed that their problem was not to 
a large sense self-imposed, our attitude might be different. 

Rightly or wrongly, we are convinced that something less than a 
full measure of effort has been expended—I hate to say this with 
Congressman Yates here—and I think this reflects in part the stern- 
ness of our attitude. 

Senator McNamara. Thank you, Senator. 

Senator Harr. But the details will be presented by men speaking 
for the State of Michigan, the city of Detroit, and the county of 
Wayne. 

Senator McNamara. Thank you, your statement will be made a part 
of the record at this point. 

(The statement of Senator Hart is as follows :) 


STATEMENT OF SENATOR PHILIP A. Hart (DEMOCRAT, MICHIGAN) 


Mr. Chairman, I do not wish to prolong these hearings beyond the time 
required for presentation of the facts necessary for this committee to reach 
an informed decision. There are able men here from the State of Michigan 
and elsewhere, to present the case in opposition to these bills. 

However, I wish to make clear for the record my opposition to H.R. 1 and S. 
308‘and my conviction that if once a start is made to divert additional water 
from Lake Michigan, you will never be able to go backward and we will have 
a permanent diversion. The enactment of this legislation would set a precedent 
which would make it impossible to deny other requests of similar nature, and 
the break in the dike would be complete. 

I hope the committee will recommend against this first step which in my 
judgment will just be a beginning. 


STATEMENT OF JOHN R. DAVISON, CONSULTANT, POWER AUTHOR- 
ITY OF THE STATE OF NEW YORK, ON BEHALF OF ROBERT MOSES, 
CHAIRMAN, POWER AUTHORITY OF THE STATE OF NEW YORK 


Senator McNamara. Mr. Davison, apparently, you have a 
lengthy statement. Would you like it incorporated in the record at 
this point and will you summarize it for the benefit of the committee / 
Would that suit you? 

Mr. Davison. Yes, I can do that, and I was proposing to do so, Mr. 
Chairman. 

Senator McNamara. Your complete statment will be printed in the 
record at this point, and you may proceed from there as you see fit. 

Mr. Davison. Thank you. 

(The statement of Robert Moses, chairman, Power Authority of the 
State of New York, presented by John R. Davison, consultant, 
Power Authority of the State of New York, is as follows :) 
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STATEMENT OF Rorpert Moses, CHAIRMAN, POWER AUTHORITY OF THE STATE OF 
New YorK, TO SUBCOMMITTEE OF THE COMMITTEE ON PusBLic Works, U.S. 
SENATE 


We have consistently opposed every bill and all other efforts of the Sanitary 
District of Chicago to increase the diversion of water from Lake Michigan at 
Chicago. Weare opposed to such additional diversion because : 

I. It would deprive the power authority of legal and essential rights and 
put an unfair burden on the consumers of Niagara and St. Lawrence power. 

II. It would set a precedent for actions which would unquestionably adversely 
affect the power authority’s interests as well as those of the Nation, 

Ill. It is unnecessary. 

IV. It would nullify decisions of the International Joint Commission which 
have been approved by the Governments of the United States and Canada, and 
therefore is a matter which should be referred to that Commission pursuant to 
article LX of the Boundary Waters Treaty of 1909. 

V. It is questionable whether Congress has the power to enrich as these 
bills would do, the Metropolitan Sanitary District of Greater Chicago at the 
expense of all other interests in the Great Lakes-St. Lawrence System, including 
the interests of the power authority, its bondholders and its customers. 

I. The power authority as licensee of the Federal Power Commission for the 
construction of the St. Lawrence and Niagara Power projects is entitled to use 
all of the U.S. share of the waters of the St. Lawrence and Niagara Rivers 
available for power. This means that the power authority has the right to 
use one-half of the available water of the St. Lawrence and one-half of the 
available water of the Niagara, less 5,000 cubic feet per second. On the basis 
of its licensed right to use such waters the power authority has constructed 
the St. Lawrence power project at a cost of $350 million, borrowed from private 
prudent investors and is in the process of constructing the Niagara project at 
a cost of more than $700 million, $200 million of which it has already so bor- 
rowed, preliminary to the issuance of revenue bonds. Both projects are being 
financed without State or Federal credit. The power authority, a nonprofit 
public corporation, is dependent entirely upon the revenue from the sale of 
power to pay off its bonds. Any reduction in the amount of water available 
reduces the power which can be generated and sold and such loss of revenue 
must be borne by the power users. 

In accepting its licenses, in financing these projects and in fixing the rates 
for the sale of power to cover the costs, the power authority relied on the decree 
of the Supreme Court of April 21, 1930 limiting the amount of water that can 
be diverted from the Great Lakes-St. Lawrence System at Chicago to 1,500 
cubic feet per second in addition to domestic pumpage, (Wisconsin v. Illinois, 
281 U.S. 696) on its licensed right to use the U.S. share of the water 
available for power and on the legal right of the State of New York as a down- 
stream riparian State to the natural flow of the Niagara and St. Lawrence 
Rivers. 

The full effect of the additional diversion at Chicago which this bill would 
authorize would not be experienced in the Niagara and St. Lawrence Rivers for 
at least 4% to 5 years. Under these bills there would be no increase in diver- 
sion for 18 months after it becomes law and it takes about 3 to 3% years for a 
temporary diversion to reach its maximum effect after which the effect grad- 
ually diminishes over a period of 15 years. By the time such a diversion would 
reach its maximum effect both of the power authority’s projects will be in full 
operation. 

Moreover, under these bills the diversion is not required to be uniform. The 
only limitations are that the “total annual average” diversion shall not exceed 
2,500 cubic feet per second and no water shall be allowed to be diverted during 
times of flood. This means that great quantities of water can be diverted during 
the dry season just so long as the “total annual average” does not exceed 2,500 
cubic feet per second and that the maximum effect of such diversion will be 
felt in the Niagara and St. Lawrence Rivers 3 years later in the dry season 
when water is most needed for power development. 

The Aide Memoire dated January 6, 1958 setting forth Canadian views with 
respect to such additional diversion and the Canadian Aid Memoire dated Feb- 
ruary 20, 1959, protesting against such additional diverson make plain that, if 
such diversion is authorized, the Canadian power interests will not share the 
resulting loss and that therefore, the power authority will suffer the full loss. 
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The power authority has based its marketing arrangements on the historic 
flow of the Niagara and St. Lawrence Rivers and on the sale of virtually all of 
the firm kilowatts produced in any one month. If the power authority is de- 
prived of the historic flow of these rivers by a 1 year additional diversion at 
Chicago of 1,000 cubic feet per second and Canadian power interests do not share 
the loss it will suffer a total revenue loss of $1,038,000, as shown by the fol- 
lowing table: 


TABLE I.—Loss of energy, capacity and revenue from “temporary” diversion of 
1,000 cubic feet per second for 1 year (beginning Dec. 1, 1960)—Authority’s 
Niagara and St. Lawrence plants 


Energy (1,000 kilowatt-hours) : 
Niagara 87, 600 
St. Lawrence 26, 600 


Oe its AA SA eee iio ER ke nee " 114, 200 
Cost (per 1,000 kilowatt-hours) : $2. 67 
Revenue loss $304, 533 


Capacity (kilowatt-months) : 
Niagara *171, 500 
ee IINOD 350 oti eens ctw ateecddednn anaemia ? 52, 900 


214, 600 

Cost (per kilowatt-month) $1 

ORI UN ei ah ates cheng cs cea as Chl $214, 400 

Total revenue loss to authority if Canada accepts 14 of loss $518, 933 

Total revenue loss to authority if Canada does not accept 14 loss__ * $1, 087, 866 
270 percent load factor. 


285 percent load factor. 
3 Approximate. 


These bills are, of course, designed to open the door to a permanent additional 
diversion at Chicago of 1,000 cubic feet per second. The following table shows 
what this will mean to the Power Authority in terms of loss of energy and 
capacity and revenue: 


TaBLeE II.—Loss of energy, capacity and revenue from permanent diversion of 
1,000 c.f.s—Authority’s Niagara and St. Lawrence plants 


Annual energy loss (1,000 kw.-hr. per year) : 
Niagara 
St. Lawrence 


SRG ORS RROD Rw EL) i si ricci test annndtee ne nkee 
Revenue loss 


Annual capacity loss (kw.-yr.) : 
Niagara 16, 500 
St. Lawrence 3, 623 


20, 123 


ROR CRIS) ns is oe ek cae Kolar ini eens $12 
Revenue loss 241, 476 
Total annual revenue loss if Canada accepts \% of loss 571, 023 
Total annual revenue loss if Canada does not accept % of loss__._ 1, 142, 046 

Total revenue loss during term of licenses if Canada accepts % 
Se act a a os a srl crescent aeneee ale aie 25, 700, 000 

Total revenue loss during term of licenses if Canada does not accept 
51, 400, 000 
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For every lost kilowatt in a month the authority will lose $1 of revenue which 
will have to be made up by the power authority’s customers and its customers 
will have to purchase such lost kilowatts from private utilities at substantially 
higher cost. 

There can be no question that these bills would deprive the power authority 
of substantial legal rights and impose upon the consumers of the power which 
it would otherwise be able to generate and sell unwarranted additional costs 
amounting to millions of dollars. 

II. The reason the United States share of the waters of the Niagara River 
is one-half the water available for power, less 5,000 cubic feet per second is that 
in the Niagara Diversion Treaty of 1950 with Canada there is a provision that 
the waters being diverted into the Great Lakes system from the Long Lac-Ogoki 
Works in Canada (5,000 cubic feet per second) shall remain available solely to 
Canadian interests at Niagara and that those waters shall not be included in 
the waters allocated under the treaty. As the 1958 Aide Memoire shows, if 
there is any additional diversion at Chicago, Canada will use that diversion as 
a basis for urging that it have the full benefit of the diversion into the Great 
Lakes system through the Long Lac-Ogoki Works not only on Niagara, as pro- 
vided in the 1950 treaty, but also on St. Lawrence. This has already been 
suggested by General McNaughton, chairman of the Canadian section of the 
International Joint Commission, despite prior understandings that the St. 
Lawrence Power project is a joint international enterprise, the cost of which 
is to be shared by the two partners undertaking it, the power authority of the 
State of New York and the Hydroelectric Power Commission of Ontario and the 
power produced is to be shared equally. (Submitted herewith are excerpts 
from the minutes of the meeting of the International Joint Commission in Mont- 
real, July 14, 1958 at which that suggestion was made.) 

In addition, Canada would undoubtedly use any additional diversion at Chicago 
to justify its claim that it is entitled under article 2 of the 1909 Boundary Waters 
Treaty to divert all the water from the Columbia River in Canada so that none 
of it would flow into the United States and that it need only give persons in 
the United States thereby harmed, such right of action to recover damages as a 
Canadian would have if similarly harmed. The position of Canada in respect 
to the Columbia River diversion and the fact that it will use the Chicago diversion 
as supporting its position are shown in the following excerpts from the testimony 
of Mr. M. H. Wershof, legal advisor, Department of External Affairs, before 
the House of Commons Standing Committee on External Affairs, March 18, 1955: 

“Question. Mr. Chairman, may I ask the witness some questions with respect 
to the suggested Columbia River diversion into the Fraser. General McNaughton 
said that some 15 million acre-feet a year of what I understood him to say would 
be water surplus to the requirement of power development on the Columbia 
itself in Canada, could be diverted into the Fraser. Would that in the opinion 
of Mr. Wershof give rise to a claim on the part of anyone in the United States, 
individual, corporation or Government, who was adversely affected by that diver- 
sion with respect to the physical use by him of the water in the Columbia River 
below the border? 

“Answer. * * * In the hypothetical case, if somebody in Canada diverts the 
water from the Columbia, water which is now allowed to flow into the United 
States and is, in fact, being used today in a power development in the United 
States or an irrigation development, something actually used, then I say under 
the treaty, Canada has a perfect right vis-a-vis the United States under the treaty 
to make the diversion. By Canada here I mean the whole country, the Federal 
Government or other entities. It would not be a breach of international law for 
Canada to make or allow to be made this diversion. Whether it is a wise or 
friendly thing to do is another matter, but we do have a perfect right in inter- 
national law to make the diversion. Having made it, if that diversion were 
taking away water which in fact is being used by somebody in the United States 
and causing him damage, then that person would have the benefit of article 2 
of the treaty and the section of the Canadian statute of 1911. Frankly at that 
point it becomes a little hard to know how far he would get. His theoretical 
right is perfectly clear. He could bring an action in Canada under the treaty 
against whoever did this deed and his action would get him as far as a similar 
action would get a Canadian downstream between the works and the boundary 
who was seriously affected. If we could imagine that at a point between the 
diversion and the boundary certain Canadians in Canada have certain works 
already in existence similar to the one in the United States, well if that Canadian 
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in Canada who is having some of that water taken away from him is able to main- 
tain a lawsuit and win it against whoever is doing the diverting, then what the 
treaty says and what our Federal statute of 1911 says is that a person in the 
United States who is having his water taken away has exactly the same right 
which he would have if it were being done to him in Canada. 

“Question. I am thinking of a river flowing north over the American border. 
I am thinking of the Red River in Manitoba. Our Red River runs up north and 
there are times in the year when it is very low. It is conceivable that the Ameri- 
cans could block the Red River entirely if they wished. Could they do that? 

“Answer. Article 2 is for the benefit of both Governments. I think that 
article 2 means that the United States has just as much right under it as we 
have. 

“Honorable Lesace. The Americans have done it twice, and they are still 
diverting the Chicago River. 

“The Wrirness. I am informed that there has been some diversion in the 
particular river you mention. But if you take the reverse case of the river 
flowing from the United States into Canada, then what is international law for 
us is international law for the United States. Whether it was a wise thing to 
put it in the treaty of 1909 is open to debate; but that is what the treaty says. 

“Mr. Goope. You did mention an unfriendly act. 

“The Wirness. That has importance but is another matter.” 

(S. Doe. 118, 85th Cong., 2d sess., pp. 1-3.) 

There should be no doubt that if either of these bills becomes law it will set 
a precedent for actions by Canada which will adversely affect the interests of the 
United States as well as those of the power authority. 

Such additional diversion at Chicago will also set a precedent for other com- 
munities to satisfy their growing needs for water by diverting it from the Great 
Lakes-St. Lawrence system. 

III. Section 2a of these bills provides that a study shall be made of the effect 
on Lake Michigan and on the Illinois Waterway of an increased annual diversion 
of 1,000 cubic feet per second. However, there is no need for such a study. It 
has already been made and is contained in Senate Document 28, 85th, Congress, 
1st session, entitled “Effects of an Additional Diversion of Water From Lake 
Michigan at Chicago.” The study set forth in that document states: “Recent 
studies of present and prospective water requirements for navigation on the 
Illinois Waterway show that the authorized diversion of 1,500 cubic feet per 
second from Lake Michigan is adequate to meet those requirements” (finding 
184, p. 48) and shows that losses would result from an increase in the diversion 
to navigation, power development, and shore property interests. Further study 
could not possibly demonstrate that additional diversion will not lower the levels 
of the Great Lakes and the flows of the Niagara and St. Lawrence Rivers with 
attendant adverse effect on navigation and power development. Such a study 
would show that the loss to the power authority would be far greater than 
estimated because the estimate was based upon erroneous assumptions as to 
when the power authority’s projects would be in full operation and that the loss 
would be shared by Canadian interests. 

Although these bills state that the effect of additional diversion on Lake 
Michigan is to be studied, the study which they would authorize is only of the 
effect of such diversion on the Illinois Waterway (section 2(b)). This, too, 
has been studied. An increase in diversion will increase power production at 
the sanitary district’s plant at Lockport on the Illinois Waterway (finding 202, 
p. 51) and save the sanitary district the money it would otherwise have to spend 
to solve its sanitation problems by additional treatment measures by means of 
chlorination and aeration as proposed by the United States Department of 
Health, Education, and Welfare in its report of April 29, 1957. 

IV. On July 2, 1956, the International Joint Commission issued an order setting 
forth a broad plan for the regulation of flows from Lake Ontario which had 
been approved by the Governments of Canada and the United States. On July 
14, 1958, it approved a method of regulation recommended by the International 
St. Lawrence River Board of Control. The criteria stated in the plan of regu- 
lation which had to be met by the method of regulation requires that the levels 
of Lake Ontario be controlled during the navigation season between 244.0 and 
248.0. This criteria was based on the historic flows from the other Great Lakes. 
If the supplies of water are to be depleted by additional diversions at Chicago, 
these determinations of the International Joint Commission will be nullified. 
This would give rise to “questions of matters of difference” between the United 
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States and Canada “involving the rights, obligations or interests of either in 
relation to the other or to the inhabitants of the other,” because it would affect 
Canadian navigation and power interests downstream from Lake Onatrio. 
Therefore, the question of the effect of an added diversion at Chicago is one 
which should be referred to the International Joint Commission pursuant to the 
provisions of article LX of the Boundary Waters Treaty of 1909. 

Vv. Added diversion at Chicago will not benefit navigation in the Illinois Water- 
way. It will adversely affect navigation on the Great Lakes. It will benefit 
the sanitary district. And, it will adversely affect the power authority and its 
customers to a far greater extent than the benefits to the district. There is, there- 
fore, a serious question whether Congress has the constitutional power to au- 
thorize such additional diversion. The committee is well aware of the history 
of the litigation which preceded and followed the decree of the United States 
Supreme Court on April 21, 1930, in Wisconsin v. Illinois, 281 U.S. 696 and it is 
no doubt conscious of the doubt which that litigation casts on the power to enact 
legislation having such consequences. 

If not unconstitutional, it certainly is unfair to deprive navigation and down- 
stream power interests of their rights solely for the monetary benefit of the 
sanitary district of Chicago. 

In addition, we respectfully call attention to the fact that on June 29, 1959, 
the Supreme Court of the United States granted an application of Wisconsin, 
Minnesota, Ohio, Pennsylvania, Michigan, and New York to reopen the decree 
of April 21, 1930, in originals Nos. 2, 3, and 4 under which Illinois presently 
diverts water from Lake Michigan and that the Court appointed Senior Circuit 
Judge, Hon. Albert B. Maris, special master to take evidence with respect to 
whether the sanitary district of Chicago should be required to return to the 
Great Lakes water withdrawn from Lake Michigan as domestic pumpage. 

We also respectfully call attention to the fact that this year Illinois com- 
menced a brand new action in the United States Supreme Court against Wiscon- 
sin, Minnesota, Ohio, Pennsylvania, Michigan, and New York (No. 15 original) 
seeking a declaratory judgment on behalf of The Elmhurst-Villa Park-Lombard 
Water Commission that these communities have a right to divert water from 
Lake Michigan for domestic purposes. This action has also been referred to 
the special master. 

In view of the pendency of both the old cases which have been reopened and the 
case which has just been started, as well as the incontrovertible practical 
reasons we have stated, we submit that legislation should not be enacted allow- 
ing more diversion from Lake Michigan on the part of Illinois. 


EXCERPTS FROM MINUTES OF MEETING OF THE INTERNATIONAL JOINT COMMISSION 
IN MONTREAL 


The CHAIRMAN. We pass now to a subject which I indicated I thought we 
would have to take up, and I believe we can deal with this matter fairly briefly. 

It is very evident, I think, from the brief remarks that have been made in 
the course of our proceedings this morning and this afternoon that one of the 
matters on which we have to arrive at conclusions is the allocation of the river 
flows which are available to the respective power entities. 

Now, I am coming right down to brass tacks on it. I see no particular 
difficulty in the allocation of the ordinary boundary water flow as we have 
defined it in the order. There is normally an equal division of flows of boundary 
waters. Where we are in difficulty, and we have not been able to obtain a clear 
understanding of the position apparently, is in relation to the flows that are 
added from the Hudson Bay watershed into the St. Lawrence. Before we can 
get operating agreements between the power companies for their cooperation 
and all the arrangements that have to go on between them we must have a clear 
understanding of those matters. 

Now, I am not sure how my colleagues will wish to aproach that. My own 
feeling about it is that it is a subject on which the decision is essentially one 
for governments, and I think that we should direct a letter to the governments, 
as we have on several other matters, because we know that down the years 
the ownership of these flows has been carefully discussed and we should ask 
them what their conclusions and decisions are so that the Commission may 
know how to carry on from there. What I propose to my colleagues is that 
we should draft a letter in similar terms to the two Governments and that we 
should ask that question, as to what is the disposition below the Niagara of 
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the flows which have been added to the boundary waters of the St. Lawrence 
system. 

Mr. Weser. Mr. Chairman, it would seem to me that all the way through in 
the handling of the St. Lawrence Power budget application the Commission 
has been proceeding on the basis that it was dealing with an application for 
the use of the water that was available as of the time of the application and 
that it would deal with those waters in accordance with the principles set out 
in the treaty, which calls for equal use of boundary waters such as we have 
here in the St. Lawrence. 

It would strike me that if there is any question as to how to divide these 
waters that it is not necessarily appropriate for the Commission as such to 
raise the question. Perhaps it would be more appropriate for either one of 
the entities, or either one of the Governments to raise the question with the 
other Government. I am not trying to say that there is not a problem but what 
I am trying to say is that I do not think it is necessarily a problem for the 
commission at all. 

Mr. McWnuorter. Mr. Chairman, exactly the same thought occurred to me 
as to where such a suggestion should originate. If it should be made at all it 
would not occur to me that it would be appropriate for this Commission to 
raise it. If Canada has any expressions about it it would be entirely in order 
for it to raise that question with the U.S. Government; but I should not think 
this Commission should presume to take the matter up with the two Governments. 

I do not mean by that, Mr. Chairman, that it would not be entirely proper for 
you to make suggestions to your own Government, but I doubt very much whether 
this Commission should presume to do that. 

Mr. DANSEREAU. I think it is our duty to give the information to our own 
Governments, that this situation exists. They may disregard it altogether if 
they do not have the information. 

Mr. McWnuorter. Of course, our two governments know all about it because 
the two governments agreed on this Ogaki and Longlac diversion into Lake 
Superior. We had always supposed that the water north of Barnhart Island 
would be divided equally between the two power entities, after making allow- 
ance for the needs of navigation. 

The CHAIRMAN. Mr. McWhorter, I think I would like to correct that state- 
ment. If you will look at the staff opinion furnished by the Federal Power Com- 
mission in respect to this matter you will note that the Ogaki-Longlac diversion 
was taken up and the flow of 5,000 feet was stated by the Federal Power Com- 
mission to be not available to Pasny. We were well aware of that statement, 
and we have never worried about it and have assumed, and I am sure that our 
power authority has assumed also, because I have been at them about it on 
several occasions and have said that I have no doubt whatever, that this same 
arrangement as was made at Niagara must have been fully contemplated and 
understood that in due course when we came around to take it up in the com- 
mission, or wherever we have to take it up, that it would be legislated in that 
way. I regard that opinion by the Federal Power Commission as being 
definitive. 

Mr. McWuorrer. We will take a look at that opinion. 

You will remember, Mr. Chairman, that agreement to permit this diversion 
into Lake Superior was a wartime emergency agreement and was not indicated 
to be permanent at the time. The only thing which gives it any standing now is 
what is said in the agreement of 1950, the treaty of 1950. 

The CHAIRMAN. I am also aware, Mr. McWhorter, that in every treaty from 
1932 onward there is a clause recognizing the right of a State that puts water 
into these boundary waters to have these boundary waters throughout. The 
treaty of 1932 has a definitive clause; the treaty of 1941 has a definitive clause : 
the treaty of 1950 makes it very clear that waters added to the flow are not 
part of boundary waters, they are in a special category of their own. 

We have been dealing with matters, we have had a pretty complex situation to 
deal with and coordinate between one agency or another of our two countries 
over this seaway and we have been taking up the various points as we come to 
them. The time has now come, as I indicated this morning, that in order to 
work out and get definitive the kind of operating agreements which would be 
necessary for the convenience and advantage of the power entities we must 
know precisely what the division of waters are, and in an authoritative way. 
There may be some doubt about the strictly legal position, but to my mind there 
is not a shadow of doubt about the equities that are involved. 

Mr. Cleveland? 
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Mr. CLEVELAND. Mr. Chairman, I think perhaps I am inclined to agree, that 
the proper way or the best way in which to have the question raised is by 
counsel for Canada, and I would like to put the commission on notice, shall we 
say, and that it had been assumed by the Government of Canada that the 5,000 
cubic feet per second of the Longlac-Ogaki diversion continued to be available 
to the Ontario hydro throughout its course thorugh the Great Lakes and connect- 
ing channels to the St. Lawrence. 

This question goes back, as I recall, to 1935. As I recall, there is a certain 
agreement or understanding between the Province of Ontaria and the Federal 
Government concerning it; there is a treaty of 1932, which failed of ratification 
subsequently ; and the treaty of 1941, which again was not ratified, but the dis- 
cussions took place; and there was a letter from the Secretary of State for the 
United States in 1938 confirming this understanding between the governments. 
I think there is a rather long course of understanding and agreement between 
the Canadian Government and the U.S. Government. It does not stem just 
from the wartime situation but was well before that. The action on it was 
precipitated by the very urgent needs of our common defense needs early in the 
war and also at the time we “stole” the water from Niagara during the war, 
and we took that water from Niagara on the U.S. side as well. 

My understanding has been, and our records indicate, that this situation has 
existed until the reality of the power dam at Barnhart has come, and now the 
actual physical division takes place. It has been our assumption that this under- 
standing still exists. 

If there is any doubt on the matter I think probably it is a matter which 
should be taken up between the State Department and the Department of Ex- 
ternal Affairs and reported to the Commission, rather than, possibly, by having 
to be debated by the commissioners, I think possibly that is the situation. 

The CHAIRMAN. That is exactly what I asked for. 

We have worked with these matters down through the years and sometimes 
we have jurisdiction and sometimes we do not have jurisdiction, but it does not 
affect the responsibility of getting something to work. Weare in need of know- 
ing just to whom the flows of the river are available and we would be grateful 
if the State Departments would take that as a question and give us an answer 
to it. 

Is that all right? 

Mr. McKay. Yes. 

The CHAIRMAN. That concludes our session, then. 


Mr. Davison. This is the statement of Robert Moses, chairman of 
the Power Authority of the State of New York, in opposition to S. 
308 and H.R. 1. 

Mr. Chairman, we have consistently opposed every bill and all of 
the efforts of the Sanitary District of Chicago to increase the diversion 
of water from Lake Michigan at Chicago. We are opposed to such 
additional diversion because : 

I. It would deprive the power authority of legal and essential 
rights and put an unfair burden on the consumers. of Niagara and 
St. Lawrence power. 

II. It vould set a precedent for actions which would unquestionably 
adversely affect the power authority's interests as well as those of 
the Nation. 

III. It is unnecessary. 

IV. It would nullify decisions of the International Joint Commis- 
sion which have been approved by the Governments of Canada and 
the United States, and therefore is a matter which should be re- 
ferred to that Commission pursuant to article IX of the Boundary 
Waters Treaty of 1909. 

V. It is questionable whether Congress has the power to enrich 
as these bills would do, the Metropolitan Sanitary District of Greater 
Chicago at the expense of all other interests in the Great Lakes-St. 
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Lawrence system, including the interests of the power authority, its 
bondholders and its customers. 

Now those are the reasons, the practical reasons, why we oppose 
this legislation. We have annodated and expanded on these reasons 
in our statement here, and I shall not go into detail in respect to them. 
I know that the committee will read our statement. 

There is one thing I do want to call to your attention in particular. 
I want to call your attention to the tables which are set forth on pages 
4 and 5 of our statement. Those tables show that if you have a 1- 
year diversion such as contemplated by this bill, it will cost the power 
authority over $1 million for that 1-year diversion on the assumption 
that Canada will not share the loss. If we divide the power with 
Canada, both at Niagara and the St. Lawrence, we have every reason 
to believe that Canada will not share the loss because, as the mem- 
orandum attached to our statement shows, the chairman of the Inter- 
national Joint Commission for Canada has already raised the question 
as to whether Canada should not have the preferential treatment on 
the St. Lawrence of the 5,000 cubic feet per second which it has under 
the 1950 Treaty at Niagara. So that there is no doubt in our mind 
that Canada will not share the loss that results from this diversion. 

And on a 1-year basis only it will cost us over $1 million. 

And of course we feel sure that this is just the opening wedge and 
that it looks, as the face of the bill reads itself, to a permanent di- 
version bill which, over the period of our license, will cost us millions 
of dollars. 

Now we do want to call also to your attention the fact—I do not 
think it has been brought out here before, and I won’t go into the long 
statement which proves it—that Canada is looking to this diversion 
for a basis for diverting the Columbia River, and it is a very serious 
serge And they have already raised that point, and we have set 

orth in our memorandum here the statements in that respect which 
were directed to the House of Commons Standing Committee of Ex- 
ternal Affairs on March 18, 1955. 

We further wish to call to your attention the fact which has been 
brought out before, that just last June 29 the Supreme Court granted 
the application of the other Great Lakes States opening the Decree of 
April 21, 1930, on the basis of the application that Illinois and the 
sanitary district should be required to return to the Great Lakes basin 
the effluent. 

In addition to that same decision, I will refer to the special master 
who was thereby appointed, the new original action which raised 
again the basic question, namely, whether Illinois has the right to 
divert out of Lake Michigan into the Mississippi River basin any 
water to the detriment of the other Great Lakes States. Now that is 
the basic issue, which was the issue in the original action, which has 
been reopened and is now again before the Court and before the spe- 
cial master. 

And I emphasize that because of the question you asked, I believe, 
in that respect. 

Thank you. 

Senator McNamara. Thank you, Mr. Davison. 

Are there any questions ? 

Senator Muskie. I have one, Mr. Chairman. 
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Senator McNamara. Senator Muskie, go right ahead. 

Senator Muskie. I would like to read from the 1909 Boundary Wa- 
ters Treaty, if I may, and get your reaction to it. Article V reads 
as follows: 

The high contracting parties agree that it is expedient to limit the diversion 
of waters from the Niagara River so that the level of Lake Erie and the flow of 
the stream shall not be appreciably affected. 

Now this is the objective stated in the first sentence of that article. 
The third paragraph of that article reads as follows: 

The United States may authorize and permit the diversion within the State 
of New York of the waters of said river above the falls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of 20,000 
cubic feet of water per second. 

Is it a fair conclusion that the diversion of 20,000 cubic feet of water 
per second, in the minds of contracting parties or their agents, did not 
constitute an appreciable effect on the level of Lake Erie? 

Mr. Davison. Well, the water that is diverted at Niagara, whether 
it be by Canada or the United States—— 

Senator Muskie. I think my question can be answered yes or 
no. 

Mr. Davison. The answer is “No.” 

Senator Muskie. I do not have a preconceived conclusion in my 
mind. 

Mr. Davison. I understand that, I just wanted to explain it. The 
water that is diverted is not diverted out of the basin, out of the 
Great Lakes Basin. It returns. It is just diverted over the es- 
carpment, so that it falls back into the water system and is carried 
on. So that there is no diversion out of the watershed such as 
you have at Chicago. 

Is that your question ? 

Senator Musxie. If there is any analogy to the Chicago situa- 
tion, you drew it, I did not. 

Now, if I may read from the fourth paragraph of this article: 

The United Kingdom, by the Dominion of Canada, or the Province of On- 
tario, may authorize and permit the diversion within the Province of On- 
tario of the waters of said river above the falls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of 
36,000 cubic feet of water per second. 

Now obviously, at least to me, the high contracting parties or 
their agents did not consider that an appreciable effect on the level 
of Lake Erie. 

Mr. Davison. It does not have any. 

Senator Muskie. It does not have any. 

Senator McNamara. Aside from that, they were one of the bene- 
ficiaries from this diversion—did they get part of the power, or 
is that exclusively for New York? It was a joint agreement was 
it not, and Canada was a party ? 

Mr. Davison. The United States and Canada. 

Senator McNamara. I did not mean to divert. Go right ahead. 

Senator Muskie. You are not diverting. 


Senator McNamara. I do not want any diversion—and I emphasize 
it. 
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Senator Muskte. A lot of this testimony is diverted. I was in- 
terested in the figures relative to the anticipated loss to the New 
York Power Author ity if this temporary diversion were authorized. 

Now the testimony this morning indicated that the net effect 
on the water level in Lake Michigan of the proposed temporary 
diversion would be one-quarter of an inch. Now up to this point 
that testimony has not been controverted, so I have to accept that 
as being authoritative as of this moment. So that a drop of one- 
quarter of an inch in the water level of Lake Michigan means to 
New York, according to your figures, a loss of $1 million plus? 

Mr. Davison. That is right. 

Senator Muskie. Now if the drop in the water level should be one 
thirty-second of an inch, would you then interpret that to mean the 
loss to New York of $129,000? 

Mr. Davison. May I answer your question? The difficulty with 
it is that you cannot measure it by the inch. Under this bill, any 
diversion that is taken out, additional diversion, is not at a steady 
rate. But manifestly under the direction of the bill itself, you have 
to take the water out at the maximum amount during the dry season. 
Now its effect upon us will be felt 3 years later during the dry season, 
and that is the reason why you cannot measure it by ‘the quarter inch 
on a steady withdrawal. It is not a constant thing, it is 1,000 cubic 
feet per second on an average over a year. But when they are going 
to take it is during the summertime, and when we are going to feel 
the effect of it is in the summertime 3 years later. 

Senator Musxie. I still think you can answer my question. I sug- 
gested the equivalency in order to make my point. But if the one- 
quarter inch has an effect on you 3 years later, that is measurable then— 
to put my question another way—one thirty- second of an inch I am 
asking, would that have an effect on you that would be measurable 
3 years later? 

Mr. Davison. Yes, it would. 

Senator Musxkir. $129,000? 

Mr. Davison. My suggestion is that it might have a greater effect 
than if you tried to divide $1 million by the one thirty-seconds that 
you suggest. That is, we may suffer more by that one thirty-second 
than proportionately. 

Senator Musxtr. But, really, the point I am driving at is this, and I 
do not have any pr econceived answer or § any preconceived conclusion, 
but you are dealing here with, I do not know, 1,000 maybe hundr eds 
of thousands of acres of water surface, and it is difficult for me to 
understand that a variation in the level of the water of such an extent 
of no more than one thirty-second or sixty-fourth or fourth of an 
inch can be equated with a $1 million loss to the power authority of 
New York. 

Mr. Davison. Well, I am not an engineer, I am a lawyer. Our en- 
gineers have supplied these figures, and they say that this is what it 
is going to cost. 

‘Senator Musxre. It seems to me a weekend rainfall, one weekend’s 
unexpected rainfall, such as we had this weekend in Washington, at 
least it was unexpected to me, would be more than the equivalent of 
what you are talking about here. 

Senator Case. Might I ask a question ? 
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Do your generators, the generators belonging to the State of New 
York or to the New York Power Authority run at full capacity all the 
time 

Mr. Davison. Mr. McMorran is the engineer here. I am going to 
ask him to answer your question. 

Mr. McMorran. They haven't gotten them all installed yet. They 
will run probably full blast when they are all in, yes. It varies with 
the load, too. 

Senator Case. Is there enough water to keep them running at full 

capacity ¢ 

Mr. McMorran. Yes, there is. 

Senator Case. Well, if there is, then where would the shortage 
come? How could you 

Mr. McMorran. You would not be able to put out quite so much 
power if there was not more water to get. 

Senator Case. Then you are denying the answer you gave to my 
question. I asked you whether or not there was enough water to run 
your generators at full capacity all the time. 

Mr. McMorran. When the river is at flood, yes, at full capacity, 
but the rivers do not run that way, they are high at certain periods of 
the year and very low at others. So you have a firm load—you can 
guarantee your customers of only the low flow of the river. 

Senator Case. That is the only firm you have? 

Mr. McMorran. Yes, sir. 

Senator Case. But if you only put in enough generators to take care 
of the flow of the river at its low, why you would always be running 
at full capacity ? 

Mr. McMorran. We have enough generators to take the full flow 
of the river, and most of the time they will be running full—we hope. 

Senator Case. You do not see. I was trying to give you a chance 
to answer Senator Muskie’s question here and explain why a thirty- 
second of an inch, or a fourth—in my country we talk in terms of 
water in terms of acre-feet of water—and if you regard the lakes as a 
reservoir, and the water impounded behind a dam that is regulated in 
its flow, you could demonstrate why the loss of any of that water in 
the reservoir at some time or other, but when it gets down to the gen- 
erator you would not have as much water run to thr ough the gener ator. 

Mr. McMorran. That is right. 

Senator Case. But if your generators are only big enough to take 
the river at its minimum flows, then you have no loss. If you have 
generators, unused generator capacity, part of the time you would be 
running at full hilt by reason of taking some of the water out of the 
reservoir, why then you could prove that one-hundred of an inch over 
the surface of so many acres would mean so many thousand acre-feet 
of water. 

Mr. McMorran. That is exactly right. There are enough genera- 
tors in there to take the full flow. And, of course, you won't run all 
of the while full flow unless the river is at flood. And this area, 
and I do not remember the area of the lakes themselves, but the 
drainage area is around 300,000 square miles, which is a tremendous 
area, and even a fraction of an inch of water over that is an awful lot. 

Does that answer what you are asking? 





232 WATER DIVERSION FROM LAKE MICHIGAN 


Senator Muskie. The point of my question is simply that it seems 
to me you are applying a preciseness of computation to this which, 
considering the tremendous volume of water that you are dealing 
with, the tremendous flows, the tremendous water areas that are con- 
cerned, it seems that you are picking up pins. I do not believe, really, 
that if this water should be diverted at this rate for 1 year, that you 
could, on the basis of your actual experience for that year, prove this 
loss of $1,037,866. That is what I am saying. 

Mr. McMorran. We think that figures out just that way. 

Senator Muskie. I would be interested to see those computations— 


as a lawyer who would enjoy picking holes in the work of another 
profession. 


Senator McNamara. Any other questions? 

Mr. McMorran. We will be happy to submit the basis-on which 
the figures were arrived at. 

Senator Muskie. I am sure you have such a basis. 

Senator Case. When the question was raised, when this bill was 
before the committee before, by some of the cities, that there would 
be a drop in the lake level of half an inch or a quarter of an inch, or 
whatever it might be, I did not think that was particularly material, 
particularly since the history of the rainfall over the lakes area 
showed that there could be much more fluctuation than that in the 
rainfall and the consequent level of the lakes. I do think, how- 
ever, that this power question does raise a different question. If 
you are going to reduce the Great Lakes by a foot, I can see where a 
city might find there that it might affect its water intake, it might 
affect the docking facilities, it might impair or injure warehouses if 
they were built to a certain lake level. But a half an inch or a 
quarter of an inch, I think, is not material as far as the docks or 
warehouses or cities are concerned. If, however, you take a half an 
inch of water over an area of 24 square feet, or 24 square inches, 
you have a foot of water. If you had over 2 acres, you would have 
an acre-foot of water. If you take it over 200,000 acres, you have 
1,000 acre-feet of water. And if you follow that through, 100,000 
acre-feet, of water behind a dam is important in determining the 
water that can be discharged to operate your generators. 

Senator Kerr. I think when the original treaty was made in 1909, 
that the then Secretary of State Root, in his negotiations, No. 1, saw 
to it that the language of the treaty specifically included water by its 
terms—and No. 2, that in the dividing of the water between Canada 
and the United States, an amount was put in that division for Canada 
which was not apparently matched in the language of the treaty of 
the United States for the reason that as between the negotiators, 10,000 
cubic feet per second would be reserved against which Chicago and its 
area would always have to call for the handling of its problems. And 
I think that if you care to go into the record fully enough, you would 
ascertain there is a basis for a conclusion such as I have just stated, 
and that rather than a diminution of the flow as between 1,500 cubic 
feet a second and 2,500 cubic feet a second, being a provision which 
someone down the river has to call on, it is but the fulfillment or recog- 
nition of something which Chicago at the time, and since, has had to 
call on, and which arose at a time when there was neither demand for 
this water for development of power, nor opportunity for its devel- 
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opment. I doubt very seriously if it was in the minds of anyone at 

that time that there ever would be an opportunity to use it for that 
urpose. 

. Sanndet Case. In the statement which was submitted here on behalf 

of Robert Moses, I notice this paragraph : 

In accepting its licenses and financing these projects and in fixing the rates 
for the sale of power to cover the costs, the Power Authority relied on the Decree 
of the Supreme Court of April 21, 1930, limiting the amount of water that can 
be diverted from the Great Lakes-St. Lawrence System at Chicago to 1,500 
cubic feet per second in addition to domestic pumpage (Wisconsin v. Illinois, 
281 U.S. 696) on its licensed right to use the United States’ share of the water 
available for power and on the legal right of the State of New York as a down- 
stream riparian State to the natural flow of the Niagara and St. Lawrence 
Rivers. 

And then further on in the statement, you will notice Mr. Moses 
contends that the bond issues which were made based upon the as- 
sumption of the availability of the water over and above the 1,500 
cubic feet per second. That may have been an unwarranted assump- 
tion. 

Senator Kerr. I would say I would look upon that statement in the 
light of the language in that Supreme Court decision which, insofar 
as it would be considered by anybody as determining the rights, spe- 
cifically says the right is reserved for changes of that decision. And 
I think that the reason that the Supreme Court reserved the right to 
change that decision was in accordance with that 10;000 cubic feet 
per second that was in the minds of every one that was familiar with 
the fact. And I think that any attorney or anyone familiar with that 
case, who would now say they depended upon a situation where there 
would only be 1,500 cubic feet per second reserved, could not justify 
that position because of the language of the decree, which also referred 
to the reservation of the right of pumpage which would have to effect 
the amount of utilization by the city of Chicago and the sanitary 
district, and that language in the Supreme Court decision would be a 
red flag which no competent attorney, I would say in my judgment, 
would fail to recognize as something that would have to have an effect 
upon that specific figure of 1,500 cubic feet per second. 

Senator Case. I do not think they could pick out the parts of the 
decree they like and overlook the parts they do not like. 

Senator Kerr. Are there any further questions ? 

Mr. Davison. Mr. Chairman, could I make a suggestion ? 

Senator Kerr. Sure. Asa lawyer or as an engineer ? 

Mr. Davison. As a lawyer, and an incompetent one under your 
standards. 

I suggest to you that that 1,500 was arrived at as the basis that 
that was what was needed for navigation and that the power to divert 
this water rested, that is the legal right to divert it was against the 
right of the State of New York and the other Great Lakes States, 
rested solely on navigation, and that there is no right at all to divert 
water for sanitation purposes. 

Senator Kerr. Then the decision of Senator Proxmire, who said 
that should be gone into in this and recognized here, is not justified 
in your opinion ? 

Mr. Davison. I did not fully hear the question. 

Senator Kerr. You heard Senator Proxmire’s statement—— 
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Mr. Davison. Yes, I heard Senator Proxmire. 

Senator Kerr. In which he said he thought the one case that was 
validated was for health ? 

Mr. Davison. I cannot fully agree with him on that. 

Senator Kerr. Then while there is unity in opposition, there is not 
unity in the basis of it ? 

Mr. Davison. That is right. 

Senator Muskie. May IL ask one more question ? 

Mr. Davison, is there any doubt in your mind but that if the study 
contemplated by this bill were undertaken, that the effects on the 
New York Power Authority would be any less than those which you 
anticipate in your statement ? 

Mr. Davison. Could I reframe it and see if I understand the ques- 
tion? In other words, is there a possibility—as I understand it- 
that we will not be able to prove, in the event that you authorize 1,000 
cubic feet per second diversion per year, we won't be able to prove 
$1 million damages? Isthat your question ? 

Senator Muskie. Is there any thought in your mind that that study 
would discuss facts which would not support the conclusions which 
you suggest in your statement as to the damage or the harm to the 
New York Power Authority ? 

Mr. Davison. Oh, I am fully confident that any study that you 
make, as a matter of fact, the studies have already been made by the 
Army Corps of Engineers as to what the effect of diversion, not at 
Chicago, means and what it means to the power interests, both Canada 
and the United States. That has already been studied. I haven't 
any doubt that any further study cannot do anything else but reaffirm 
the study that has already been made. 

Senator Muskie. So you have nothing to fear from the results of 
such a study ? 

Mr. Davison. No. All we have to fear is loss. And if we have 
someone to sue, why, as was suggested earlier, except I do want to 
add, we would like a different kind of commitment than under their 
legal conclusions as to the 1909 treaty as you brought out. 

Now I would ask the Chairman, if I may—Mr. Chairman, I have 
just completed a very short statement listing the history of this litiga- 
tion in the Supreme Court, the different applications that have been 
made both by the complainants 

Senator Kerr. This is the suit between Wisconsin and Illinois? 

Mr. Davison. That is right. And I would like, I think perhaps it 
would be helpful because of the questions that have been asked here, 
to have an opportunity to submit that to the committee. 

Senator Kerr. You submit that to the committee and it will be 
made a part of the record. 

Mr. Davison. I would like to. 

Senator Kerr. Thank you. 

(The statement referred to is as follows:) 


PowER AUTHORITY OF THE STATE OF NEW YORK, 
New York, N.Y., August 7, 1959, 
Hon. Rosert S. Kerr, 
Chairman of Subcommittee of Committee on Public Work, U.S. Senate, Wash- 
ington, D.C. 

Dear SENATOR KERR: During the course of the hearing on S. 308 and H.R. 1. 
before the Subcommittee on Flood Control, Rivers and Harbors of the Commit- 
tee on Public Works presided over by you on July 13, 1959, members of the 
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committee indicated concern as to the Supreme Court’s power to deal with the 
Lake Michigan diversion problem. 

During the testimony of Mr. John R. Davison, on behalf of the power au- 
thority in opposition to the bills, you granted the authority leave to submit 
for the record a history of the litigation which has been carried on over the 
vears between Illinois on the one hand, and the United States and various 
States bordering on the Great Lakes on the other with respect to the diversion 
problem, and also a description of the proceedings currently pending in the 
U.S. Supreme Court in which Illinois is opposed by other Great Lakes States, 
including New York. 

I am sending you herewith such a history and a summary which has been 
prepared joinly by our general counsel, Thomas F. Moore, Jr. and by Mr. 
Davison. It shows clearly that the Supreme Court has complete power to deal 
with the Lake Michigan diversion problem; that it has done so in the past, and 
that it is presently doing so. 

We respectfully request that this history and summary be made a part of 
the record of your proceedings. 

Sincerely, 
RoBertT Moses, Chairman. 


llistory OF PAst LITIGATION AND DESCRIPTION OF PROCEEDINGS CURRENTLY PENDING 
IN THE U.S. SupreME Court RELATING To Diverstons From LAKE MICHIGAN 
BY ILLINOIS 


The Michigan diversion controversy arose with the construction by the Sanitary 
District of Chicago of the Chicago Drainage Canal in 1900. Before the canal 
was constructed the Chicago River was a small but navigable stream which 
flowed into Lake Michigan. The canal changed the flow of the Chicago River 
away from Lake Michigan into the Mississippi River. This was done by cutting 
through the low “continental divide” which separated the Chicago River from 
the Des Plaines River which flows into the Illinois River, which in turn flows 
into the Mississippi River. The primary purpose of the canal was to wash the 
sewage of the Chicago area, which was then being carried by the Chicago River 
into Lake Michigan—the area’s water supply—into the Mississippi River by 
diverting water from Lake Michigan. To accomplish this purpose the canal was 
designed to divert from Lake Michigan about 10,000 cubic feet per second of 
water. 

At the time the canal was constructed, section 10 of the act of Mareh 3, 1899, 
chapter 425, 30 Stat. at L. 1121, 1151, prohibited the creation of any obstruction 
to the navigable capacity of any of the waters of the United States not affirma- 
tively authorized by Congress and made unlawful the alteration or modification 
of the course, condition, or capacity of any lake or the channel of any navigable 
water of the United States unless authorized by the Secretary of War. 

Beginning May 8, 1899, revokable licenses were issued from time to time by 
the Secretary of War for the withdrawal of not more than specified amounts of 
water from Lake Michigan through the Chieago Drainage Canal. From 1899 
to 1980 the diversion permitted by the Secretary of War ranged between 3,333 
cubic feet per second and 8,500 cubic feet per second. 

On March 10, 1907, the Secretary of War refused a request of the sanitary 
district for permission to open a new channel from Lake Michigan through the 
Calumet River to the Chicago Drainage Canal. 

On March 23, 1908, the United States brought an action against the sanitary 
district to prevent it from constructing this second channel from Lake Michigan 
and for a determination of rights. On June 30, 1910, permission to open the 
second channel was granted by the Secretary of War with the understanding 
that the total quantity of water withdrawn should not exceed that already 
authorized by the Secretary of War, which was then 4,167 cubic feet per second, 
and with the understanding that the permit should not affect or be used in the 
still pending “friendly suit” brought by the United States against the sanitary 
district in 1908 to determine rights. 

On January. 8, 1913, the Secretary of War refused a request of the sanitary 
district to increase the authorized diversion from 4,167 cubic feet per second to 
10,000 cubic feet per second of water. In refusing this request the Secretary 
found that a diversion of 10,000 cubic feet per second would adversely affect 
havigation and concluded that he did not have the authority to grant a permit 
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which would have such a result-for.the benefit of the local interest in the sanita- 
tion of Chicago. 

After the Secretary of War’s refusal in January 1913 to increase the author- 
ized diversion the sanitary district was informed by the War Department that 
it was withdrawing more water than was permitted. While the amount per- 
mitted was 4,167 cubic feet per second the sanitary district was withdrawing 
more than 7,000 cubic feet per second. The sanitary district took the position 
that it was bound by State law to divert a greater quantity of water than was 
authorized by the Secretary of War. 

On October 6, 1913, while the action brought by the United States against 
the sanitary district in 1908 was still pending, the United States brought 
another action against the district to enjoin it from diverting more water than 
was permitted and the new action was consolidated with the earlier suit. Dur- 
ing the pendency of this consolidated action the sanitary district continued to 
divert approximately 8,500 cubic feet per second despite the fact that the 
amount of authorized diversion was 4,167 cubic feet per second. 

On July 14, 1922, Wisconsin filed a bill in the U.S. Supreme Court invoking 
the original equitable jurisdiction of the Court over controversies bétween the 
States and asked that Illinois and the sanitary district be enjoined from di- 
verting water from Lake Michigan into the Illinois Waterway. 

On January 5, 1925, the U.S. Supreme Court affirmed a decree of a U.S. dis- 
trict court granting the United States an injunction against the sanitary district 
diverting more water than was then authorized by the Secretary of War. The 
affirmance of the injunction was without prejudice to any permit that might 
be issued by the Secretary of War according to law. (Sanitary District of 
Chicago v. United States, 266 U.S. 405). 

After that decree it was not possible as a practical matter to reduce imme- 
diately the amount which was then being diverted, 8,500 cubic feet per second, 
because, without some other means of disposal of sewage, navigation in the 
port of Chicago would be seriously affected. The Secretary of War, therefore, 
on March 3, 1925, issued a conditional temporary permit for the diversion of 
8,500 cubic feet per second. One of the conditions of the permit was that steps 
be taken immediately to carry out sewage treatment by artificial processes. 
The permit was to cease unless renewed on December 31, 1929. 

After the 1925 decision against the sanitary district in the case brought by the 
United. States, Wisconsin filed in the Supreme Court an amended bill in which 
Minnesota, Ohio, and Pennsylvania joined asking that Illinois and the sanitary 
district be enjoined from continuing to divert 8,500 cubic feet per second of 
water from Lake Michigan. At the same time, Michigan and New York each 
filed separate bills for the same relief. The Court referred these actions to 
Hon. Charles Evans Hughes, as Special Mastér ( Wisconsin v. Illinois, 271 U.S. 
650 ; 273 U.S. 642). 

In its bill, New York alleged, as did the other States, that the diversion im- 
paired the navigable capacity of the Great Lakes. In addition, New York alleged 
that the diversion might interfere with the use of the waters of the Niagara 
and St. Lawrence Rivers for the development of power. On motion of Illi- 
nois, that allegation was stricken from the complaint on May 31, 1927, because 
there was no showing that there was any present use of the waters for such 
purpose which would be disturbed or that there was any definite project for 
so using them which would be affected. However, the ruling was without 
prejudice to the right of New York to litigate later the questions presented upon 
a showing of actual or presently threatened interference with New York’s 
right to use the waters of the Niagara and St. Lawrence Rivers for the develop- 
ment of power (New York v. Illinois, 273 U.S. 488). 

After holding hearings, Special Master Hughes, reported to the Supreme Court 
on November 25, 1927, that the diversion then being made of 8,500 cubic feet 
per second under the conditional temporary permit of the Secretary of War 
was lowering the levels of the Great Lakes and thus adversely affecting navi- 
gation there and in the connecting channels to the great damage of the com- 
plainant States. He also found that the diversion was primarily for purposes 
of sanitation but that it also was incidentally used for the development of 
power on the Illinois Waterway. However, since the diversion then being 
made of 8,500 cubic feet per second was authorized by the Secretary of War he 
recommended that the complaints be dismissed without prejudice to the insti- 
tution of new actions to prevent a diversion of water from Lake Michigan made 
or attempted without authority of law. 
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On January 14, 1929, the Supreme Court, while accepting the findings of 
fact of the Special Master referred the causes back to him for consideration of 
the practical measures needed to restore to the complainant States their just 
rights. The Court held that except for the negligible amount necessary to keep 
up navigation in the Chicago river the diversion was unlawful and violated 
the rights of the complainant States. The Court further held that the Secre- 
tary of War could not make local sanitation a basis for continuing the di- 
version and that, since the validity of his permit beyond the negligible amount 
needed for navigation derived its support entirely from the situation produced 
by the sanitary district in violation of the rights of the complainant States, 
it was the duty of the Court by appropriate decree to compel the reduction of 
the diversion to a point where it would rest on a legal basis ( Wisconsin v. 
Illinois, 278 U.S. 367) .* 

On December 17, 1929, the Special Master reported to the Court his findings 
and recommendations for the gradual restoration of the just rights of the com- 
plainant States by the construction of sewage disposal plants so as to diminish 
so far as possible the diversion of water from Lake Michigan. He found that 
when the planned sewage treatment works were completely constructed, the 
permanent diversion out of the Great Lakes-St. Lawrence system or watershed 
should be cut down to an annual average of 1,500 cubic feet per second, the 
diversion required for purposes of navigation, in addition to domestic pump- 
age. Domestic pumpage is the water withdrawn at Chicago from Lake Michi- 
gan, which after being used, is collected in the sanitary district’s sewers, car- 
ried to its sewage treatment works and after being purified is discharged into 
the drainage canal and thereby diverted into the Illinois Waterway and thence 
into the Mississippi River. 

The complainant States excepted to that part of the special master’s report 
which allowed the permanent diversion from Lake Michigan of the domestic 
pumpage in addition to the 1,500 cubic feet per second required for navigation. 
The complainant States did not object to the withdrawal of water for domestic 
purposes but maintained that after the domestic pumpage was purified, the sani- 
tary district should be required to return it to Lake Michigan. The amount of 
water permanently diverted from Lake Michigan at Chicago as domestic pumpage 
had increased from 449 cubic feet per second in 1900 to approximately 1,700 cubic 
feet per second at the time the special master made his report. 

On April 14, 1930, the Court approved the plan of the special master for gradual 
restoration of the just righs of the complainant States. In doing so, it rejected 
the demands of the complainants that the domestic pumpage after being purified 
be returned to the lake as “excessive upon the facts in this case” and as “a demand 
not contemplated by their bill.” However, the Court retained jurisdiction of the 
suits and in so doing permitted the complainants and the defendants to apply, 
as each side has since done, to the Court for a modification of the decree. The 
Court also left open the question whether domestic pumpage includes industrial 
use ( Wisconsin v. Illinois, 281 U.S. 179). 

On April 21, 1930, the Court entered a decree which enjoined defendants on 
and after December 13, 1938, “from diverting any of the waters of the Great 
L:kes-St. Lawrence system or watershed through the Chicago drainage canal 
and its auxiliary channels or otherwise in excess of the annual average of 1,500 
cubic feet per second, in addition to domestic pumpage.” The decree also required 
the sanitary district to file semiannually a report of the progress made in con- 
struction of sewage treatment plants outlined in the program the district had 
proposed ( Wisconsin vy. Illinois, 281 U.S. 696). 

The sanitary district did not adhere to the schedule set up for the construction 
of sewage treatment plants and on application of the complainant States the Su- 
preme Court on October 10, 1932, ordered the sanitary district and the State of 


1 That decision was later summarized by the Court as follows: 

“It was decided that the defendant State and its creature, the sanitary district, were 
reducing the level of the Great Lakes. were inflicting great losses upon the complainants, 
and were violating their rights by diverting from Lake Michigan 8,500 or more cubic feet 
per second into the Chicago Drainage Canal for the purpose of diluting and carrying 
away the sewage of Chicago. The diversion of the water for that purpose was held illegal, 
but the restoration of the just rights of the complainants was made gradual rather than 
immediate in order to avoid so far as might be the possible pestilence and ruin with 
which the defendants have done much to confront themselves.” 4 


“It already has been decided that the defendants are doing a wrong to the complain- 


ants, and that they must stop it. They must find out a way at their peril” (Wisconsin v. 
Illinois, 281 U.S. 179). 
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Illinois to show cause why they had not taken appropriate steps to comply with 
the April 21, 1930, decree. On return of the order to show cause the Supreme 
Court on December 19, 1932, referred the matter to Edward F. McClennen, as 
special master (Wisconsin v. Illinois, 287 U.S. 578). 

On the hearings before the special masted the excuse given by the sanitary 
district for its failure to obey the decree of April 21, 1930, was that it was unable 
to obtain financing for the required disposal plants. On April 10, 1933, the special 
master reported that the defendants had been guilty of inexcusable delays in 
carrying out the decree and that the sanitary district was then unable to obtain 
the money for the construction of the works required by the decree due to the un- 
marketability of its bounds. He recommended that the decree be enlarged to 
require Illinois to provide the moneys necessary to complete adequate sewage 
treatment facilities. 

On May 22,.1933, the Supreme Court adopted the findings and the recommen- 
dation of the special master and overruled the objections of the defendants 
( Wisconsin v. Illinois, 289 U.S. 395). 

One of the objections of the defendants was that the Rivers and Harbors Act 
of July 3, 1930 (ch. 847, 46 Stat. at L. 918,921) required modification of the decree 
of April 21, 1930. That act contained a provision for a project for improvement 
of navigation of the Illinois river, subject however, to the explicit limitation 
“that the water authorized at Lockport, Ill., by the decree of the Supreme Court 
of the United States rendered April 21, 1930 * * * is hereby authorized to be 
used for the navigation of said waterway.” The Court rejected the contention 
that that act required modification of its decree saying: “So far as the Congress 
purports to authorize a diversion of water from Lake Michigan for the naviga- 
tion of the waterway, the authorization is explicitly limited to the amount 
allowed by the Court’s decree.” 

The Court also rejected defendants’ contention that that act disclosed an 
intention on the part of Congress to control the extent of diversion and held 
that there was nothing in the act which in any way conflected with the terms 
of the decree (Wisconsin vy. [Uinois, 289 U.S. 395) * As noted above, the decree 
by its terms retained in the Court jurisdiction of the suits “for the purpose of 
any order or direction, or modification of this decree, or any supplemental de- 
cree, which it may deem at any time to be proper in relation to the subject- 
matter in controversy” (Wisconsin v. Illinois, 281 U.S. 696,698). 

From 1933 to 1940 the construction of sewage treatment plants by the sanitary 
district remained behind schedule. However, the defendants complied with the 
1930 decree of the Supreme Court to the extent that they did not violate its 
injunction provisions. The degree enjoined defendants from diverting any 
waters of the Great Lakes-St. Lawrence system through the Chicago Drainage 
Canal and its auxiliary channels or otherwise in excess of an annual average 
of 6,500 cubic feet per second addition to domestic pumpage on and after July 
1, 1930; in excess of an annual average of 5,000 cubic feet per second in addition 
to domestic pumpage on and after December 31, 1935; and in excess of an annual 
average of 1,500 cubie feet per second in addition to domestic pumpage on and 
after December 31, 1938. 

In 1940, Illinois applied to the Supreme Court for a temporary modification 
of the April 21, 1930 decree so as to increase the diversion for 2 years from 
1,500 cubic feet per second to 5,000 cubic feet per seond ,in addition to domestic 
pumpage on the ground that a health menace existed along the Illinois water- 
way and that construction of sewage treatment plants was behind sehedule. On 
April 3, 1940, the Court held that Illinois had failed to show that it had done 
all it was required to do by the decree or that the health conditions complained 
of could not be remedied without an increase in diversion. However, the Court 
referred to health issue to Monte M. Lemann, as Special Master (Wisconsin v. 
Illinois, 309 U.S. 569. 

While this reference was pending before the Special Master, the Supreme 
Court on a stiplation of the parties, which was without prejudice to their respec- 
tive positions, authorized an increase in diversions from 1,500 cubic feet per 
second to 10,000 cubic feet per second, in addition to domestic pumpage, for one 
continuous period of 10 days from December 2, to December 12, 1940, in order to 


2In a footnote to this decision the Court explained its denial, on janeesy 16, 1933, of a 


motion by Missouri and other intervening States to modify the April 1930, decree. 
That motion was made on the ground that the Rivers and Harbors Act of July 3, 1930, 
required such modification. In denying that motion the Court necessarily rejected that 
contention (Wisconain vy. Illinois, 288 U.S. 587). 
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try to remove an accumulation of untreated sewage from a particular pool in 
the Drainage Canal ( Wisconsin vy. Illinois, 311 U.S. 107). 

On March 31, 1941, the special master reported that the condition of the 
Illinois Waterway, while an odoriferous nuisance in certain areas, was not a 
menace to health and recommended that the petition for modification of the 
decree be dismissed. 

On May 26, 1941, the Supreme Court confirmed the report of the special 
master and dismissed the petition (Wisconsin v. Illinois, 313 U.S. 547). 

In 1950 Illinois and the sanitary district petitioned the Supreme Court for 
an interpretation and clarification of the decree of April 21, 1930. The need 
for such an interpretation and clarification was allegedly based on an increase 
in the population in the sanitary district and on an extension of the territorial 
limits of the district. The complainant States moved to dismiss the petition 
on the ground that the decree was unambiguous and that the change in condi- 
tions since its entry gave no cause for clarification or interpretation because 
the increases in population and size were taken into consideration in the for- 
mulation of the decree. The Supreme Court granted the motion to dismiss 
on October 23, 1950 ( Wisconsin v. Illinois, 340 U.S. 858). 

In November 1956, Illinois petitioned the Supreme Court for a temporary 
modification of the decree of April 21, 1930, so as to increase the diversion to 
10,000 ¢.f.s. for a period of 100 days to relieve a critical navigation emergency 
on the Mississippi River due to unprecedented drought conditions. In an amicus 
curiae memorandum on behalf of the United States, the Court was informed 
that the Corps of Engineers had expressed the opinion that the proposed diver- 
sion would serve to alleviate the emergency. 

All the complainant States except Wisconsin agreed to a temporary increase 
in the diversion because of the navigation emergency. Their agreement, how- 
ever, was without prejudice to the positions they had consistently taken in 
opposition to Illinois’ efforts to increase the diversion. 

On December 17, 1956, the Court temporarily modified the April 21, 1930, 
decree to permit diversion until January 31, 1957, at 8,500 ¢c.f.s. in addition 
to domestic pumpage, without prejudice to the rights of the parties (Wisconsin v. 
Illinois, 352 U.S. 945). 

At the same time that Illinois petitioned in 1956 for this temporary modifica- 
tion of the 1930 decree, the sanitary district again moved the Court for clari- 
fication of that decree so as to provide that the Congress could determine and 
authorize the amount of diversion required. On motion of the complainart 
States the Supreme Court on December 17, 1956 denied the sanitary district’s 
petition for clarification of the decree (Wisconsin v. Illinois, 352 U.S. 947). 

On January 28, 1957, the Court, in view of the continuing emergency, extended 
the temporary modification of the decree to February 28, 1957 (Wisconsin v. 
Illinois, 352 U.S. 983). 

In December 1957, Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and 
New York applied to the Court for a reopening of the decree of April 21, 1930, 
so as to require Illinois and the sanitary district to return to the Great Lakes 
the treated effluent withdrawn as domestic pumpage or for the appointment of 
a special master to take evidence on the questions presented. 

On March 3, 1958 the Court denied the application with leave to renew 
with allegations made more definite and certain as a basis for the relief sought 
(Wisconsin v. Illinois, 355 U.S 944). 

In October 1958, the complainant States filed in the Supreme Court an amend- 
ed application wherein it was alleged among other things that the permanent 
diversion of 1,800 c.f.s. as domestic pumpage resulted in an annual revenue 
loss in power generation of $2,055,682.30 at the power authority’s and Canada’s 
Niagara and St. Lawrence powerplants (Nos. 2, 3, and 4 original, October 
term 1958). 

While this amended application was pending, Illinois moved the Court for 
leave to file a complaint for a declaratory judgment against the complainant 
States that its creature, the Elmhurst-Villa Park-Lombard Water Commission 
has the right to divert 30 to 50 ¢.f.s. of water from Lake Michigan for domestic 
purposes, the effluent of which would go into the Mississippi watershed (No. 15 
original, October term 1958). 

On June 29, 1959, the Court granted the amended application by the com- 
plainant States for a reopening of its decree of April 21, 1930 (Nos. 2, 3, and 
4 original, October 1958 term, retaining same numbers in the October 1959 
term). 
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The Court’s order of June 29, 1959, also granted Illinois’ motion to file the 
bill of complaint in No. 15 original. (Renumbered No. 12 October 1959 term.) 

The order appointed Hon. Albert B. Maris, U.S. senior circuit judge, special 
master in each of these causes and directed him to hold hearings with all 
convenient speed and to submit such reports as he may deem necessary. 

On Tuesday, August 4, Judge Maris held a conference in Philadelphia at- 
tended by counsel for all the parties as well as for others interested in the 
cases including a representative of the Solicitor General of the United States. 
Preliminary procedures were agreed upon. Answers in all the cases will be 
filed by August 28 and any replies within 20 days thereafter. Trial will com- 
mence in Chicago on October 5. Judge Maris expressed the view that all is- 
sues in originals Nos. 2, 3, and 4 had been reopened by the Court’s order and 
that those issues are substantially the same as the issues in original- No. 
12. 

No question is involved in these causes as to (1) the right to divert perma- 
nently from Lake Michigan the water necessary to maintain navigation, 1,500 
ef.s. or (2) the right to divert from Lake Michigan the water necessary 
for domestic purposes if the treated effluent is returned to the Great Lakes 
watershed. 

There is again before the Court the basic question whether [Illinois may 
deprive the other Great Lakes States and Canada of their right to the natural 
flow of the waters of the Great Lakes by diverting such waters into another 
watershed for purposes other than navigation. 

Under the circumstances until this basic legal question is settled, the Con- 
gress should not consider the question whether the amount of water being 
diverted at Chicago should be increased solely for the purpose of aiding the 
sanitary district to solve its sanitation problem, particularly where, as the 
evidence before the subcommittee establishes, there is another solution to the 
problem. Furthermore, if the Supreme Court should determine that water can 
rightfully be permanently diverted from Lake Michigan for purposes other 


than navigation, it has ample equitable power to determine the amount of di- 
version which should be allowed. 


Respectfully submitted. 


Tuomas F. Moore, Jr., 
General Counsel, Power Authority of the State of New York. 


JOHN R. Davipson, Esq., 
of Counsel. 
Aveust 7, 1959. 

Senator Case. I would like to ask one question of Mr. McMorran. 

Can you tell us what the anticipated revenues of the New York 
State Power Authority will be? 

Mr. McMorran. I do not have those data here. Iam sorry. About 
$50 million a year, I think. 

Senator Csr. $15 million ? 

Mr. McMorran. $50 million. That is the figure I recall, but that 
is from memory and I do not have the data here. 

Senator Case. If you find that is not accurate, then you can correct 
it. 

_ Mr. McMorran. Yes, I will be glad to correct the record and send 
it to you. 

Senator Kerr. How much would it take to make $1 million? A 
half inch or quarter inch ? 

Senator Muskie. A quarter. 

Senator Kerr. If a quarter makes $1,200,000, $1,039,000, a full 
inch would make $4 million—apparently $50 million is the amount 
they are looking forward to that is going to come from 12 inches. 
I believe you better get an answer to that question. 

Mr. Davison. We will be out of business at 1 inch. 

Senator Case. There is one other aspect to that. The $1 million 


was based on nonacceptance by Canada of her half of the loss as 
T recall. 
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Mr. McMorran. That is right. 

Mr. Davison. That is right. 

Senator Muskie. Which is a fair assumption to make. 

Senator Kerr. Senator McNamara will now take charge of the 
hearing of two more witnesses after which the meeting will recess 
until 10 o’clock in the morning. 

Senator McNamara. The next witness on the list is Mr. Richard 
Shepp, representing the attorney general of the State of New York. 
However, we have Mr. Paul Adams here, attorney general from the 
State of Michigan, who I understand, has to catch a plane, and he 
has been trying to signal some message to me. Do you mean Paul, 
that it is too late already? I think Mr. Shepp will probably yield 
to you if you just want to get your statement in and make a very 
brief statement, so you can catch that 6 o’clock airplane. 

Mr. Suerr. I would be glad to. 

Senator McNamara. Then we will hear Mr. Adams at this point. 
We are very happy to have you with us. You have appeared before 
this committee on other occasions, as had your predecessor in office. 
This, of course, indicates the deep interest of the people of the 
State of Michigan in this legislation. 

Mr. Apams. Mr. Chairman, I have a detailed statement which I 
would like to file with the committee, on behalf of myself, as attorney 
general of the State of Michigan, and also on behalf of Mr. McElroy, 
the attorney general of the State of Ohio. 

Senator McNamara. These statements will be made a part of the 
record at this point. 

(The statement of Mr. Paul L. Adams follows :) 


STATEMENT OF PauL L. ADAMS, ATTORNEY GENERAL OF THE STATE OF 
MICHIGAN 


Iam Paul L. Adams, attorney general of our State. 

H.R. 1 and S. 308 are, of course, similar to the bill known as H.R. 2 on 
which this honorable committee held hearings last summer on July 28, 29, and 
August 7, 1958. I appeared before you on that occasion and my testimony appears 
on pages 301-313 of the printed record of these hearings. I should like to intro- 
duce my previous testimony into this record and make it a part of our record at 
these hearings. 

I also appeared and gave testimony at the hearings held by the Committee 
on Public Works of the House of Representatives, 86th Congress, 1st session, 
on February 18 and March 3, 1959, which appears on pages 63-147 and on 
pages 223-258. I wish to introduce this testimony into this record so that 
this committe will have the benefit of it without the necessity of our repeating 
it here. 

Many things have happened since this committee held its hearings last July 
and in fact even since the House commitee held its hearings in February and 
March of this year. I should like to enumerate them. 


U.S. SUPREME COURT REOPENS DECREE OF APRIL 21, 1930 


1. If you will read the record made before the House committee on February 
17 and 18 and March 3 of this year, you will observe that last fall the States 
of Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and New York filed 
in the Supreme Court of the United States their amended application for the 
reopening and amendment of the decree of April 21, 1930. This is the decree 
that cut the direct diversion at Chicago from 10,000 cubic feet per second to 1,500 
cubie feet per second for navigation purposes, but because of the exigencies 
then existing permitted Chicago to draw unlimited quantities of water for 
domestic purposes. The Court temporarily allowed this water to be diverted 
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into the sanitary canal, thence to the Mississippi River watershed since facilities 
for treating and returning it to Lake Michigan were not yet constructed. 

At this point we want to make it abundantly clear that we have no serious 
present objection to the withdrawal of water from Lake Michigan by Chicago 
or any other municipality which is a riparian on the Great Lakes so long as 
after use and proper treatment this water is returned to the Great Lakes Basin. 
We say and insist that unless this basic principle is strictly adhered to, the 
water resources of this great fresh water basin, now become one of the most 
important arteries of national and international commerce, could soon be dis- 
sipated and the millions of dollars spent by your National Government as well 
as by the States and their municipalities could be rendered valueless. 

It was felt by these other Lake States that it was time for the Supreme 
Court to reexamine its decree of 1930, reassess the conditions now existing, 
and determine whether the time was propitious to decide whether the State of 
Illinois and the Sanitary District of Greater Chicago should be compelled to 
return its domestic pumpage to Lake Michigan. This is done by all other 
municipalities on the Great Lakes and we believe the people of Chicago should 
‘be no exception to the rule. d 

As is disclosed in the hearings before the House committee in February and 
March, these Lake States early this year had been sued in the U.S. Supreme 
Court by the State of Illinois on behalf of the Elmhurst-Villa Park-Lombard 
Water Commission. This commission, composed of the municipalities of Elm- 
hurst, Villa Park, and Lombard, wanted to construct a pipeline across the divide 
to Lake Michigan, abstract water for domestic and industrial uses, but refused 
to return this water after use and treatment to Lake Michigan. The States of 
Michigan, Ohio, and Pennsylvania mailed letters of protest and consequently 
the water commission was unable to sell its bonds, resulting in a complete halting 
of the project. The necessary briefs were filed in the suit and the case was 
fully argued before the U.S. Supreme Court on May 19 and 20 this year. 
Although the Court did not ask for oral arguments on the-consoliated cases in 
which was entered the decree of April 21, 1930, the Court did take cognizance 
of the pendency of our amended application. 

On June 29, 1959, the Supreme Court of the United States entered the following 
order in all of these cases: 

“Per curiam: 

“The motion of Chicago Association of Commerce & Industry for leave to file 
brief in Nos. 2, original; 3, original; and 4, original, as amicus curiae, is granted. 
The amended application of complainants for a reopening of the decree of April 
21, 1930, in Nos. 2, original; 3, original; and 4, original, is granted. 

“The motion for leave to file a bill of complaint in No. 15, original, is granted. 

“It is ordered that Hon. Albert B. Maris, U.S. senior circuit judge be, and he 
is hereby, appointed special master in each of these causes,. with authority to 
summon witnesses, issue subpenas, and take such evidence as may be introduced, 
‘and to hold hearings with all convenient speed, and to submit such reports as 
he may deem necessary. 

“The master shall be allowed his actual expenses. The allowances to him, the 
compensation paid to his technical, stenographic, and clerical assistants, the cost 
of printing his report, and all other proper expenses, shall be charged against 
and be borne by the parties in such proportion as the Court hereafter may direct.” 

This means that the Supreme Court in the exercise of its original constitu- 
tional jurisdiction over suits between these States desires that all of the facts 
and circumstances pertinent to this complex litigation be brought before the 
‘special master so that the Court may judicially determine the legal rights and 
interests of the litigating States. In fact we have already been notified by the 
special master that we appear in his chambers in Philadelphia on August 4 for a 
conference. 

Of course we would not be so bold as to suggest that the Senate of the United 
States stay its hand in considering this legislation because of this recent action 
by the U.S. Supreme Court. Each branch of our Government is independent of 
the other to the extent provided in the Constitution. But this does not mean that 
one branch should operate antagonistically to the other or in defiance of the 
other. So we urge upon you with all seriousness that you give careful consid- 
eration as to whether it would be to the best public interest to refrain from acting 
on these pending bills until the Supreme Court of the United States has had a 
full opportunity to further define and establish the legal rights and obligations 
of these States with reference to the waters of the Great Lakes Basin. 
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RECENT CANADIAN PROTESTS 


During the hearings before this committee of last summer it was uncertain 
whether the Government of Canada was objecting to the additional diversion 
provided in these bills. Early this year, however, a debate on this question took 
place in the Canadian Parliament. As a result, the Government of Canada made 
its position known to our Government in a note of February 20, 1959. The con- 
tents of this note and the State Department aide memoire are to be found on 
pages 304-306 of the hearings before the House committee on March 3, 1959, 
under the testimony of Woodbury Willoughby of the State Department, and we 
would wish that this statement be made a part of this record. But let me quote 
just a sentence of the Canadian note: 

“The point has been made repeatedly by Canada that every withdrawal of 
water from the basin means less depth available for shipping in harbors and in 
channels. Additional withdrawals would have adverse effects on the hydro- 
electric generation potential on both sides of the border at Niagara Falls and in 
the international section of the St. Lawrence River as well as in the Province 
of Quebec, and would inflict hardship on communities and industries on both 
sides of the border. 

“The Government of Canada therefore protests against the implementation 
of proposals contained in H.R. 1.” 

Although this note is plain enough, even though couched in polite diplomatic 
language, the Canadian Government, desiring to make its position clearer and 
firmer, on April 9, 1959, dispatched another note to our Government. Accord- 
ing to reports in the press it was stated that this is one of the strongest notes 
our Government has ever received from Canada. Following is a copy of this 
note: 


“184 
“THE CANADIAN EMBASSY, 
“Washington, D.C., April 9, 1959. 

“Sir: I have the honor on instructions from my government to refer to pro- 
posals for legislation in the United States of America concerning an increase in 
the diversion of water from Lake Michigan through the Chicago drainage canal. 
It is noted that one proposal to this effect has been approved by the House of 
Representatives and will shortly be considered by the Senate. During a period 
of many years there have been numerous occasions on which the government of 
Canada has made representations to the government of the U.S.A. with respect 
to proposals concerning the diversion of water from Lake Michigan out of the 
great lakes watershed at Chicago. 

“Many of these representations have been directed toward particular pro- 
posals then under discussion by U.S.A. authorities. Because of the importance 
of the question, the government of Canada believes it timely to reexamine the 
considerations which it regards as most important concerning any proposals for 
additional diversion of water from the great lakes watershed. Accordingly, in 
order that there may be no misunderstanding as to the views of the government 
of Canada, I have been instructed to bring the following considerations to your 
attention. 

“Every diversion of water from the great lakes watershed at Chicago inevit- 
ably decreases the volume of water remaining in the basin for all purposes. The 
government of Canada is opposed to any action which will have the effect of 
reducing the volume of water in the great lakes basin. Careful inquiry has 
failed to reveal any sources of water in Canada which could be added to the 
present supplies of the basin to compensate for further withdrawals in the 
U.S.A. The government of Canada considers that many agreements and under- 
standing between the U.S.A. and Canada would be broken if unilateral action 
were taken to divert additional water from the Great Lakes watershed 
at Chicago and directs attention to provisions of two treaties in particular. 

“(a) The boundary waters treaty, 1909: The applicability of either art. IT, 
par. 2 or art. III of this treaty depends upon the interpretation of physical facts. 

“If Lake Michigan physically flows into the boundary water Lake Huron, 
art. II preserves to Canada the right to object to such a diversion which 


would be productive of material injury to the navigation interests in Canadian 
waters. 
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“If, as has been asserted by eminent U.S.A. jurists, art. III of the treaty 
applies, no further diversion shall be made except with the approval of the 
International Joint Commission. 

“(b) Niagara treaty, 1950: This treaty allocates wtaer for scenic and power 
purposes. The amount of water which shall be available for these purposes 
is the total outflow from Lake Erie. The specific inclusion of certain added 
waters in art. III of the treaty emphasizes the underlying assumption that 
existing supplies will continue unabated. In addition to these treaty provisions 
there is a further agreement of far-reaching importance. Power development 
in the provinces of Ontario and Quebee is predicated upon agreed criteria of 
regulation of the flows of the St. Lawrence River. The order of approval of 
the International Joint Commission of October 29, 1952, as supplemented on 
July 2, 1956, and accepted by both our Governments, forms the basis for the 
construction and operation of the hydroelectric power installations in the in- 
‘ternational section of the St. Lawrence River. Criterion (a) of this order of 
approval assumes a continuous diversion out of the great lakes basin limited 
‘to the present 3,100 cubic feet per second at Chicago. 

“Navigation and commercial interests depend upon the maintenance of the 
basis upon which channel enlargements have been designed in order that vessels 
of deep draught may proceed with full load to and from the ports of the upper 
Great Lakes. In this connection I would refer to the following matters: 

“(a) The construction of the St. Lawrence seaway. Legislation in the two 
countries and the several exchanges of notes concerning the construction and 
operation of the seaway now just completed are based on the assumption and 
understanding that there will not be unilateral action repugnant to the pur- 
poses of the legislation. Withdrawal of water from the great lakes basin would 
materially affect the operation of the St. Lawrence seaway. 

“(b) Dredging. By agreement contained in the various exchanges of notes 
between the two countries, profiles have been prepared for the excavation which 
has taken place or is about to take place in the International Rapids section 
of the river, in the Amherstburg channel and in the St. Clair river. These 
agreements are based on the implied understanding that material changes 
would not be made in the volume of water available for navigation. 

“(c) New channel. In an exchange of notes dated February 28, 1959, it has 
been agreed that a new channel should be constructed to eliminate the so-called 
southeast bend of the St. Clair River. The agreement by the government of 
Canada to this proposal was based on the understanding that there would be 
no artificial interference with the present supplies of water. 

“Because of the importance attached by the U.S.A. and Canada to the honour- 
ing of international undertakings in letter and in spirit, the government of 
Canada views with serious concern any possible impairment of agreements 
and undertakings relating to the great lakes basin. Furthermore, the alarms 
created by repeated proposals for diversion which inevitably disturb the people 
and industry of Canada are a source of profound irritation to the relations 
between our two countries which we can ill afford. 

“I am instructed, therefore, to express the hope of the government of Canada 
that the U.S.A. will view this matter with equal concern and will be able to 
give satisfactory assurances that unilateral action will not be taken which 
would imperil the present regime of the waters in the great lakes basin and 
the status of the agreements and understandings to which I have referred. 

“Please accept, sir, the renewed assurances of my highest consideration.” 


A. D. P. HEENEY. 


After our Government received this note, one of the Senators from the State 
of Illinois journeyed to Ottawa and had a personal conference with Mr. Diefen- 
baker, Canadian Prime Minister. We are informed that the Prime Minister 
reiterated his stand expressed in this note and refused to modify it one iota. 

The latest development is the reply sent by our State Department to the 
Canadian Government in which we take exception “to those allegations of a 
legal nature” and reserve our government’s position with regard thereto. In 
conclusion the reply of our government significantly states : 

“The department considers that further consultation between representatives 
of our two governments might prove useful. Accordingly, we would be pleased 
to receive the views of your government on the desirability of such consultation 
taking place in the near future.” 

The importance of the foregoing statement by our State Department is that 
it brings into play certain principles of international law which have been 





WATER DIVERSION FROM LAKE MICHIGAN 245 


promulgated by our own State Department with respect to the use of systems 
of international waters. On September 23, 1958, Hon. James E. Murray, chair- 
man of the Committee on Interior and Insular Affairs, had printed as Senate 
Document No. 118, 85th Congress, 2d session, a study prepared by William 
Griffin, of the Department of State, entitled “Legal Aspects of the Use of 
Systems of International Waters.” This document contains a thorough and 
painstaking review of the law relating to international systems of water as 
affected by principles of international law as well as by provision of treaties. 
But the salient principles which we expect other nations to respect and adhere 
to are summarized on pages 89, 90, and 91 of this outstanding document. 

Succinctly stated they are: 

“1, A riparian has the sovereign right to make maximum use of the part of a 
system of international waters within its jurisdiction, consistent with the cor- 
responding right of each coriparian. 

“2, (a) Riparians are entitled to share in the use and benefits of a system 
of international waters on a just and reasonable basis. 

“(b) In determining what is just and reasonable account is to be taken of 
rights arising out of— 

“(1) Agreements, 

“(2) Judgments and awards, and 

“(3) Established lawful and beneficial uses ; 

and of other considerations such as— 

“(4) The development of the system that has already taken place and 
the possible future development, in the light of what is a reasonable use of 
the water by each riparian ; 

“(5) The extent of the dependence of each riparian upon the waters in 
question ; and 

“(6) Comparison of the economic and social gains accruing, from the 
various possible uses of the waters in question, to each riparian and to the 
entire area dependent upon the waters in question.” 

In the matter here at hand Canada has been informed that the Congress of the 
United States has before it H.R. 1 and similar bills. It knows that they have 
passed the House and are before the Senate for consideration. In its several 
notes sent to our Government, it has stated that it objects to the additional diver- 
sion of water for that would cause her injury in violation of treaty provisions 
and recognized principles of international law. Although our State Department 
has reserved its rights as to the legal interpretation of these treaty obligations, 
it nevertheless has invited Canada to partieipate in “further consultation.” 

It is our position here that as things now stand between our two Governments, 
the Congress of the United States should desist from passing any law or com- 
mitting any act which would violate the five principles of international law so 
well stated in Senate Document No. 118. For until an agreement or understand- 
ing has been arrived at between our Government and Canada with respect to the 
whole subject of diversion of water in or out of the Great Lakes Basin, it would 
be impolite and unneighborly for the Congress to act in this field at all. 


3. COMMENTS ON REPORT OF A SURVEY OF THE CHICAGO SANITARY CANAL AND 
CALUMET SAG CHANNEL 


We have stated many times and want to repeat it here again that the real 
reason back of the demand for more fresh water diversion is the dismal failure 
on the part of the Metropolitan Sanitary District of Greater Chicago to do a 
proper job of collection of all of the sewage as well as proper treatment of the 
sewage which reaches its plants. It is the height of deceit for this district to 
proclaim to the world the efficiency of its treatment plants and ignore the fact 
that a large volume of sewage does not even reach its plants but is bypassed 
directly into the canal. To prove this, I engaged the services of Michigan Asso- 
ciates, a private firm of sanitary engineers. We are enclosing herewith a copy 
of their report dated April 22, 1959. Mr. Milton P. Adams, our executive secre- 
tary of the Water Resources Commission, will tell you more about this study as 
well as W. G. Turney who actually made the survey. As part of this statement 
I would like to quote verbatim my explanation dated May 1, 1959, which explains 
briefly the reasons and the conclusions we believe should be drawn from the data 
disclosed by this survey : 
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“EXPLANATION OF SURVEY OF CHICAGO’S SANITARY AND SHIP CANAL 


“The survey which is attached vividly portrays that the sanitary district is 
not doing what the Supreme Court of the United States required it to do 
namely, completely collect and treat its sewage so that it could take care of the 
sewage disposal requirements in the Chicago area by means other than direct 
diversion from Lake Michigan. The importance of this survey is that it proves 
that the sanitary district is failing to abide by that command—and so long as it 
continues failing in that respect, it should not be allowed either by Congress or 
by the Court to increase the direct diversion of water to make up for its defi- 
ciencies and inefficiencies. In fact, if the sanitary district would make its col- 
lection and treatment works perform as efficiently as do the cities of Milwaukee, 
Cleveland, and Toronto, the probabilities are that the domestic pumpage of 1,800 
cubic feet per second should be returned to the lake in the form of effluent 
emanating from its sewage treatment plants, as is done by every other munici- 
pality on the Great Lakes without suffering any deleterious effects to their health 
and welfare. The conclusions of this survey are confirmed by a 2-day survey 
made by the U.S. Public Health Service on October 27 and 28, 1958. -Among the 
facts stated in the report, we quote a few representative statements: 

* ‘October 27, 1958 —Observations were made from a motor launch along the 
waterway in downtown Chicago and downstream from Chicago. While no 
physical evidence of pollution was observed in the Chicago River near the lake, 
the surface of the North Branch carried floating trash and oil. Floating solids 
such as feces and other materials generally present in untreated sewage were 
observed in the North Branch. Gas bubbles broke the surface, indicating the 
presence of actively decomposing sludge deposits on the bottom. The water was 
black and devoid of dissolved oxygen in some locations. 

“‘The Calumet Sag Channel also presented a picture similar to that of the 
Chicago sanitary and ship canal in that sewage solids and occasional patches of 
oil were observed. Extensive sludge deposits were apparent, particularly in the 
Grand Calumet River at the Little Calumet River confluence. The water in the 
Calumet River appeared to be more rust colored in the reaches near Lake 
Michigan. 

“‘October 28, 1958—* * * At Lockport, the water impounded immediately 
above the hydroelectric powerplant was black. Black gaseous masses of sluge 
floated up to the surface indicating active decomposition of sluge on the bottom. 
As the flow passed through the lock and hydroelectric powerplants, a thick and 
persistent white froth developed. In the main channel of the ship canal and 
Lockport and downstream through the Brandon Pool, patches of oil, general 
discoloration, and floating sewage solids were observed. As the water left the 
Brandon Pool, large banks of froth were produced. These floated downstream in 
patches.’ 

“The observations made, the samples of water taken and the photographs 
attached to this report unmistakably bear out the following facts: 

“(a) That the specific areas of the waterway examined are grossly polluted 
and have been such for an indefinite period in the past : 

“(b) That raw sewage and industrial wastes are allowed to be discharged 
into the waterway without requiring that they be properly treated before 
discharge ; 

“(c) That two of the sewage treatment plants operated by the Metropolitan 
Sanitary District of Greater Chicago either are not efficiently operated or that a 
large quantity of sewage is bypassing these plants directly into the waters of 
the canal; 

“(d) That the sanitary district is engaged in unorthodox and unrecognized 
sanitary treatment procedures by maintaining for many years an extensive 
number of sludge lagoons along the canal which overflow and discharge into the 
canal without prior treatment. 

“All of the foregoing practices indulged in by the officials of the sanitary dis- 
trict result in a heavy and concentrated pollution of the waters of the canal and 
form the real basis for demands on the part of Illinois for a greater quantity of 
direct fresh water diversion from Lake Michigan. 

“On account of the construction of the St. Lawrence Seaway and the hydro- 
electric powerplants by the Power Authority of New York and the Province of 
Ontario, the Great Lakes Basin now needs all the water which rightfully belongs 
to it. In 1913 the then Secretary of War, Henry L. Stimson, in denying an 
application by the sanitary district for diversion of 10,000 cubic feet per second 
in a written memorandum pointed out: 
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“In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress throughout 
the Great Lakes, and a withdrawal of the amount now applied for would nullify 
such expenditures to the amount of many millions of dollars, as well as inflict 
an even greater loss upon the navigation interests using such waters.’ 

“Today as never before the Great Lakes Basin requires ‘every drop of water’ 
or otherwise the millions of dollars which have been spent on the seaway and 
the deepening of the connecting channels will necessarily be proportionately 
nullified. This does not mean that the legitimate needs of the people in the 
Chicago area for water cannot be taken care of. But what other communities 
must do, certainly the public officials of the State of Illinois and of the Chicago 
area can do; namely, maintain a system of complete collection and treatment of 
their sewage so that all the water abstracted can either be returned to the 
Great Lakes Basin whence it came and where it belongs, or such other measures 
be adopted which will cut down and restrict the amount of water which may be 
diverted.” 

A reading of the report is ample evidence that the so-called sanitary canal 
has been allowed to deteriorate into a cesspool—all because the sanitary district 
has sought the easy and cheap way out. Now it has the temerity to ask the 
Congress of the United States to come to its aid by allowing it to take out 
greater quantities of fresh water from Lake Michigan under the fallacious pre- 
text that this is needed for purposes of a study. 

To study what? How bad and deficient a job it is doing in the collection of 
all its sewage. This can be done without any more diversion. as we have shown 
by this survey. If the pollution in this canal is offensive to some people in 
Chicago and others using the canal as a waterway, then it would seem that they 
should be urged to inquire of the officials of this public entity as to why a better 
job is not being done. The real study here to be made should concern itself 
with the conduct of the affairs of this district to determine why it is allowing 
the waters of this canal to be so grossly polluted as is indicated in our survey 
of April 22, 1959. 

We say that the Congress of the United States would do a grave injustice 
to the other Great Lakes States, cause injury to our national interest in this 
basin, and bring about friction with a friendly neighboring nation by passing 
H.R. 1, especially in the face of a showing that this canal has been allowed to 
deteriorate to “a septic tank,” all because no one with superior authority has 
ever insisted that the sanitary district get busy and do an efficient and proper 
job both of collecting and treating all of the sewage and industrial wastes ema- 
nating from the people and industries within the district. 

To summarize, the State of Michigan urges this committee not to report out 
H.R. 1 and §. 308 as well as similar bills for the following reasons: 

1. The Supreme Court of the United States has assumed full jurisdiction over 
this entire matter and will determine the legal rights and obligations of the 
States involved. 

2. The Government of Canada has vigorously protested to the Government 
of the United States that the diversion of water provided for in these bills would 
cause injury to her interests. Our State Department has invited the Canadian 
Government to engage in consultation over their differences. 

3. A recent survey shows convincingly that the Sanitary District of Greater 
Chicago is not doing what should be required of it in the collection and treatment 
of all the sewage and industrial wastes generated in the district. This calls for 
a study and investigation not of the waters of the Great Lakes or of the canal, 
but of the inefficient and deficient operations of the district itself. 


Mr. Apams. With regard to the question which has been raised 
as to the jurisdiction of the Supreme Court, I would like to point out 
to the committee that the River and Harbor Act of July 3, 1930, spe- 
cifically recognized the decree of the Supreme Court and in no way con- 
flicted with the decree. 

I should also like to point out that all of the parties litigant, both 
the State of Illinois, and other Lake States, have recognized the power 
of the Supreme Court under the Constitution of the United States to 
adjudicate the issues existing between the parties, not only as to the 
diversion in the earlier Wisconsin case under the decree of 1930, but 
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also in the recent litigation started by the State of Illinois itself with 
regard to the attempt of the municipalities of Elmhurst, Villa Park, 
and Lombard to divert from Lake Michigan. 

Consequently, it is the position of the State of Michigan that this 
matter is before the Supreme Court, that the Supreme Court has 
full authority to decide all of the issues between the parties, that under 
the order recently entered, it has reopened all of these issues and that 
there will be a full judicial determination of the rights of these sover- 
eign States in the Great Lakes. 

There has been considerable reference in this testimony here today to 
the Canadian protests and I will not dwell on that feature of my state- 
ment, other than to point out that Canada has protested most vigor- 
ously any possible further diversion and that under principles of in- 
ternational law it is incumbent upon the United States to see to it that 
there is no further diversion until suitable negotiations have taken place 
between the United States and Canada with regard to this phase of the 
case. 

Finally, I should like to point out to the committee that the real 
problem in this whole matter is the failure on the part of the Metro- 
politan Sanitary District of Chicago to do a proper job of collection 
of all of the sewage as well as proper treatment of the sewage whicli 
reaches its plants. We deecuber a preliminary survey by an engineer- 


ing firm and the testimony of a member of that firm will be presented 
to you tomorrow. I think that this testimony, and the colored flag- 
which have been prepared, will clearly show that this problem is one 
of failure on the part of the sanitary district to handle its problem in 
accordance with modern and proper methods of sewage disposal. 


So for these reasons as they are fully set forth in my detailed state- 
ment, we oppose House bill 1 or any other similar legislation. 

I might say that we of the Lake States would welcome any possible 
solution to this problem. Chicago has indicated its willingness to pay 
damages to Canada, but I think it is not worthy that there is no in- 
dication of willingness to pay damages to the Lake States or to the 
United States as a result of any possible further diversion. 

We would suggest to the committee that one possible solution to this 
problem might be to go further with the treaties which now exist be- 
tween this country and Canada for joint control of the waters of the 
Great Lakes. In spite of what Senator Kerr has said here today, the 
State Department has said that the Great Lakes are inseparably 
hydrologically interconnected. In other words, this is one great water 
basin. The Joint Commission has effectively controlled the water 
levels of Lake Superior and it is impossible that by some extension of 
this principle to all of the Great Lakes we might achieve a permanent 
solution to this problem. So I would suggest this possibility to the 
committee; namely, that we consider the possibility of a control, not 
only of Lake Superior, but all of the Great Lakes for the benefit of 
this Great Lakes Basin. 

Thank you very much. 

Senator McNamara. Thank you, Mr. Adams. 

Are there any questions? 

You can be sure that your testimony will be very helpful and we 
are glad to have your full statement in the record. 
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I want to thank Mr. Shepp for yielding, Mr. Shepp are you now 
ready, to taetiy at this point ? 
I understand you represent the attorney general of the State of 


New York. I see you have a comparatively short statement. Will 
you proceed in your own way. 


STATEMENT OF RICHARD SHEPP ON BEHALF OF LOUIS J. LEFKO- 
WITZ, ATTORNEY GENERAL OF THE STATE OF NEW YORK 


Mr. Suepr. Thank you, Mr. Chairman. I have a statement by 
Louis J. Lefkowitz, attorney general of the State of New York. [ 
am Richard Shepp, assistant attorney general, and I would like to 
read the statement into the record in opposition to H.R. 1 and S. 308. 

Senator McNamara. Go ahead. 

Mr. Suepr. The statement reads as follows: 


As attorney general of the State of New York, I am impelled to express my 
opposition to H.R. 1 and 8. 308 because these bills would be contrary to the 
interests of the people of New York State and would deprive them of their 
rights and property in the waters of Lake Erie and Lake Ontario and the 
Niagara and St. Lawrence Rivers. I expressed my disapproval of similar bills 
before your committee last year. My predecessors in office always have opposed 
the attempts of Illinois and the Metropolitan Sanitary District of Greater 
Chicago to divert water from Lake Michigan without regard to the interests 
and the rights of others in the Great Lakes Basin. 

Today there are more impelling reasons for your committee to reject these 
bills than ever before. As you know, the whole subject of the diversion of 
waters from Lake Michigan and the conditions surrounding the use of the Illi- 
nois Waterway by the sanitary district and the State of Illinois is now before 
the U.S. Supreme Court. By decision handed down on June 29, 1959, the Hon- 
orable Albert B. Maris, U.S. senior circuit judge, was appointed special master 
with authority to summon witnesses, issue subpenas, and take such evidence 
as may be introduced and such as he may deem it necessary to call for, in con- 
nection with the various actions before the Court involving the interests, not 
only of Illinois but also of the Great Lake States, who have taken the position 
that their rights and interests are adversely affected by the division of waters 
from Lake Michigan. The special master has been directed to hold meetings— 
and I would like to correct the statement as it appears here—with all convenient. 
speed. He, in turn, has directed counsel to appear at his chambers in Phila- 
delphia on August 4 to discuss procedure in the cases to the end that they may 
proceed to hearing and determination as expeditiously and conveniently as pos- 
sible. I submit that the Congress should refrain at this time from considering 
the problems which are being taken up right now by the Supreme Court. 

In my statement to this committee last year, I pointed out that the Assistant 
Chief of Engineers, U.S. Army, has testified that the present diversion of water 
from Lake Michigan into the Illinois Waterway is adequate to meet navigation 
requirements and that additional diversion is not necessary for commerce or 
navigation. The Secretary of the Army has reported to the Congress that 
studies show that the authorized diversion of 1,500 cubic feet per second from 
Lake Michigan is adequate to meet present and prospective requirements for 
navigation on the Illinois Waterway. Upon this showing, any additional diver- 
sion into the Illinois Waterway would deprive the other Great Lake States of 
their rightful uses of this water, for the sole purposes of the sanitary district- 
As I stated to this committee before, if either of these bills is enacted into law, 
I would be constrained to challenge its validity in the Supreme Court of the 
United States upon the ground that the Congress is without the power to enact 
this type of legislation. 

Our manifold interests in Lake Erie and Lake Ontario and the interests aris- 
ing from the operations of the New York State Power Authority on the St. 
Lawrence River, and from the power authority’s project presently being con- 
structed on the Niagara River, are interests which must be protected not only 
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for the people of the State of New York but also for the Nation as a whole. 

I respectfully ask the committee to recommend disapproval of H.R. 1 and 
S. 308 and any other bills with similar purpose which may come before it. 

Senator McNamara. Thank you very much, sir. You can be sure 
that your statement will be very helpful and the committee will give 
it every consideration. 

Are there any questions, Senator Muskie? 

Senator Muskie. No questions. 

Senator McNamara. There being no further questions, the hearings 
are concluded for today. They will resume at 10 o’clock tomorrow in 
room 4200 of the New Senate Office Building: 

Mr. Basso. Mr. Chairman, I have a very short statement to make. 
I am chairman of the Port of Detroit Commission, and must get away 
tomorrow morning. 

Senator McNamara. All right, come up. If you can do it in a 
minute, I am sure that is a reasonable request, and we will be glad to 
hear from you. 

We are glad to have you, Mr. Basso. 


STATEMENT OF JOHN J. BASSO, CHAIRMAN, PORT OF DETROIT 
COMMISSION 


Mr. Basso. Mr. Chairman and gentlemen, my name is John J. 
Basso. I am chairman of the Port of Detroit Commission, a duly 
constituted agency of Wayne County government, State of Michigan, 
with jurisdiction over the entire marine area of the county by virtue 
of State law. 

I have been designated to appear personally before this honorable 
subcommittee in concert with representatives of the city of Detroit to 
express opposition to bills providing for further diversion of Lake 
Michigan water by the city of Chicago. 

It is also my esteemed privilege to present the protest of the follow- 
ing organized groups of our city, county, and State: 

The Izaak Walton League; 

The Michigan Natural Areas Council ; 

Michigan Botanical Club; 

Southeastern Chapter Michigan Botanical Club; and 
Detroit Audubon Society. 

While the very direct and prime interests of the Port of Detroit 
Commission in this issue is concerned with the potential adverse effect 
on the volume of waterborne trade and commerce, we also are not un- 
mindful of the real and intangible damage to other vital interests, 
notably conservation and recreation, which touches upon the health, 
welfare and happiness of every citizen of our State of Michigan. 

It is the unalterable position of the Port of Detroit Commission 
and those clubs and organizations for which we are privileged to 
speak here that the waters of the Great Lakes are a priceless resource 
that belong equally to all the people of all the States and the Canadian 
Provinces along our new fourth seacoast, and that the demand of 
Chicago for exclusive and preferential treatment, at the untold ex- 
pense of all others, is utterly selfish and unwarranted. 

We therefore urge that you disapprove this special privilege legis- 
ation. 
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I thank you. 

Senator McNamara. Thank you, Mr. Basso. 

I will ask the reporter to see that this testimony, and your state- 
ment, are inserted at the appropriate place in the record. 

We have resolutions and a letter of transmittal which request is 
now being made to insert at the end of the testimony of the pro- 
ponents. Will the reporter see that they appear at the proper place 
in the record ? 

The hearing will be in recess until 10 tomorrow morning in room 
4200 of the New Senate Office Building. 

(Whereupon, at 5:15 p.m., the hearing was recessed, to reconvene 
at 10 a.m., Tuesday, July 14, 1959.) 


45010—59- 17 








WATER DIVERSION FROM LAKE MICHIGAN 


TUESDAY, JULY 14, 1959 


U.S. SENATE, 
SugcoMMITTEE ON FLoop CoNrror—Rivers aND Harsors 
OF THE COMMITTEE ON Pusiic Works, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 4200, 
Senate Office Building, Feaahens Robert S. Kerr (chairman of the 
subcommittee) presiding. 

Present: Senators Kerr, McNamara, Young of Ohio, Muskie and 
Prouty. 

pe Kerr. The subcommittee will come to order. 

Mr. Roy Tulane. 


STATEMENT OF ROY TULANE, ASSISTANT ATTORNEY GENERAL, 
STATE OF WISCONSIN 


Mr. Tuxane. I am Roy Tulane, assistant attorney general from 
Wisconsin, appearing in behalf of — boss, the attorney —, Mr. 
f 


John W. Reynolds, and, also, in beha 
Gaylord Nelson. 

I have a prepared statement from the Attorney General Reynolds 
which has been left with the clerk, and with the permission of the 
chairman and the committee, I would like it incorporated in the rec- 
ord at this point. 

Senator Kerr. All right. 

(‘The statement is as follows :) 


of the Governor of Wisconsin, 


STATEMENT OF JOHN W. REYNOLDS, ATTORNEY GENERAL OF WISCONSIN 


Speaking on behalf of the State of Wisconsin, I wish to repeat and reiterate 
Wisconsin’s continuing opposition to the apparently interminable efforts of 
Illinois and the Metropolitan Sanitary District of Greater Chicago to secure 
increased water for sewage disposal by bills in Congress exemplified by H.R. 1 
and §. 308. May I respectfully urge that you take no action in furtherance of 
these bills? 

While it would unquestionably be unduly optimistic to hope that this will be 
the last time that we will have to appear before a congressional committee in 
opposition to such legislation, I respectfully suggest that we are at least in sight 
of the beginning of the end. 

Throughout the years we have been engaged in what the military is pleased 
to call a holding operation waiting for the day when Chicago would realize that 
its interests in navigation outweigh its interest in attempting to save money by 
using an inefficient, outmoded system of disposing of its sewage by dilution, and 
flushing it down on its sister cities along the Illinois Waterway. 

Through these years, in repeated informal conferences with representatives 
of our sister State, Illinois, we have attempted to emphasize the fact that Chicago 
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along with Milwaukee was in a position to become one of the great seaway ports 
of the world. When the completion of the seaway lay in the distant future, these 
arguments fell on deaf ears. 

Now, however, the seaway is an accomplished fact. This year we celebrated 
the inauguration of deep water communications and navigation between the ports 
of the world and inland cities such as Chicago and Milwaukee. In fact, on 
July 5 and 6 of this year the impact of the seaway was brought home to the 
city of Chicago by the visit of the Queen of Canada and of Great Britain and 
the resplendent celebration associated therewith. 

But until Chicago shall voluntarily desist from its demands for sewage 
dilution water, we have no choice but te continue our opposition to bills such 
as those now before you. 

We freely concede that the amount of increased diversion requested by the 
present bills will have an imperceptible effect on lake levels aud navigation, 
and upon the carrying capacity of the Great Lakes fleet and the oceangving 
vessels which now can reach the Great Lakes. But we respectfully remind 
the committee, as has been pointed out by the testimony of highly competent 
professional sanitary engineers, that it will have exactly the same negligible 
effect upon the pollution problem in the Chicago River, the Drainage Canal, and 
the Illinois Waterway. 

We believe the members of this committee are sufficiently realistic to realize 
that Chicago has no intention whatsoever of stopping with a diversion of an 
extz7a 1,000 cubic feet per second for 1 year out of 3, but that until there is a 
reversal of attitude upon the part of the public officials of Chicago, Chicago 
will seek an ever-increasing diversion until its sewage problem is’ solved, and 
the diversion will be su great that, if allowed, it would destroy all competitive 
advantage of the seaway. 

Since all the various facets of the Chicago water diversion problem have been 
considered and reconsidered throughout the years in thousands of pages of 
testimony before this committee and its companion committee in the House of 
Representatives, I propose to limit this statement to two points. These are (1) 
the status of the litigation currently pending before the Supreme Court of the 
United States; and (2) the grave issue of international law which affects our 
relations with Canada. 

I 


In past hearings we have repeatedly sought to warn the committees of the 
respective Houses of Congress that the subject of the diversion of waters from 
the Great Lakes was under the jurisdiction of the U.S. Supreme Court under 
the decree of April 21, 1930. This is the decree entered at the termination of 
litigation in the case of Wisconsin et al. v. Illinois and the Sanitary District, 
which directed that the sanitary district drastically reduce its then existing di- 
version from the Great Lakes to a total of 1,500 cubic feet per second, which wis 
deemed necessary for navigation, plus domestic pumpage. 

On June 29 this year, upon application of the plaintiff States—Wisconsin, Min- 
nesota, Ohio, Pennsylvania, Michigan, and New York—the Supreme Court of the 
United States authorized a reopening of the decree of April 21, 1930, pursuant 
to its jurisdiction reserved in that decree, and appointed a special master, the 
Honorable Albert B. Maras “with authority to summon witnesses, issue sub- 
penas, and take such evidence as may be introduced and such as he may deem 
it necessary to call for” not only in the original action, but in a companion action 
which Illinois recently filed. 

The significance of this order may be better appreciated by a brief history of 
the recent proceedings which led up to the order. 

There are two cases involved. The first is the original action, which is Wis- 
consin et al. v. Illinois (original Nos. 2, 3, 4) ; and the second is a recently filed 
case of Illinois v. Michigan, et al. (original No. 15). 

- In the first case, or rather group of cases (Wisconsin v. Illinois, original No. 2, 
October 1958 Term, U.S. Supreme Court, 27 Law Week 3185 (1958) ; Michigan v. 
Illinois, original No. 3, ibid.; and New York v. Illinois, original No. 4, ibid.), the 
Great Lakes States who were parties in the original action which resulted in the 
decree of the Supreme Court of April 21, 1930 (281 U.S. 696-697), joined to ask 
the U.S. Supreme Court under its jurisdiction reserved in the original decree to 
amend that decree. The States requested the Court to require the Metropolitan 
Sanitary District of Greater Chicago to return its domestic pumpage after it 
had passed through its sewage disposal plant to’ Lake Michigan, instead of di- 
verting that pumpage down the Illinois Waterway and into the Mississippi 
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River Basin. The original application so to amend the decree was filed by the 
complaining States in December 1957, and a brief in opposition thereto was filed 
by the State of Illinois and the Sanitary District of Chicago in February 1958. 
In the same month in response to a request of the Court, the Solicitor General of 
the United States filed a brief on behalf of the United States as amicus curiae, 
in which he took the position that sufficient facts were not set forth in the appli- 
cation to justify the Court in considering the application. : 

Thereafter on March 38, 1958, the Supreme Court by an order in the nature 
of a direction to make more definite and certain dismissed the application. 
In the course of these proceedings the State of New York filed a separate 
motion requesting as relief a return by the sanitary district of its domestic 
pumpage to Lake Michigan, or in the alternative the appointment of a special 
master to take evidence. : j 

Thereafter, on about October 31, 1958, the plaintiff States filed their amended 
application. In this amended application it is specifically alleged that the 
artificial lowering of the water levels of the Great Lakes, as a result of the 
diversion of the domestic pumpage, decreases the carrying eapacity of large 
lake vessels by from 180 to 200 tons per cargo, that it takes away annually 
more than 2,500,000 tons of carrying capacity of the Great Lakes vessels, at 
a loss of more than $4 million in annual revenue. It alleges as a further item 
of damage that there are 400 harbors on the Great Lakes and their connecting 
channels of which 100 have been improved by the Federal Government, at a 
cost in the 12-vear period from 1946 to 1957 of approximately $147 million 
and that the artificial lowering of the levels of the Great Lakes has and will 
continue to nullify the costly improvements made by the Federal Government 
under the direct authority of Congress, and costly improvements made by State 
and local governments, private industries, and individuals. 

As a second major item of damage, it is alleged that the diversion of more 
than 1,800 cubic feet per second of water from the Great Lakes-St. Lawrence 
system causes substantial damage and interference with the use of the waters 
of the Niagara and St. Lawrence Rivers for the generation of hydroelectric 
power by the State of New York and its power authority. It is pointed out 
that the Niagara power project now under construction will in a few years 
be completed at a total cost of $700 million. It is further pointed out that 
the New York Power Authority-St. Lawrence power project has now been 
substantially completed at a cost of $350 million. At the St. Lawrence site, 
Canada has completed its half of the project, and further Canada has com- 
pleted and has in operation a power project on the Niagara River. The total 
annual revenue loss to the New York Power Authority alone is computed at 
$1,027,841. It is pointed out that if Canada has an equal loss, the total annual 
loss will equal some $2,055,000, and in 50 years the total loss will amount to 
$102,784,000. 

The relief prayed for, in effect, was for the appointment of a special master 
to take testimony and evidence with respect to the issues, and to report with 
respect to the time, method, and manner in which the State of Illinois and 
the Metropolitan Sanitary District of Greater Chicago shall be compelled to 
return its domestic pumpage to the Great Lakes Basin. 

The brief of the Great Lakes States in support of its amended application was 
filed in November 1958. Thereafter, and in January of 1959, the State of Illinois 
and the Metropolitan Sanitary District of Greater Chicago filed its brief in 
opposition; further the Chicago Association of Commerce & Industry had 
filed a motion for leave to file a separate brief as amicus curiae in support of the 
position of Illinois and in opposition to the amended application of the plaintiff 
States. The plaintiff States objected to the filing of this brief. 

Thereafter, on about April 15, 1959, the Solicitor General of the United States 
filed his brief in which he took the position that while the plaintiff States had not 
made a case for the reopening of the decree, it might be desirable to appoint a 
special master to take testimony with a view to conditions which might arise in 
the future. The plaintiff States duly filed their exceptions and Illinois chose 
to file what it called a reply brief, which was replied to in turn by the plaintiff 
States. This final reply of the plaintiff States was accompanied by an exhibit 
prepared by an engineering firm which included many pictures showing the actual 
pollution of the Chicago drainage canal. 

The second case is I/linois v. Michigan, Ohio, Pennsylvania, Minnesota, New 
York, and Wisconsin, original No. 15, October term, 1958. 

When, in October 1958, the attorney general of Michigan learned that three 
communities in Illinois (the city of Elmhurst and the villages of Villa Park and 
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Lombard) had formed a joint water commission for the purpose of withdrawing 
water from Lake Michigan for domestic uses and thereafter diverting the result- 
ing sewage effluent from the Great Lakes Basin into the Mississippi River Basin, 
he promptly notified the water commission which is organized as a quasi- 
municipal corporation under the statutes of the State of Illinois of the imminency 
of our amended application. He warned the communities concerned that their 
project was controlled by the same principles of law that affected the Chicago 
Sanitary District, and they likewise could not divert Lake Michigan water to 
another drainage basin. 

As the result of the threat of litigation by the State of Michigan, which was 
joined by the States of Ohio and Pennsylvania through their respective attorneys 
general, it became impossible to finance the project of the water commission. 
Accordingly, on about January 21, 1959, the State of Illinois acting in the 
capacity of parens patriae for its municipalities and the quasi-municipal corpora- 
tion, the water commission filed a motion for leave to file a complaint for declara- 
tory judgment and injunction against the defendant States. The relief asked was 
that a judgment be entered declaring that the Elmhurst-Villa Park-Lombard water 
commission had a right to build its waterworks without any possibility of subse- 
quent litigation by the defendant States. A brief in support of the motion was 
filed at the same time as the motion. 

An attempt by Illinois by a motion filed February 15, 1959, to advance its 
case and obtain summary judgment was denied by the Court. Thereafter the 
defendant satisfied their briefs in opposition and the case was set down for 
argument. It was argued before the U.S. Supreme Court on May 21 and 22, 
1959, and it was as a result of that argument and of the various pleadings and 
briefs filed in both cases that the Court entered its order of June 29, 1959, which 
directed the appointment of a special master as indicated at the outset of this 
section. 

We respectfully suggest to this honorable committee that the issue is now 
in the hands of the special master appointed by the U.S. Supreme Court, and it 
would not be meet for this committee or the Congress to take any action which 
would prejudice the exercise of jurisdiction by the special master or by the 
U.S. Supreme Court. 

II 


I most respectfully suggest to you that unilateral action by the Congress to 
increase the diversion from the Great Lakes-St. Lawrence water system would 
raise a difficult and perilous international question in our relations with Canada. 
To increase Chicago’s take of Lake Michigan water could seriously jeopardize 
negotiations which our State Department is conducting with Canada concerning 
our mutual rights and obligations in the use of all international waters, includ- 
ing particularly the Columbia River. 

On this subject, may I respectfully direct your attention to the following four 
publications: 

1. Bulletin 12, part 4, June 1956, Institute of International Affairs, University 
of Washington, Seattle, Wash. 

2. Document on the Use and Control of Waters of Interstate and International 
Streams, U.S. Department of the Interior, 1956. 

3. Proceedings of the 10th Conference of the American Bar Association, 
Buenos Aires, Argentia (1957), entitled “Principles of Law Governing the Uses 
of International Rivers and Lakes.” 

4. Senate document 118, 85th Congress, “Legal Aspect of the Use of Systems 
of International Waters.” Memorandum of the State Department, April 21, 
1958. 

I respectfully suggest to you that document 1 clearly establishes that at 
least certain public officials in Canada would like to divert the waters of the 
Columbia River which now flow into the United States. 

I would further suggest to you that it is my considered opinion that the 
last three documents establish beyond all reasonable doubt the principle that 
no State or nation can sct unilaterally on a matter affecting an international 
water in a manner which would adversely affect some other State or some other 
nation. 

The distinguished authority on international law, Lauterpacht, who is now a 
judge of the International Court of Justice, has stated that “the duty of the 
state not to interfere with the flow of a river to the detriment of other riparian 
states” is “one of those general principles of law recognized by civilized states 
which the Permanent Court is bound to apply to virtue of article 38 of its 
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statute.” 1 Oppenheim, International Law, 346-347 (Sth edition, Lauterpacht, 
1955). 

The so-called Harmon doctrine, under which former U.S. Attorney General 
Harmon asserted in 1895 that the United States could deal with the waters of 
the Rio Grande River without regard to the rights of the united Mexican 
states, has never been followed. In fact, by the Rio Grande convention negoti- 
ated in 1906 by the President of the United States of America and the President 
of the United States of Mexico, the United States agreed to insure delivery to 
Mexico of 6,000 acre-feet of water annually. And in our relations with Canada 
we have entered into four separate treaties: the Boundary Waters Treaty of 
1909; the Lake of the Woods Convention of 1925; the Rainy Lake Convention 
of 1938; and the Niagara River Water Diversion Treaty of 1950. 

If we are to protect and preserve our amicable relations with Canada, I most 
respectfully suggest to you that no diversions of water whatsoever from the 
Great Lakes basin should be authorized or permitted in the absence of a specific 
convention or agreement ratified by our own U.S. Government and the Govern- 
ment of Canada. 


Mr. Tutane. I might state as a matter of interest to the committee 
that when the original decree in the case of Wisconsin versus Illinois 
was obtained on April 21, 1930, John W. Reynolds was attorney gen- 
eral of Wisconsin, and on June 29 of this year, when the Supreme 
Court reopened that decree, John W. Reynolds, Jr., was attorney 
general of Wisconsin. And what the status may be 30 years from now, 
Ido not know. 

Senator Kerr. Does Junior have a son? 

Mr. Tutane. He does not at present, Mr. Chairman. 

Senator Kerr. Let us wish him well. 

Mr. Tutane. Let us wish him well. [Laughter. ] 

Senator Kerr. That there may be a continuing issue. 

Mr. Tutane. In this prepared statement we left out a lot of the dis- 
cussion that has gone on in the past and just make two points. 

One, our statement of our belief that on June 29, the Supreme Court 
did reopen the decree of April 21, 1930, and that all issues on the 
Chicago water diversion now may be raised before the special master. 

Second, we make the point of our belief that a unilateral action to 
divert water from an international water course is a violation of the 
international law. And we cite one of the leading authorities on in- 
ternational law, Judge Lauterpacht of the International Court of 
Justice. 

‘ a then we refer to four documents which we believe support that 
elief. 

Passing now to the statement of the Honorable Gaylord A. Nelson, 
I again request permission that it be incorporated in the record at this 
point. 

Senator Kerr. That may be done. 

(The statement is as follows :) 


STATEMENT oF Hon. Gaytorp A. NELSON, GOVERNOR OF WISCONSIN, PRESENTED 
BY Roy TULANE, ASSISTANT FOR ATTORNEY GENERAL 


I respectfully submit to you herewith the following statement in opposi- 
tion to H.R. 1: 

It is sad indeed that the selfish interests of one of our own Great Lakes 
States should be the force that prompts me to make this statement. And 
it is doubly sad because the Illinois city seeking to divert an additional 
1,000 cubic feet of water per second from the Great Lakes for sewage dis- 
posal is the same city which recently estimated that the St. Lawrence Sea- 
way would increase its export tonnage more than 500 percent by 1965. 





258 WATER DIVERSION FROM LAKE MICHIGAN 


Chicago would have it both ways—increased diversion and increased ship- 
ping through the seaway. But if every city on the Great Lakes were to 
follow suit, we would again find ourselves with the inland waterway of 
our forefathers—its only new function being to sluice raw sewage down 
hundreds of rivers leading to the Atlantic Ocean on the east, the Arctic 
Ocean to the north and the Gulf of Mexico on the south, at the same time 
turning many of our finest streams into nothing more than open sewers. 

I do not say that this is likely to happen, especially in view of the firm 
and enlightened attitude so in evidence here today. But I do say that this 
is exactly what would happen if all of us were to take the same Selfish 
attitude assumed by Chicago and follow the precedent it would set. 

In terms of basic principle, this is the answer to Chicago’s claim that 
the diversion of an added 1,000 cubic feet of water per second would lower 
the Great Lakes only 1 inch a year. And already, it should be noted, Chi- 
eago’s case is being supported by others with their own special interests, 
including several Southern States that see this diversion scheme as a method- 
vf aiding barge traffic on the Mississippi River, or of flushing salt water 
back into the Gulf of Mexico. : 

But there are economic arguments against the Chicago scheme as well. 
For one thing, while 1,000 cubic feet of water doesn’t seem large compared 
to its vast source, this diversion per second would, in 1 day, fill a river 200 
miles long, 20 feet wide, and 10 feet deep. To hydroelectric plants in New 
York and Ontario, such a drain would mean a $708,000 reduction per year 
in production of power, while the Illinois Waterway plant at Lockport would 
benefit only to the extent of a $67,000 annual increase in power, amounting 
to 8 percent of the loss. 

For another thing—and this the city of Chicago seems totally to have 
ignored—each inch drop in the Great Lakes forces the typical bulk carrier 
to load 100 tons less cargo when the lakes are at the low levels they reached 
last year. In a normal season, this can mean a loss of as much as 1,500,000 
tons of shipping by the Great Lakes fleet—at an estimated cost of $2,500.000. 
Chicago itself would sufter a major share of the Loss. 

In terms of taxpayers’ dollars, the diversion scheme is equally foolish. In 
1954, the U.S. Government approved expenditures of $150 million for construc- 
tion of the St. Lawrence Seaway. In 1955, it added $141 million to deepen the 
connecting channels between the Great Lakes to a uniform 27-foot depth. Every 
inch off the top for Chicago each year means an inch off the bottom for the sea- 
way. And those inches off the bottom are expensive—so expensive, in fact, that 
it would be vastly cheaper for the American taxpayer to finance the entire 
cost of adequate sewage disposal facilities for Chicago. 

Finally, in this era of intense competition for new industry and for economic 
expansion, there is the problem of equal advantage under the law, and by its 
present diversion allowance—to say nothing of its demands for increased drain- 
age—Chicago enjoys three major advantages. 

First, by saving on sewage disposal costs, Chicago can afford to meter less 
than 30 percent of the water it supplies to domestic and industrial consumers, 
compared to the 89 percent metered by Milwaukee, the 98 percent metered by 
Detroit, and the 99 percent metered by Cleveland. 

Second, while States like Wisconsin have forced local industries to spend large 
sums treating their waste before it can be deposited in our streams, Chicago 
has done nothing to prevent polluted discharge of industrial waste, thus multi- 
plying in its own sewage problems and its consequent need for increased diver- 
sion even as it offers financial savings to new industries. 

Third, and last, Chicago has held down taxes by drifting along with an out- 
moded sewage disposal systems. While other Great Lakes cities raised tax 
revenues to construct the additional sewage facilities they needed, Chicago 
relied on water diverted from Lake Michigan to solve its most pressing prob- 
lems. 

What all this has meant in attracting new industry can partly be indicated 
by comparing Milwaukee’s tax structure with Chicago’s. According to a recent 
study, total Chicago taxes are 12 percent lower than total Milwaukee taxes at 
the $5,000 income level, 22 percent lower at the $7,500 level, and 44 percent lower 
at the $10,000 level. 

With a metered water system, with the revenues such a system might bring 
in, and with local statutes on industrial pollution, Chicago could go a long way 
toward solving its own problems, without asking all of us on the Great Lakes 
for a special sacrifice on its behalf. 
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Moreover, since Chicago has requested the increased diversion solely to carry 
away sewage deposited in the Illinois Waterway, it is worth noting that the 
U.S. Public Health Service less than 2 years ago suggested two methods of 
solving the waterway’s sanitation problem—one involving chlorine and one 
aeration. At the time, the Public Health Service estimated that neither system 
would cost over $2 million to install and that at least the aeration system could 
be maintained for $250,000 a year thereafter. With an annual budget of about 
$20 million, Chicago would hardly be staggered by such an added cost. 

I have not mentioned the effect of increased diversion on our recreational 
areas, including our hunting and fishing grounds, our beaches, our summer 
resorts, and our parks. Nor do I wish to labor this subject, except to point out 
that the people of Chicago and of that part of Illinois bordering Lake Michigan 
would suffer in recreational opportunities no less than those of us from other 
borders of the Great Lakes. 

My main regret is that the city of Chicago and the State of Illinois are not 
at our sides today, as we prepare for the opening of the St. Lawrence Seaway, 
although I must also regret that their side of the diversion argument has so 
little to recommend it but selfishness. 

On the other hand, every State, city, and Province represented here today has 
required many years to recognize the true extent of the economic bonds we, 
in the Great Lakes area, share. Perhaps Chicago is merely late in awakening, 
and Jate in realizing that the common needs of the vast Great Lakes community 
must take procedence over the private desires of a single city. . 

In the meantime, I think every one of us should urge our Illinois and Chicago 
friends to drop this fruitless and ill-considered stand on increased water 
diversion from Lake Michigan. And if persuasion fails, we can always repeat 
what Chief Justice Taft told Chicago in 1928: 

“You have created this problem and it is up to you to find a way out of your 
dilemma. Certainly it is going to cost money, but it would be a strange legal 
doctrine, indeed, if ever our courts were to adopt the theory that a nuisance 
should not be abated because it would cost the wrongdoers some money to do so. 

“We say to Chicago, pointing to the example of what the other municipalities on 
the Great Lakes have been and are doing; namely, treating their industrial 
sewage and waste by proper and adequate means, and then returning the used 
water back to the Great Lakes Basin : Go, then, and do likewise.” 


Mr. Tutane. I will only comment on this statement to the extent 
that the Governor points out the belief, that so many of us have in 
Wisconsin, that Chicago wants two things, two different ways—they 
want a lot of diversion and at the same time they are spending up 
in the hundreds of millions of dcllars to prepare the port of Chicago, 
which we believe is, along with Milwaukee, going to become one of 
the great ports of the world, and our hope always has been in Wis- 
consin, that eventually the port interests in Chicago will outweigh 
the sewage people and they will join us in attempting to increase the 
navigable capacity of the Great Lakes and not insist on this old- 
fashioned outmoded method of sewage disposal. 

I have a very short letter from our Governor addressed to you, and 
with your permission I would like to read it into the record. 

This letter is dated July 13, 1959, addressed to the Honorable Robert 
S. Kerr, chairman, Subcommittee on Flood Control—Rivers and Har- 
bors, of the Senate Committee on Public Works, Senate Office Build- 
ing, Washington, D.C. 

My Dear Senator: I am greatly concerned with the implications of bills 
H.R. 1 and S. 308, the Chicago water diversion bills, which are presently before 
you for consideration. 

Putting aside all the legal and diplomatic arguments which have previously 
been raised against legislation such as H.R. 1, it is distressing to find that the 
Congress of the United States is considering the expenditure of a substantial sum 


of money to make a study which will not supply any information which is not 
already available. 
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The records of past hearings are replete with professional opinions of the 
highest order that the diversion of an additional 1,000 cubic feet per second of 
water will have a minimal or no effect on the aggravated pollution which has 
resulted from Chicago’s mismanagement of its sewage problem. 

May I respectfully urge that you and your committee, by specific directive, 
consider the possibility of requesting Illinois and the Chicago Sanitary District 
to come forward with some competent and realistic professional evidence on the 
effects of the proposed diversion before you consider making a recommendation 
on the bills before you? In default of such evidence there would appear to be 
no warrant for even considering these bills. 

Sincerely yours, 


GayLorp A. NELson, Governor. 

In this connection, I may state that we have with us the sanitary 
engineer of the State of Wisconsin, also, Mr. Milton P. Adams, of the 
division of water resources of the State of Michigan, both of whom will 
give testimony at this hearing similar to that which has been placed 
on the record at previous hearings. 

Now, I just have a few very brief comments on certain questions that 
were raised yesterday during the discussion between Senator Muskie 
and John Davison, of New York. I am not sure that Mr. Davison 
fully understood the Senator’s question. 

Senator Muskie. Maybe the Senator didn’t either. 

Mr. Tutane. In the development of waterpower there are two con- 
siderations. One is the height of the dam which holds back the 
water and which delivers the water to the powerhouse to generate 
the current. And the height of the dam determines the capacity in 
kilowatts which is a measure of pressure that a particular dam can 
generate. 

The amount of water passing through the wheels determines the 
kilowatt-hours that are turned out and which can be sold. 

I do not believe anybody on behalf of the Great Lakes or the New 
York Power Authority claims that there is going to be any diminu- 
tion in the level above any of the powerhouses, which would affect 
the capacity in kilowatts. But there is a very substantial volume of 
water in 1,000 cubic feet per second running throughout the year, and 
our own public service commission has estimated the number of kilo- 
watt-hours that that water running through all of the wheels from 
Niagara down to the International Rapids could generate independ- 
ently by a somewhat different calculations and have come up with a 
loss of $1 million. And I believe, Senator, that if you have time to 
read the statement of Governor Nelson where he has some aphic 
illustrations of the tremendous volume of water that 1,000 cubic feet 
per second represents, and if Senator Case were here, I think I could 
tell him that it makes over 700,000 acre-feet of water a year. That 
is a lot of water. That water drops from the level of Lake Erie, which 
is about 566 feet, and at least three-fourths of that is usable down to 
the level of the river at Montreal. It would have a tremendous drop 
in the amount of water. So, I do not feel it is an exaggeration to 
state that a million dollars a year would represent the fair value of 
the kilowatt-hours of power which would not be generated when that 
amount of water is taken away from the plant. 

eee Musxtiz. What is the average depth of Lake Michigan 
again ? 

Mr. Tutane. I do not know its depth but its elevation is at 578.5 
feet at low-water datum—around that figure. It will fluctuate as 
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low as about—last winter it was 577.69. In the high of 1952, it was 
as high as 582.69 feet. 

Senator Muskie. Above sea level ? 

Mr. Tutane. That is elevation above low-water datum which is 
an arbitrarily assumed level to represent the level at Montreal. 

Senator Musxiz. What do you think about it ? 

Mr. Tutane. I would estimate 500 feet. 

Senator Muskie. My only comment to your observation this morn- 
ing is that 500 feet by comparison makes the decision of the New 
York Power Authority seem a little unrealistic. 

Mr. Tutane. Look at it in this way 

Senator Muskie. A thousand feet per second is a lot of water, but 
when spread over the area of the Great Lakes, the possibility that 
a thousand cubic feet per second coming out of Chicago is going to 
have this direct and this measurable effect on the New York Power 
Authority seems to me is a little unrealistic. In the first place, the 
New York Power Authority does not operate at peak capacity all of 
the time. 

Senator Kerr. Will you yield? 

Senator Musgsre. Yes. 

Senator Kerr. They haven’t even started operating. And if it had 
not been for this committee, there would not be any way in the world 
today to know whether they would ever operate or not. The Niagara 
waterfalls and the flows of that water have been going on since the 
memory of man runneth not to the contrary. And this committee 
spent weeks and months resolving the differences within the State 
of New York doing something for them they have been unable to do 


themselves. It was not even authorized. It is only now in con- 
struction, after about as ne and tedious a period of backbreaking 


labor as this Public Works Committee has ever put in. It was not 
able to get the bill through the Senate. It was to get the conflicting 
and antagonistic viewpoints of the people within the State of New 
York resolved to where they would let the bill get through. 

I am sure that the Senator will appreciate that jnlenieciiei: 

Senator Musxim. I do. 

Senator Kerr. You are asking about that water. As I under- 
stand it, we are not talking about a quarter of an inch or half an 
inch over 200,000 square miles. As I understand it, you are talking 
about a half an inch or a quarter of an inch on the area of Lake 
Michigan, which I would suppose would be entirely a different amount 
of water. 

Senator Muskie. I am satisfied on the other lakes it would be less 
than that. I think of another point. 

It seems to me that no hydroelectric developments I have ever 
seen—and we have a few in Maine—ever offered peak production. 
How are you going to assume that this quarter of an inch is going to 
hit New York Power Authority constantly at peak production so 
that it is not able to develop the power which it requires? A quarter 
of an inch is something less than peak demand then I assume. All 
I am suggesting here is I appreciate the fact that probably there will 
be some measurable effect on the uses of the water but the decision 
that the Power Authority of New York is coming up to the figure of 
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$1,079,000 and some odd dollars and some odd cents I think, is a little 
incredible to me, I must say. 

Senator Kerr. Will you yield further? 

Senator Muskie. I will be happy to. 

Senator Kerr. Chicago and Lllinois are, also, I am certain in the 
status of other among those who have riparian rights to Lake 
Michigan. 

The other riparian people are not talking about somebody from 
some other area in the world. They are talking about another ri- 
parian owner on the same waterway. 

Senator Muskie. I have a camp on the lake and every spring I go 
down, the water is up so high I am a little fearful that it might under- 
mine my float. Three months later that water always drops 3 feet. 
Isn’t this the sort of thing that happens on every body of fresh water 
in the country? When we talk about a quarter of an inch, that that 
will make this difference, I do not understand. I can appreciate your 
reference to the fact. I understand that more than t can this case 
that the New York Power Authority may have. My comments are 
directed only to that. 

Mr. Tutane. I believe the distinguished chairman of the committee 
was referring to the legislation which this body initially heard and 
was finally adopted, to allow the New York Power Authority to 
construct a project at the Niagara Rapids. 

Senator, I would like to get away from this quarter inch of water. 
It isn’t the quarter inch level that the New York Power Authority 
has a right to be worried about. 

As to the capacity, I know that in Wisconsin we have on some of 


our rivers power installations which can only operate during the flood- 
waters of the spring on a peaking basis. I have been informed by the 
New York engineers that they propose to have what you might call 
peaking capacity, so they can take the maximum of water that goes 
through the Great Lakes. We have had that phenomenon in Wiscon- 
sin that you just discussed of all of our lakes going down during the 
course of the summer, but that does not happen in the same a 
1 


upon the Great Lakes because of the large area. There are cyclical 
fluctuations which have a period of 20 feet in 29 years. There is a 
short-term annual cycle. 

Senator Kerr. Have what ? 

Mr. Tuxane. Twenty feet in 29 years. Then there is the annual 
fluctuation, which often is as much as a foot or a foot and ahalf. But 
I believe that all of your hydrological engineers will agree that even 
though you have to confront aps natural fluctuations, you can do 
nothing about it, but if you take an extra inch of water out of there 
you are in trouble. 

Senator Muskie. We are not talking about an inch. 

Mr. Toutane. I think we all concede— 

Senator Muskie. It seems to me that this is a quarter of an inch. 

Mr. Tutane. I think we will concede a thousand feet per second 
for 1 year will not make any perceptible change in the elevation of 
even Michigan, but I think we are all realistic enough to know that 
Tilinois is never going to stop at that thousand feet. The sanitary 
is weesad in testimony will tell you that it is not enough. 

Some years ago there was an expression by an engineer for the 
sanitary district that nothing less than 10,000 feet per second would 
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cure the present problem. We are agreed on a permanent basis that 
would make a measurable and highly undesirable decrease on Lake 
Michigan and all of the connecting lakes. 

I have already taken more time than I intended, but I would like te 
hit some more points. 

One, Illinois, in an attempt to avoid the effect of the Canadian 
objection has offered to make a concession that they would pay to 
anyone in Canada who can show damage such damages as have 
resulted from a violation of the treaty of 1909 as amended by the 
treaty of 1950. Ithink as lawyers 

Senator Kerr. May I ask you a question there? You say the treaty 
of 1950 amended the treaty of 1909 ? 

Mr. Tuxane. My recollection, Mr. Chairman, is that the treaty of 
1950 struck out paragraphs III, IV, and V of article V of the treaty 
of 1909 and substituted a different method of water allocation. 

Senator Kerr. That was between Canada and the United States. 
That does not affect Lake Michigan. 

Mr. Tuxane. It is my understanding, Mr. Chairman, that the 
draftsman of the 1909 treaty intended to and, apparently, effectively 
did exclude Lake Michigan as a boundary water. 

Senator Kerr. That isis in the treaty / 

Mr. Tutane. That is—I guess that is the way most of us read it. 
That is why I am coming to this point. We believe, at least in Wis- 
consin, that the concession that Tiiimois has made is meaningless and 
negatory-for the reason that they can logically claim that the diver- 
sion of water authorized by the U.S. Congress is not a violation of that 
treaty, and hence they are liable for no damages. So that they have 
not conceded anything, which in our opinion would persuade Canada 
to withdraw the very strong objections that are even incorporated 
in the note from the Ambassador, which was dated April —— 

Senator Kerr. You live in the sovereign State of Wisconsin ? 

Mr. Tutane. Yes. 

Senator Kerr. Will you state that Canada should interpret the 
policy of Wisconsin and the U.S. Government with reference to a 
body of water, which, as you have just said, in a treaty to which Can- 
ada is signatory is clearly excluded from the identity of an interna- 
tional waterway ? 

Mr. Tunane. Answering your question as you stated it, I would 
say no. 

Senator Kerr. I appreciate that because I think you are frank and 
sincere about it. This committee worked on a bill permitting financing 
of the TVA. And for a number of years, I have seen utilities, fine 
people and good people and sincere people, fighting the TVA by try- 
ing to arouse the rest of the country to a feeling that the TVA was 
a highly favored area from the standpoint of being in the posture of 
having low-cost power. And I asked those people down in the Ten- 
nessee Valley, “How do you get: all of these industries down here?” 

“Why,” they say, “our press agents persuade them to come here. 
It does not cost us any money. Those who are fighting us are our 
best agents; they are advertising all over the country that the power 
down here is the cheapest. And we hope they keep on advertising 
and fighting us because-we are busy locating the industries that they 
are persuading to come down here.” 
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It would seem to me that the States along this international water- 
way are giving Canada a lot of aid and comfort trying to persuade 
them to demand jurisdiction or assume jurisdiction over something 
which, if I understand the law and the treaty of 1909, is no more 
under the jurisdiction of Canada than the Gulf Stream is. 

Mr. Tuane. The chairman’s statement is correct, but may I make 
a comment at this point? 

Senator Kerr. Yes. 

Mr. Tuiane. Going out of the international field and just into our 
Western States, I believe that the distinguished members of this com- 
mittee know that there are many compacts between those States for 
the division of the waters of interstate streams. 

Senator Kerr. When you talk to me about the interests of Wis- 
consin, you get my interest right quick. I am just as interested in 
Wisconsin as I am in Illinois. I am just as interested in New York 
as I am in Illinois, but I am a lot more interested in Illinois than I 
am in Canada. Those people come here to try to get this matter 
decided on the basis of what Canada has to do with it when, in my 
judgment, they have got no more to do with it than I think the 
President has. To me they are talking about something for which 
the legal term is stare aliunde, correct ? 

Mr. Tunane. I would just like to advance an argument which can 
be used on the other side and to use our Western States as an illustra- 
tion. When the Western States want to divide up water, one State 
just does not arbitrarily take and grab the water because it is at the 
headwaters and say, “I will not let it flow down.” 

Senator Kerr. Do you know what the law is in the Western States 
on water? You are talking toa man that does know. 

Mr. Toutane. The law of appropriation. 

Senator Kerr. What is called the law of the river? 

Mr. Tutane. I am not familiar with that expression. 

Senator Kerr. You have got to refuse it first. 

Mr. Tuane. We refer to that as the law of appropriation. 

Senator Kerr. That is the law of the river in the West. 

Mr. Tutane. That is true. But we still have many compacts be- 
tween the States where they try to deal fairly with each other, which 
are negotiated by representatives of other States. 

Senator Kerr. With reference to the water, with reference to which 
the rights have not been determined. 

Mr. Tutane. That is also correct, Mr. Chairman. 

Senator Kerr. But if you think those who moved in there early 
haven’t got the right to it, you try to take it, but you better have a 
brass breastplate on or it will be uncomfortable. 

Mr. Tutane. There are many illustrations of that principle. I am 
thinking of the Laramie and the fight between Colorado and Wyo- 
ming. During the course of that, they recognized the prior appropria- 
tors had to have their right taken care of before they could divide up 
the rest, when they came to divide it up. 

Now, at the outset, I told this distinguished chairman and the com- 
mittee, that Canada alone did not have jurisdiction over the waters 
of the Great Lakes, and that is my belief, but, also, my belief is that 
it is an international matter as well as a matter among the States of 
the United States, and there should be consultation whenever you 
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have a resource that is mutual to everyone and in which the beneficial 
uses of all of the people should be considered. So I feel that we can- 
not say that Canada alone has jurisdiction and that Canada’s protest 
alone should determine the disposition of the waters of Lake Michi- 
gan, but that as long as those waters flow into Lakes Erie and On- 
tario, into the St. Lawrence River, they affect the navigable and the 
hydroelectric generation, that it would be an improper exercise of 
power on the part of this country to attempt to make a disposition of 
those waters without considering the objections and the rights of the 
people of Canada. 

Senator Kerr. Something with their own treaty specifically states 
that they have no right of jurisdiction. 

Mr. Tuxane. I believe it is a little more complicated than that. 
From the discussion that has gone on yesterday, I believe you are 
familiar with article II, where they reserved the right to object to 
actions taken which damage. 
a III refers, I believe to a diversion of boundary waters 
an 

Senator Kerr. As to waters which are a part of the international 
waterways. 

Mr. Tuane. I did not so read the treaty. I read it as any waters 
flowing into it, under article II, remember, not article III, any waters 
flowing into the so-called international system along the international 
boundary are the subject of objection under article II if damage is 
done to the Canadian people. And there was the added right placed 
in that article II to bring a lawsuit if you could prove damage. 

And then we have the final consideration that under article IX 


the parties have peg to refer all other questions. That would mean 


to me not covered by article II or III, that under that article IX, 
they can refer it to the International Joint Commission. And Canada 
and the United States have agreed that issues between them shall be 
so referred. It is easier to say we have excluded Michigan entirely, 
but as a matter of law I do not believe we could support that argument. 

I have commented on the law of the Western States. 

Senator Muskie. May I refer to the treaty? I have just been 
reading it. I should like to ask you this question. As to article II, 
it reserves exclusive jurisdiction and control to each of the parties 
of all waters on its own side of the line which in their natural chan- 
nels would flow across the boundary or into boundary waters. But it 
agrees that any interference with or diversion from their natural 
channel of such waters on either side of the boundary, resulting in 
any injury on the other side of the boundary, shall give rise to the 
same rights and entitle the injured parties to the same legal remedies 
as if such injury took place in the country where such diversion or 
interference occurs. 

So that if there is any damage to Canada or Canadian interests or 
the Canadian people as the result of diversion of the waters of Lake 
Michigan, this treaty does not abrogate the rights of such interests or 
such groups or such people to bring appropriate legal action. Now, 
that appropriating legal action, I take it, can take place outside of 
the forum of this committee and the Senate. 

In addition, there is this, and this, I think, is the key paragraph 
so far as this discussion is concerned. 
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“Tt is understood, however, that neither of the high contracting 
parties intends by the foregoing provisions to surrender any right, 
which it may have, to object to any interference with or diversions of 
waters on the other side of the boundary, the effect of which would 
be productive of material injury to the navigation interests on its own 
side of the boundary.” 

I think there are two questions. No. 1, has Canada shown any 
material injury to its navigation? And No. 2, if and when it does, 
does that give it the right to veto any action by this Congress along 
the lines of the pending legislation ? 

Mr. Tutanp. As a matter of reality, they have not and cannot show 
any injury to navigation as the result of a 1,000-cubic-foot-per-second 
diversion for 1 year. They have shown an injury, as a matter of 
principle, if one of two sovereigns proposes action unilaterally and 
without regard to what development might occur in the future. 

Senator Muskie. Does it not say that neither of the high contract- 
ing parties cannot act unilaterally with respect to these waters? Does 
it not say that? 

Mr. Tunanr. May I read to you very briefly—I am referring to 
page 12 of the prepared statement of the attorney general of Wis- 
consin, and I am just going to read this one paragraph. It is from 
the distinguished authority on international law, Lauterpacht, who 
is now a judge of the International Court of Justice, who stated that— 
the duty of the State not to interefere with the flow of a river to the detriment 
of other riparian States is one of those general principles of law recognized 
by civilized States which the Permanent Court of International Justice is bound 
to apply by virtue of the statute. 

And this is from 1 Oppenheim, International Law, pages 346 and 
347. 

Senator Muskie. I make the comment here that authority says with 
reference to the rights of two adjoining States to modify or 

Mr. Tutane. Two adjoining States can modify the principles by 
compact and that is frequently done, not only between the States of 
the American Union but, also, among nations, and that is going on 
all over the world right now. 

Senator Muskie. Isn’t that done by the 1909 Boundary Water 
Treaty ? 

Mr. Tuxtane. That in most parts I believe is consistent with the 
principles of international law. The members of this committee may 
know at one time back in 1895 we had a doctrine announced by the 
then Attorney General, which said the upper riparians could withhold 
water without regard to the lower and referring to the Rio Grande 
and the waters flowing into Mexico, but that doctrine was never fol- 
lowed by the United States. As late as 1906, we made a treaty with 
Mexico wherehy we agreed to transmit a certain amount of water 
out of the Rio Grande to them. 

But it is my belief that in general, the treaty of 1909 is consistent 
with the general principles of international law. If I could just 
make one more reference. 

Senator Muskie. Has there been a showing, to your knowledge, 
by Canada of material injury or of prospective injury to the naviga- 
tion interests if the temporary diversion of 1,000 feet for 1 year be 
authorized ? 
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Mr. Tunane. Referring solely to that diversion of 1,000 feet per 
year, there is no material physical injury to the interests of Canada. 
" Senator Muskie. Injury to the navigation interests? 

Mr. Tutane. Injury to the navigation interests. I believe that was 
tabulated four documents which we believe are consistent with that 
the Senator’s question. 

If I may direct the attention of the chairman of the committee to 
pages 11 and 12 of the Attorney General’s statement, there we have 
statement which I just read to the committee as to the effect of interna- 
tional law. An excellent document prepared by the State Depart- 
ment, known as Bulletin 118. 

If I could get back to the Western States, actually, we are not. 
advocating any principle in opposing this diversion by Chicago which 
would interfere with what your distingiushed chairman has called 
the law of the river and some others call the law of appropriations. 
Those rights must always be recognized and continued in accordance 
with the laws of the States in which they occur. And when there is a 
division of water such as you have of water taken out of the Colorado 
River shed and to Los Angeles, that is done by agreement among the 
States in turn, and not by what we might call arbirtary action of one 
State regardless of the rights of the other States. 

Mr. Chairman, unless there are further questions that will conclude 
my statement. 

Senator Musxire. If the State of Wisconsin could be assured that 
there would be diversion beyond, that is, that this proposed agreement 
would not continue beyond the year that is requested, would the State 
of Wisconsin have any objection ? 

Mr. Tuane. Speaking as a lawyer? 

Senator Muskie. If the State could be assured, let us accept that 
assumption ? 

Mr. Tutane. I can say that a settlement is always better than a law- 
suit. If we could settle on the basis, take this water for 1 year and 
forever hold their peace, I would recommend to the constitutional 
officers of the State they accept it, but I do not think anybody is so naive 
as to believe that that is going to happen. 

Senator Musxiz. I did not pose the question because I thought you 
believe that it could happen. I posed the question because I wanted 
to ask a second one. The second one is this: the l-year’s diversion 
really in your judgment would not do any irreparable damage to the 
interests of the State of Wisconsin, would it ? 

Mr. Tuxane. Physical damage ? 

Senator Musxir. Any. 

Mr. Tunane. It will damage us to this extent, that this desire to 
divert water from the Great Lakes for various industrial and domes- 
tic purposes is something that is growing throughout the entire basin. 
Within the past 4 years, I have seen grandiose plans coming from our 
sister State of Ohio, where 30-inch pipelines were going to be laid as 
much as 10 to 15 miles from the lake going to supply inland industries 
and industries over the watershed in the Ohio Valley, and the water 
when used would be dumped down the Ohio River. 

Senator Muskie. What you are saying is this, because there is a pos- 
sibility of innumerable demands in the future for diversion of lake 
water that you should not consider an immediate demand, however in- 

45010—59——18 
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significant or immaterial or-small;.simply because it might set a prece- 
dent. 

Mr. Tutane. That is correct. Because of the undesirable legal pre- 
cedent. If you allow people to take a little and a little and a little 
more, pretty soon you are confronted with the fait accompli, nothing 
to do about it—too late to stop it. We feel we have to establish the 
legal principle right now that at the most waters can be diverted away 
from all of these seven other Great Lakes States only with their con- 
sent and with the consent of the Provinces of Canada. 

Senator Muskie. It ought to be decided on its merits. You do not 
think that the Congress of the United States has sufficient restraint to 
consider each case on its merits and approve all those that are not. 

Mr. Tunane. As tothe powers of Congress—— 

Senator Muskie. Not the powers, the feeling of restraint. 

Mr. Tuxane. It is our belief that the Congress does have power to 
rearrange water systems, if you call it that, for the purpose of aiding 
navigation, and under its powers to regulate and control interstate 
commerce. Sincerely, we do not believe that the Congress has any 
authority to take water and divert it out of one watershed at the ex- 
pense of the people of that watershed and into another one for the 
purpose of aiding a community to dispose of its sewage. It is our 
sincere belief that this matter is within the jurisdiction of the U.S. 
Supreme Court, that if there is a problem still in existence such as 
there was in 1930 when the original decree was entered, the Court can 
consider the conditions as they are, just as it does when it considers 
some of the Western water fights where the States have not been able 
to form a compact and it can consider all of the equities of the situa- 
tion in States under the circumstances as they exist. It might not be 
equitable to compel Illinois and the Metropolitan Sanitary District to 
change their mode of doing business, but as far as the Congress is 
concerned, and now the distinguished chairman asked this question 
yesterday, at least, for Wisconsin I will concede that Congress can 
authorize a diversion if it is necessary for navigation and improvement 
of the interstate commerce, but we do not believe that the Congress has 
a similar power simply to dispose of sewage. 

Senator Kerr. What do you think about this in article ITI wherein 
I presume they are referring to the international water itself, waters 
from the International Waterway and the last phrase of the paragraph 
reads, “nor are such provisions intended to interfere with the ordinary 
use of such waters for domestic and sanitary purposes.” 

Mr. Tutane. I believe that it is understood that many cities on the 
Great Lakes take the water for domestic and sanitary purposes. It 
would be our position that the ordinary uses of those waters is the 
same use as every other city on the Great Lakes makes except Chicago. 

Senator Kerr. They all have the right to use what they need except 
Chicago? 

Mr. Tutane. No. That all of the other communities return the 
used water to the basin. You see the consumptive use of water, if 
the distinguished chairman please, is very small. 

Senator Kerr. You say the Federal Government has to divert. it 
for navigation ? 

Mr. Tuxane. That is my belief, Mr. Chairman. 

Senator Kerr. But the Government does not have the right to 
divert it for sanitary purposes ? 
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Mr. Tutane. That is, also, my belief, Mr. Chairman. — 

Senator Kerr. Under the treaty, the use for sanitary purposes 
would be an ordinary domestic sanitary purpose. As I read this 
treaty, the city of Chicago would have that right even if it were water 
in the International Waterway. , 

Mr. Tutane. And I would agree with that statement very much 
so. 
Senator Kerr. Now then, I think this treaty specifically excludes 
international waters because in the preliminary article, it says: 

For the purposes of this treaty boundary waters are defined as the waters 
from main shore to main shore of the lakes and rivers and connecting water- 
ways or the portions thereof, along which the international boundary between 
the United States and the Dominion of Canada passes, including all bays, 
arms and inlets thereof, but not including tributary waters which in their 
natural channels would flow into such lakes, rivers, and waterways or waters 


flowing from such lakes, rivers, and waterways, or the waters of rivers flowing 
across the boundary. 


In article I: 


The high contracting parties agree that the navigation of all navigable 
boundary waters shall forever continue free and open for the purposes of 
commerce to the inhabitants and to the ships, vessels and boats of both countries 
equally subject, however, to any laws and regulations of either country, 
within its own territory, not inconsistent with such privilege of free navigation 
and applying equally and without discrimination to the inhabitants, ships, 
vessels, and boats of both countries. 

Now, if I understand it, that is the paragraph of the article of the 
treaty that fixes the navigation rights of the two countries and their 
citizens with reference to all navigable boundary waters? 

Mr. Tutane. Yes. 

Senator Kerr. Then as I read it again specifically making state- 
ments which exclude Lake Michigan from navigable boundary waters, 
it says: 

It is further agreed that so long as this treaty shall remain in force, this same 
right of navigation shall extend to the waters of Lake Michigan and to all connect- 
ing boundary waters now existing or which may hereafter be constructed and on 
either side of the line. 

I read that to mean that if Lake Michigan became by the contracting 
parties as any part of the boundary waters, they would not make a 
special provision here to provide that the same rights which are fixed 
for the two countries with reference to the navigable boundary waters 
would, also, be fixed with reference to the waters of Lake Michigan. 
Isthat the way you read that ? 

Mr. Tuxane. I believe that is correct, Mr. Chairman. And I be- 
lieve the reports of the congressional committee, which considered this 
treaty indicated that there was a desire, at least, on the part of the 
negotiating parties, to exclude Lake Michigan and not to refer to it 
specifically. 

Senator Kerr. Do you think Elihu Root knew how to do what he 
was trying to do? 

Mr. Tuuane. Yes, sir. 

Senator Kerr. All right, Mr. Tulane. Are there any other ques- 
tions ? 

Thank you very much. 

Mr. Tuxane. Thank you. 

Senator Kerr. Milton P. Adams. 
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Mr. Avams. Mr. Chairman and gentlemen of the committee, I have 
brought Mr. Turney up tothe stand with me. 

Senator Kerr. What is his name? 

Mr. Apams. William G. Turney. 

Senator Kerr. Spell it. 

Mr. Apams. Of Lansing, Mich., of the firm of Michigan Associates, 
whose report Mr. Paul Adams referred to last night briefly in his 
closing statement. I am the first engineer administrator to appear 
before you at this hearing. I have slightly revised and shortened the 
statement, which will be introduced and a copy of the revised version 
is with the reporter. 

Senator Kerr. Of the revised version ? 

Mr. Apams. I say aslightly revised version. 

Senator Kerr. That reminds me of a man who came into a book- 
store down in my hometown a few years ago when the revised version 
of the Bible was first being highly advertised. And he walked around 
picking up this and looking at it. Two or three clerks came up to 
him and asked if they might be permitted to help him, and he said, 
“No.” 

Finally, a young lady clerk came ~ He couldn’t say “No” to her. 
She said, “Can I be of any help to you £” 

He said, “Yes. I am looking for one of them revised virgins that 
Ihave been reading about.” [Laughter.] 

I just wanted to be sure that I understood you. 

Mr. Apams. You will not find very much of a departure here from 
the original. This statement, Mr. Chairman and members, is critical, 
from a sanitary engineering standpoint on the job that has been done 
as we have found it, within the sanitary district. 

Senator Kerr. You are speaking of the sanitary district of what 
district ? 

Mr. Apams. Of Chicago, on which this report is based. 

Senator Kerr. And not around the lake ? 

Mr. Apams. No, sir. This is the Metropolitan Sanitary District of 
Chicago. 

Senator Kerr. That is what you are referring to? 

Mr. Apams. Yes, sir. 

Senator Kerr. I just wanted to get that. 

Mr. ApaMs. Yes, sir. 

As a technical adviser to Attorney General Paul L. Adams, I appear 
in opposition to H.R. 1. On July 29 of last year you received my 
statement relative to H.R. 2 (p. 322, Senate Public Works Subcom- 
mittee record). My professional background in the water pollution 
control field, and connections as a State engineer administrator, were 
set forth there. They will not be repeated. Some constructive sugges- 
tions in the event H.R. 2 was enacted were presented at that time. 
After being complimented on my analysis and suggestion, I was some- 
what chagrined later. None found their way into the bill as reported 
by this subcommittee and subsequently considered by the Senate. 

Last week Senator Kerr’s letter of June 23, 1959, was reeeived at 
our office with a request from Governor Williams to undertake 
promptly the collection of the data requested. Needless to say we are 
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much interested in Senate Resolution 48, creating the Senate Select 
Committee on National Water Resources. We are glad to know our 
junior Senator, Phil Hart, isa member. He will be of great value to 
that committee in this new assignment. Future benefits to the Nation 
should result from this study. 

Today you have before you H.R. 1 and S. 308. An amendment or 
two was picked up by H.R. 1 before its passage in the House of Rep- 
resentatives earlier this year. There is one principal difference be- 
tween this bill and the one of last session. The additional diversion 
of 1,000 cubic feet per second is limited to a period of 1 year instead 
of 3. The study period and the report is the same in both bills with 
this exception. 

In the bill now before you the Secretary of Health, Education, and 
Welfare would prepare the report rather than the Secretary of the 
Army. This would be done following coordination with Army in- 
terests. The title of the bill is still a misnomer, if it is supposed to 
reveal the generally admitted but unconfessed purpose of this 
legislation. 

Senator Kerr. I thought they both had to report. 

Mr. Apams. I believe in the amended version of the bill, the Secre- 
tary prepares it to report, following coordination with the Army. 
That is the amendment made in the House and passed in the House. 

I understand there are a variety of bills around here, some of which 
are not all the same. 

Senator Kerr. Reading at line 7, page 4, of the bill as passed by 
the House, it says: 


Upon completion of the study authorized by subsection (a) of this section, 
the Secretary of Health, Education, and Welfare and the Secretary of the Army 
shall correlate the results of such study and shall report such results to the 
‘Congress. 


Mr. Apams. I stand corrected, sir. The title of the bill is still a 
misnomer. That statement has been changed by what I have heard 
today. They admit that it is sanitary. 

Improvements in sanitation rather than navigation are the only pur- 
poses that could be served by a study made by the Public Health 
Service. 

To the Surgeon General of the Public Health Service, his staff, 
and such consultants as might be employed by them, would fall the 
responsibility of making this study and report called for by H.R. 1. 
In this bill the services, advice, and judgment of the highest Federal 
sanitation authority is sought. The report is limited, however, to 
evaluating only the improvement of waterway conditions by ad- 
ditional diversion from Lake Michigan. Why is this? The Public 
Health Service is necessarily conversant with all pending research 
as well as established methods for best solving water pollution con- 
trol problems. All are cataloged in Public Health Service files. 
Unfortunately this bill confers no authority on the Secretary of 
Health, Education, and Welfare to inquire into sources of pollution. 
These are what constitute the underlying cause of the continuing de- 
mand for further diversion from Lake Michigan. 

The present controversy between the States, both in the Supreme 
Court and before congressional committees, must be expected to con- 
tinue until such time as the Lake States are convinced that the Metro- 
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politan Sanitary District of Greater Chicago has had a change in 
heart with respect to the use and protection of its waterways. When 
this comes about, the demand for more water from Lake Michigan can 
cease. 

Where sewage and wastes are concentrated and restricted and re- 
ceiving waters are available for final disposal, as here, the first and 
most important step universally recognized is the necessity for faith- 
ful collection of all sources of polluting material; second, the convey- 
ance of the sewage or wastes so collected to one or more sites for the 
highest degree of treatment attainable; then finally, discharge of the 
best possible effluents to the receiving waters for final assimilation and 
disposal. 

Mr. William G. Turney of the engineering firm of Michigan As- 
sociates, at Lansing, is prepared to Follow me, Mr. Chairman, with 
supporting testimony. His firm was engaged by Attorney General 
iene to make a motor inspection trip on certain sections of the 
waterway and take pictures and samples. This work was done on 
April 10 and 14, 1959. 

I would like to add, parenthetically, that our attorney general, 
Mr. Adams, on returning with me to Lansing, following the Febru- 
ary hearings before the House Committee on Public Works on this 
bill, said, “Someone here isn’t telling the facts.” He said, “I am 
interested to know what the facts are.” 

And the thing he did was to engage Abrams Aerial Survey to fly 
12 miles of canal and bring those pictures in that were presented to 
the House committee on their final day of their session. And then 
the Michigan Associates firm was engaged to make their boat trip 
into a foreign land to bring you directly information that we have 
before you. 

Senator Muskie. Might I ask a question at this point? I was 


curious about the statement you made on page 2 of your testimony. 
You say: 


Unfortunately this bill confers no authority on the Secretary of Health, Edu- 
cation, and Welfare to inquire into the sources of pollution, which constitute the 
underlying cause of the continuing demand for further diversion from Lake 


Michigan. 

Is it your feeling that if this legislation passed in the form in which 
it passed the House that the Secretary of Health, Education, and 
Welfare would not inquire into the sources of pollution, or could not? 

Mr. Apams. I understand that he can do only what the Congress 
authorizes. And I fail to find such a direct authorization in the bill. 

Senator Muskie. The bill does not spell out the details of the study 
to be made, but would you say, as a matter of fact, that in the author- 
ity of grant of power—would you say that this particular activity 
would be excluded ? 

Mr. Apvams. That is my interpretation. The words starting page 
1u-—-~ 

Senator Kerr. I believe the proponents of the bill yesterday offered 
to amend the bill to direct him to Tatar in a report on two additional 
alternatives. 

Mr. Apams. Yes. 

Senator Kerr. Concerning that problem ? 


Mr. Apams. I was not aware of that when I prepared the state- 
ment. 
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Senator Kerr. I understand. I thought the Senator from Maine 
was here when that offer of the amendment was made yesterday. 

Senator Muskie. Yes. 

Mr. Apams. On page 3 of my copy here, lines 10, 11, and 12, it 
states, “shall cause the study to be made of the effect on the Great 
Lakes and other connecting waterways and on the Illinois Waterway 
of the increased annual diversion.” 

To me, that takes sources of pollution as is. There is no authority 
to inquire back into where the source of trouble comes from, some of 
which, I hope, our statement will point out, sir. i 

Senator Muskie. As you pointed out in your statement, an intelli- 
gent evaluation of the method that must be used to solve the pollution 
problem cannot possibly exclude an inquiry into the sources of pollu- 
tion. Isn’t that right? I want to get your answer first. If this bill 
says, by whatever language to the Secretary of Health, Education, 
and Welfare, that, “You are to inquire into the sanitation problem and 
come up with some alternative solutions,” would not the Secretary or 
his agents have to do so? 

Mr. Apams. I think that would make quite a different bill of it, sir. 

Senator Muskie. If the bill said this, do you think it would be a 
better bill ? 

Mr. Apams. I just took this bill as it was. 

Senator Muskie. If it stated it? 

Mr. Apams. In which we had to take things as they were. And the 
understanding that had been given was that the Secretary was doing 
everything in his power and keeping all of the material insofar as 
practical terms out of the ee 

Only one conclusion is possible for this and three observation- 
inspection trips by others presently to be mentioned. The Chicago 
area problem of poor sanitation, with its demand for more diversion, 
lies in the casual and all but indifferent control of pollution within 
district jurisdiction. We believe this runs counter both to the Supreme 

Yourt’s requirements and the purposes for which the Metropolitan 
Sanitary District of Greater Chicago was created. 

The balance of my statement will recount a few examples of this 
observed failure or neglect in the district’s sanitation program. None 
of these can be corrected by additional diversion from Lake Michigan 
on either a temporary or permanent basis. 

Case I: The 2-mile-long open-pit disposal of raw sludge. This 
solids residue settled out of sewage is not cared for as it should be 
within the Stickney works of the district—the eighth engineering 
wonder of the world. The series of pits extend for nearly 2 miles 
along the Illinois Waterway. They have become a source of acute 
seasonal odor nuisance to those in that area. Included are navigators 
of this Federal waterway. For its construtcion, this committee has 
recommended, and the Congress has appropriated, many millions 
of dollars. 

This nuisance was brought to the attention of Solicitor General 
Rankin in Washington on March 2 in a joint conference called by him 
in an effort to reconcile differences between the States. A spokesman 
for the district admitted that this was an unorthodox method for han- 
dling sludge—that it probably did create a nuisance at times. He 
pointed out, however, that it was a temporary expedient adopted by the 
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district some time ago. When inquiry was made as to how long was 
meant by temporary, the spokesman said the pits and their use had 
been in operation since about 1943. Pictures 3, 4, 5, 6, and 7 included 
in the Michigan Associates report, show these outlets discharging to 
the canal on April 14, 1959. ; 

Mr. Turney will have the color slides. 

As raw sludge is pumped into the lagoons from the Stickney Works, 
sludge liquors, necessarily displaced from storage, enter the canal. 
Assuming accuracy of the district spokesman’s estimate of the amount 
and strength of this waste material, it was computed as being equiva- 
lent to the raw sewage pollution loading of some 20,000 persons. We 
know of no State control agency that would permit either the storage 
of raw sludge in open pits such as these, or the discharge of the dis- 
placed raw liquor direct to presumably protected waters. . Both vio- 
late accepted public health practices. This 16-year-old temporary 
expedient for acceptable sludge handling undoes, in part, the declared 
efficiency of the vaunted Stickney Works. As long as the Metropoli- 
tan Sanitary District of Greater Chicago is able to continue its free- 
lance operations independent of any supervision, either by the State 
Sanitary Water Board of Illinois or the Supreme Court of the United 
States—this or other violations of approved sanitary engineering 
practice can be expected. The fact that a resolution to initiate cor- 
rection of this particular make-shift arrangement was. reportedly 
adopted following the March 1959 House hearings, seems further to 
prove the necessity of adequate and appropriate supervision of district 
operations and capital outlays. The diversion of additional water 
from Lake Michigan to blanket the results of this district malpractice 
while moves are belatedly made toward correction, is certainly without 
merit and should be opposed. 

Case II: The sharp drop of operating efficiency over a period of 
6 years of district sewage treatment plants as measured by the percent 
of b.o.d. and percent of solids removed from such sewage and wastes 
as are delivered to their plants for treatment, requires explanation. 
The following paragraph and table is taken from the record of the 
testimony and exhibits furnished by the Honorable Paul L. Adams, 
attorney general of Michigan, before the House Public Works Com- 
mittee on H.R. 1, February 17, 1959 (pp. 78-79 of the record) : 

The operating efficiency of the sanitary district sewage disposal plants has 
dropped sharply during the last 6 years. The operating efficiency of treatment 
attained by the district as shown by the reduction in biochemical oxygen demand 


and the amount of solids removed per day during the years 1952-57 is shown by 
the following tabulation: 





Sewage 
treated, Percent Solids, tons | Percent solids 
(million b.o.d. re- | per day raw removal 
gallons per moval sewage 
day) 





12. 786.3 91.1 
03. 741.5 84.7 
70. . 781.2 82.9 

‘ 86. 876.4 82.4 
. 3. 937.5 88. 2 
. ‘ 862.0 80.6 


1 
1 
1 
1 
1 
1 


, 230. 


Source: 24th Annual Report of Operations (1957), Metropolitan Sanitary District of Greater Chicago, 
pp. 119, 120, 122, 123, 124. 
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The sanitary district in 1929 assured this Court that its treatment works and 
facilities would be operated in such an efficient manner that the effluent dis- 
charged into the Sanitary Canal would in nowise create nuisance conditions 
which might endanger and injure public healh in the area. The drop from a 
removal of 93.6 percent of biochemical oxygen demand removal in the year 1952, 
to a removal of 85.6 percent in the year 1957, and from an average of 91.1 percent 
solids removal in the year 1952, to 80.6 percent solids removal in the year 1957, 
is due to the neglect, failure or default of the sanitary district to operate properly 
and to provide sufficient disposal facilities at its sewage-treatment works. 

And I want to explain that. It is a five-column table, the figures 
being the years 1952 to 1957. It shows the total million gallons of sew- 
age received and presumably treated in all plants per day. The per- 
cent BOD removal from 1952 to 1957 in which you will note there is a 
drop in those years from 93.6 to 85.6. And the others have to do with 
solids. 

The request for additional diversion from Lake Michigan, even on a 
trial basis, is wholly unreasonable and unmerited as a means of off- 
setting an internal operating deficiency within the district’s control. 
Applied against the assumed total human and industrial population 
equivalent loading of the district, amounting to 8,700,000, an average 
treatment efficiency drop of 8 percentage points means disaster. It is 
equivalent to adding the pollution imposed by the raw sewage of 680,- 
000 persons on the small stream entering Lockport. In addition, as 
will appear later, there are many sources of uncollected sewage and 
industrial wastes exhausting the oxygen purifying factor within wa- 
ters available for assimilation of treated district effluents. Why should 
the Lake States and their interests make up for these district short- 
comings by sanctioning the diversion of more water from Lake Mich- 
igan ¢ 

Case IIIT: The lack of district control of certain industrial wastes 
within its jurisdiction results in unnecessary and expensive pollution 
of river and canal receiving waters. The adverse effect cannot be 
overcome by more diversion from Lake Michigan. 

Of the total area population equivalent of 8,600,000 plus, it is clear 
that industrial wastes account for nearly half the total pollution prob- 
lem to be solved. A double standard so to speak, of district handling of 
industrial wastes seemed apparent before Solicitor General Rankin’s 
conference on the afternoon of March 2, 1959. A spokesman for the 
district admitted that unless industrial waste left uncollected by the 
district killed fish or otherwise became a source of dramatic incident, 
no particular requirements were made of such company managements 
to care for their problem. This statement was altered the following 
day, I am told, to credit the district with persuasive efforts at least, 
to bring such problems under control on company premises. 

This policy of permitting industry to go its own way in waste 
treatment matters with no objectives or controls coh htiohio’ places 
an unnecessary burden on available dilution water. It also discrimi- 
nates against those who do comply. One recent incident has reached 
the courts in which the United States is the loser. It has failed in its 
attempt to enjoin the discharge of iron wastes into the Calumet River 
from the Republic Steel Corp., the International Harvester Co., and 
the Interlake Iron Co. Failure to see that such wastes were effective- 
ly treated has caused injury to navigation, unnecessary dredging costs, 
useless litigation and an unknown amount of other pollution loading 
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to reach the Calumet River. The Federal Government is primarily 
responsible for maintaining approved navigation depths. But 6 bil- 
lion gallons a month of industrial waste used cana] water from these 
three plants should have commanded some interest and activity on 
the part of the district. Particularly is this necessary since State 
authority for control of water pollution within the district has be- 
come, through legislative act, a district responsibility. 

This matter is officially reported January 22, 1959, as a decision 
of the U.S. Circuit Court of Appeals Seventh Circuit. Millions of 
dollars of taxpayers’ money must be expended, I suspect, to restore 
the channels of the Calumet River to approved navigable depths. 
This would have been unnecessary if appropriate exercise of authority 
and supervision by the district had been exerted. This controversy 
and problem should never have arisen. ‘ 

The customary practice in most States, including ours, is to require 
adequate sedimentation with precoagulation of such wastes, where 
necessary. Not only is injurious pollution thus prevented, through 
salvage and reuse of much of the iron bearing waste, a profit to the 
industry concerned generally results. 

More diversion from Lake Michigan cannot keep iron waste solids 
from settling or solidifying in the waters controlled by the district. 
Neither can such diversion take the place of necessary supervision and 
control of treatment by industries whose wastes are not as yet de- 
livered to district plants for treatment. 

Case IV: Effect of heat on currently authorized diversion. It is 
common knowledge to those of us in the sanitary engineering field 
that more sewage and waste effluent may be stabilized and oxidized 
when mixed with a cold receiving water than with an equal amount 
of water or heated water. Water at 50° F. for instance will dissolve 
up to 50 percent more oxygen than the same water heated to 86° F. 
‘The lower the temperature of the receiver water, the more effluent that 
can be assimilated. It is the dissolved oxygen content in the receiving 
water which is the active and controlling agent for natural purifica- 
tion and rate of stream regeneration. 

There is not too much dissolved oxygen in district waterways. 
But some uses have developed here over the years that make bad mat- 
ters worse. The uses referred to directly curtail and limit the value 
of the currently allowed diversion of colder water from Lake Michi- 
gan as a dilutant of the wastes and effiuents of the district. 

We know of nothing in the Supreme Court decision controlling 
diversion at Chicago, nor in any subsequent act of Congress which 
would permit one-half to two-thirds of the value of receiving waters— 
diversion plus the used and purified domestic pumpage—to be used 
for condensing purposes in connection with powerplant generation. 

From the exchange of information between the parties before Sol- 
icitor General Rankin, a copy of which has come to my desk, it is clear 
that there are some eight steam generating units of the local light and 
power utility, within the district. Expansion of these plants or more 
of them, is in prospect. All make use of the already burdened canal 
water on the inefficient (as to water) flowing-through basis. From 
the map and letter made available, the various units of Common- 
wealth Edison Co. are listed with their stated water requirements and 
the canal flows available to meet those needs : 
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Unit cooling Canal or 
require- riverflow 
ment available 


#22 SES 2 


Ridgeland unit. 
Calumet River: Calumet unit 
River: 


se et et 


ree 


unit 
Illinois River: 


I particularly call your attention, however, to the three located on 
the Chicago Sanitary and Ship Canal. 

Senator Kerr. May I ask a question? Those are electric steam gen- 
erating units, is that what it means? 

Mr. Apams. It does. They do not have waterpower. 

Senator Kerr. What? 

Mr. Apams. We have no hydroelectric power. 

Senator Kerr. All of these so-called units here are steam generating 
electric facilities. 

Mr. Apams. Right, sir. 

The question would seem to be in order, in view of the already im- 
paired value of canal waters to receive and assimilate sewage and in- 
dustrial effluents, what authority, if any, has the Commonwealth Edi- 
son Co. for utilizing these restricted and highly litigated waters for 
their purposes? One or more Lake Michigan locations for their pro- 
duction of this power would increase transmission costs of the com- 
pany to its various load centers but such a change would permit the 
district to realize maximum sanitation benefits from the diversion 
currently authorized. 

Present use of canal water, particularly by the Fisk, Crawford, and 
Ridgeland units located above and below the discharge of the west- 
southwest treatment works, unquestionably could have much to do 
with the reported odor nuisance and degradation of water quality in 
this section of the Illinois Waterway. 

We have some reason to believe that Chicago’s continuing demands 
for additional diversion, is due in part at least, to increased public 
utility needs for more cooling water from the canals rather than for 
district sanitation. 

Large utilities in Michigan have long since abandoned limited 
stream flow locations for steampower generation. Their plants are 
located on the Great Lakes or their connecting rivers, They are in 
such locations to provide a large quantity and high quality of cooling 
water at minimum cost. Here ample opportunity to diffuse the en- 
trained heat of the used cooling water is afforded without upsetting 
natural biological purification processes. 

Additional diversion from Lake Michigan is not in order to over- 
come the solids-depositing effect of uncollected or untreated munici- 
pal and industrial waste or its accompanying biological oxygen de- 
mand. These conditions are found throughout the district. Some 
outlets were observed last August by the speaker during an Illinois 
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State Chamber of Commerce committee ride on the Calumet River 
and Cal-Sag Channel. Other outlets and their adverse effect on 
canal water quality, were observed October 27-28, 1958, by represen- 
tatives of the Public Health Service on a 2-day boat trip in the Chi- 
cago River and Sanitary and Ship Canal. Further evidence of un- 
collected sewage and wastes at various times was disclosed by Michi- 
gan’s aerial photographs made on February 21, 1959, of 12 miles of 
the canal by Abrams Aerial Survey Corps. Finally, you will pres- 
ently see colored slides and have before you the report of the Michi- 
gan Associates, Inc., prepared for and presented to our attorney gen- 
eral in April 1959. This was based on a boat trip on the Chicago 
River and Sanitary and Ship Canal and the Des Plaines River. 

Much of the waterway’s length within the district is openly polluted. 
The degradation of water quality there is apparently condoned if not 
encouraged. This to us constitutes not only a violation of the Supreme 
Court’s decree—it violates the trust presumably reposed in the Metro- 
politan Sanitary District of Greater Chicago by the Illinois Legisla- 
ture. Under such conditions further diversion of water from Lake 
Michigan for improving the present situation on either a trial or 
permanent basis is unmerited and unthinkable. These bills or any 
similar legislation should be rejected. : 

Now, Mr. Chairman, with your approval, if we could have the lights 
out, Mr. Turney has about 15 colored slides to show you what is in 
this book. 

Senator Kerr. We will reverse the process which apparently had the 
sanction of the holy writ by saying, “Let there be no light.” 


STATEMENT OF W. G. TURNEY 


Mr. Turney. Mr. Chairman, I might say in introduction these 
slides were taken by myself and one assistant engineer during April 
of this year. We traversed almost the entire length of the Chicago 
Sanitary Canal and the Calumet-Sag Channel. We took black and 
white photos and, wherever possible, we also took these colored slides. 
You will note the numbers in the lower left-hand corner on the colored 
slides which correspond to the black and white photos of the river 
report. 

I will refer to the strength of waste being discharged from some of 
these outlets in part per million b.o.d. B.o.d., as used in normal sani- 
tary engineering practice, is the abbreviation for biochemical oxida- 
tion demand; and briefly this indicates the amount of decomposable 
organic matter in waste matters, and, therefore, is an important index 
in the strength of waste that can be used in determining the waste effect 
on receiving waterways. 

For ease of interpretation, rather than referring to records of 
b.o.d., I might indicate the strength of the waste in terms of the 
number of times greater this strength is than normal domestic sewage 
or treated effluent that one would normally expect from a treating 

lant. 
x As a means of comparison in b.o.d., a pure, unpolluted water sample 
would have a b.o.d. of zero parts per million. Most domestic sewages, 
raw sewage, would have a b.o.d. of approximately 200 to 250 parts 
per million, and with the modern sewage treatment plants, as those 
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employed in Chicago Sanitary District, one would expect that the 
b.o.d. of the treated sewage effluent would be less than 25 parts per 
million. 

With this in mind, we will refer to some of these pictures. 

Picture 4 is an overflow from the raw sludge lagoons directly below 
the city works. 

Senator Kerr. That is different from raw sewage, isn’t it? 

Mr. Turney. That is right, sir. Sludge is a solid matter that is 
taken out upon the treating process. 

The b.o.d. of this sample was 350 parts per million, or 114 times 
the strength of raw sewage, or 14 times the strength of what we would 
normally expect to get from treated sewage effluent. 

This is another of the overflows, and the b.o.d. of this sample, taken 
directly at the discharge point, was 780 parts per million or 31 times 
what would normally be expected from the treated sewage effluent. 

This is another outlet at the northernmost end of the raw sludge 
lagoons. The b.o.d. of this sample was 13 times what we would 
normally expect from treated sewage effluent. 

The next two pictures were taken just upstream from highway 
bridge, route 171. They show a waste of undetermined origin, heavily 
laden with floating solids. A b.o.d. determination of this waste 
showed 375 parts 7 million b.o.d. Floating solids, as seen in this 
picture, can easily be removed from a waste by the simplest of treat- 
ment processes. The presence of these solids and the high b.o.d. indi- 
cate that no treatment is given to this very strong waste prior to dis- 
charge into the Chicago Sanitary Canal. 

This is another view of that same outlet. 

The next series of pictures show raw ground garbage floating on the 
surface of the Chicago Sanitary Canal. These pictures were taken 
just downstream from the Stickney sewage treatment plant discharge 
sewer. No garbage could be found floating on the upstream side of 
this sewage plant outfall, and it is therefore concluded that this ma- 
terial is being discharged from the plant itself. If this is the case, 
one can only conclude that a percentage of Chicago’s raw sewage is 
being bypassed around the sla without treatment. The floating 
solids, as shown in this.picture, were found in concentrated form for 
about one-quarter of a mile downstream from the sewage plant out- 
fall. It should be pointed out that the portion of ground garbage 
that would be seen floating is probably only a small percentage of the 
original untreated sewage being dohatent Most of the solids would 
settle to the bottom. 

Here is another picture of floating solids. This was taken up near 
the shore where the solids had drifted up. It should be pointed out 
here that the crudest methods of sewage treatment are capable of re- 
moving the solids that are shown in these pictures. 

I might add that the b.o.d.’s of the samples of the water taken 
around the area where this garbage was floating was 1,260 parts per 
million, or 50 times the strength that we would normally expect to 
get from treated sewage outfall. 

Picture 15 is a sewer outlet by the Lake-River Terminal Oil Co., 
and it is intended to show, by the heavy oil deposits around the out- 
let, you can see by the shiny black areas along the bank, the oil de- 
posits. These conditions were found in many areas along the indus- 
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trialized sections of the Chicago Sanitary Canal and the Calumet Sag 
Channel. 

This picture does not show up too well, but again it indicates heavy 
oil slicks. The dark area underneath the bridge was completely 
covered with thick oil slick. There again you can see when the boat 
went through it disrupted this film, and the darker areas are the slick. 

The effect of oil films om the canal is a major one in that any oily 
surface tends to inhibit the transfer of atmospheric oxygen into the 
stream and thereby reduce the ability of the water to purify itself 
through natural biological processes. 

This is a picture of garbage that was taken just at the outlet of the 
Little Finger Channel, pointing up to the Chicago Sanitary Canal 
And this was typical of many of the areas right along the shoreline 
of the Chicago Sanitary Canal. This matter is formed-mostly of 
grease balls, hair balls, sewage solids, untreated sewage solids. 

The b.o.d. of the sample taken right at the point where this picture 
was taken indicated a b.o.d. of 540 parts per million. This is 22 times 
greater than what we expect from treated sewage effluent. 

The picture 19 was taken in the canal leading up to the Chicago 
Stockyard area. The area was so foul that my impression, when boat- 
ing up this in a small boat, was just like going through an open septic 
tank or cesspool. It smelled to high heaven. Every once in awhile 
huge pieces of sludge would break loose from the bottom and come 
boiling up to the top. We followed a tug part way up this canal, 
and a large screw on the back of this tug stirred up the solid deposits 
on the bottom. We took a sample, held it up to the light, and you 
could not even see through it. It was dark as ink. There is a tre- 
mendous deposit of organic solids on the bottom of this canal. 

Picture 20 is a sewer outlet underneath the railroad bridge just 
upstream from Canal Street in the Chicago Sanitary Canal. Although 
this waste looked real bad to us, upon examination actually it had a. 
b.o.d. of only six parts per million. So this was not bad at all. 

Picture 21 is a sewer outlet by a container company situated in the 
North Branch loop just above Chicago Avenue. The b.o.d. of this 
waste 230 parts per million, or roughly equivalent to that of raw 
sewerage coming in untreated into the canal. 

Picture 22 is a sewer outlet under Halsted Street bridge crossing the 
north bridge loop just above Chicago Avenue. You will note that you 
can see the scum floating for quite a ways downstream. In fact, we 
followed this, this floating scum, up to the point of origin. That is how 
we happened to find this outlet. We noticed this about a quarter of a 
mile downstream when we were boating. 

The b.o.d. of this sample can only be reported as greater than 790 
parts per million b.o.d., or over 30 times what we would expect from 
treated sewerage effluent. And the reason I say greater than is that 
the laboratory technician misjudged the area in which this drain might 
lie, and in the sampling techniques he could not report the exact b.o.d. 
But it is over 790 parts per million b.o.d. 

This shows that same outlet, and you will notice the milky discolora- 
tions of the canal caused by the waste entering into it. 

This is a closeup of that discharge, and this picture tends to illus- 
trate the fact that this is not just a 1-day ae where maybe 
some plant process broke down and they had to discharge into the: 
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canal. The high accumulation of biological growth indicates that this 
is a contsant discharge and has been occurring for sometime. It would 
take weeks or months to build up such a deposition of organic growth 
along the sides of that outlet. 

The next four pictures are pictures from the Calumet Sag Channel 
and merely illustrate the fact that heavy deposits of oil are released 
into the Calumet Sag Channel, and you can see this by the oil scum 
in the picture and the oil slick. 

And this is another picture of the oil slicks along the Sag Channel. 

This is your outlet in the Calumet Sag Channel, and again shows the 
oil discharges. 

This is a closeup of some of the oil scum floating downstream in the 
Cal Sag Canal. 

I would like to refer to the report and read a portion of the con- 
clusion. 

Senator Kerr. Are you through with the pictures ? 

Mr. Turney. Yes, sir. 

Senator Kerr. We will have the light, then. 

Mr. Turney. In all fairness, it must be pointed out that all pic- 
tures and samples used in the report were taken on a particular day, 
and therefore, cannot, with certainty, be stated to represent average 
conditions. Nevertheless, the condition of the waterways observed 
during this survey indicate that dumping of untreated wastes into 
the canals is standard practice and not due to breakdown of treat- 
ment of facilities. 

Senator Kerr. Senator McNamara. 

Senator McNamara. You say they were taken on a particular day? 

Mr. Turney. That is right. 

Senator McNamara. A particularly favorable or unfavorable day 
from the standpoint of the survey you are making, or was it an aver- 
age day in your estimation ? 

Mr. Turney: I can almost say we picked no particular day to make 
the survey. It was just that we were engaged to do the work, and 
the first day we could get down there—I just wanted to commence 
this project. So that we were not waiting until bad circumstances 
to report, or such things as bad, if that is what you mean. 

Senator Kerr. You say you picked a day which was favorable to 
you, but all of the pictures were made on the same day, but that the 
day you picked had no significance with reference to the good or bad 
conditions on the canal? 

Mr. Turney. That is correct, sir. 

Senator Proury. Mr. Chairman? 

Senator Kerr. The Senator from Vermont. 

Senator Proury. Would it be your professional judgment this was 
typical of what you would find at any time that you might visit this 
same area? 

Mr. Turney. Well I really could not answer that because this was 
the first trip I made down there. I think that in reading my con- 
clusions I might cover that to your satisfaction. 

An accurate determination of the amount of untreated wastes being 
discharged into these waterways would necessitate a lengthy study 
involving daily composite sampling techniques, and much more thor- 
ough investigation of the entire sanitary district. 
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Even considering the limitations of the data herein presented, the 
following conclusions can be made: 

1. The lengths of waterways covered in this survey are grossly 
polluted, and have been for an undertermined length of time. 

2. Raw sewerage and industrial wastes were observed being dis- 
charged into the waterways with little or no prior treatment. 

3. There are indications that two of the three sewerage treatment 
plants in the Chicago Sanitary District are operating at a lower level 
of efficiency that normally expected of such nae or that a sub- 
stantial percentage of sewerage is bypassing these plants. 

4, There is evidence that one of the Chicago District sewerage 
plants is not conforming to recognized sanitary engineering treat- 
ment procedure, in that highly concentrated raw sludge lagoons over- 
flows are allowed to discharge into the canal without treatment. 

Senator, does that answer your question ? 

Senator Proury. Yes. 

Senator McNamara. Mr. Chairman, I would like to ask the young 
man—Mr. Turney, you indicate that many of these conditions would 
be easily corrected ? 

Mr. Turney. I would not say that they could easily be corrected. 
They can be corrected. 

Senator McNamara. You indicated in one of those pictures, about 
in the middle of your display, that this was a condition that could be 
corrected by some simple process. Did I understand you correctly ’ 

Mr. Turney. Yes, sir. What I was referring to was that the float- 
ing solids that were found downstream from the Stickney Works could 
easily be taken out with the crudest of engineering processes, sani- 
tary engineering processes. 

Senator McNamara. You mean by screening, a screening device, 
or something like that ? 

Mr. Turney. By screening and sedimentation. Primarily sedi- 
mentation tanks would normally take these solids out. 

Senator Kerr. I believe you said the most primitive methods of 
treatment would have eliminated a number of the things which you—— 

Mr. Turney. I do not recall 

Senator Kerr. Maybe you said simple methods of treatment. 

Mr. Turney. Either one of those words would describe it. 

Senator McNamara. May I ask one of you gentlemen who are here 
as witnesses at this time, is this considered a stream that would be under 
the control and supervision of the U.S. Public Health Service? 

Mr. Apams. I didn’t get that, Senator. 

Senator McNamara. Would this stream come within the purview 
of the U.S. Public Health Service? 

Mr. Apams. Not commonly, sir; for the reason it is not a boundary 
between States. 

Senator Kerr. You mean it isnot an interstate waterway ? 

Mr. Apams. That is right. 

Senator McNamara. Is it wholly within Ilinois? 

Mr. Anas. It is, sir. And I suspect the effect of the pollution is 
largely eliminated by natural purification processes before it reaches 
the Mississippi. 

‘ Senetor Kerr. Is Gordon McCallum, of the Public Health Service, 
ere? 

Mr. Apams. Yes, sir; he is here. 
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Senator Kerr. What is your answer to that question, Mr. McCallum ? 

Mr. McCautivum. It is my understanding that the Illinois Waterway 
is not an interstate stream, and that we would have no enforcement 
authority on it. 

Senator Kerr. If it were an interstate stream, it would be a part of 
your responsibility to know about the degree of pollution in it, or on it, 
and if it were to such a degree as to constitute a violation, then your 
department would be doing something about it? 

Mr. McCauium. Yessir. 

Senator McNamara. Before you leave, Mr. McCallum, since this 
stream does ultimately empty into the Mississippi River and does be- 
come a part of that great waterway, it would seem on the face of it, 
at least to a layman (and I am not an engineer nor an attorney) it is 
really part of that Mississippi Waterway as a connection between the 
Great Lakes and the Mississippi, so it seems to me it would fall into 
the category of an 

Senator Kerr. Interstate waterway ? 

Senator McNamara. Interstate waterway. Why not? The water 
ultimately winds up in the Mississippi, does it not? Wouldn’t you be 
concerned, Mr. McCallum, and isn’t it your responsibility, inasmuch 
as it does actually flow all the way down to the gulf, shouldn’t you be 
concerned with it ? 

Has this question ever been raised in your department? 

Mr. McCautium. We have not been asked to consider this on an en- 
forcement basis; we do render technical assistance to the States, to the 
State of Illinois or the State of Michigan, on request, and help them 
solve the problems of this nature. But on enforcement, it has to be 
demonstrated that the pollution originating in one State affects the 
health and welfare of the people in another State; and that has never 
been brought to our attention that 

Senator Kerr. Who can tell us how far it is from the pictures, the 


_ that is pictured there, to where the waters go into the Mississippi 
iver ¢ 


Can you tell us, Mr. Turney ? 

Mr. Turney. No, sir; I can’t. 

Senator McNamara. Is it many miles, or just a few miles? 

Mr. Turney. I would say many miles. 
Cemptar Kerr. It is across the entire width of the State of Illinois, 
isn’t it 2 

Mr. Turney. Yes, sir; I believe so. 

Senator Kerr. In other words, what we saw there was the Chicago 
Canal, which goes into the Chicago River ? 

Mr. Apams. All above Lockport, sir; it is all above the city of 
Lockport, and it consists of the Des Plaines River, the Calumet Sag 
Channel, the Illinois Waterway, and that extends up, as I understand 
it, to the Chicago River and the Loop. 

Senator Kerr. I am trying to trace that to the Mississippi River. 
It eventually flows into the Illinois River, doesn’t it? 

Mr. McCatium. That is right, sir; the Illinois-Mississippi. 
woe Kerr. And through the Illinois River into the Mississippi 

iver? 

Mr. McCativum. Yes, sir. 

Senator Kerr. I see a colonel of Engineers back there. 

What is your name, please ? 

45010—59—19 
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Colonel Greson. Col. Robert J. Gieson. 

Senator Kerr. Can you answer the question ? 

Colonel Gieson. The question, I believe, was how far is it from this 
— that we are discussing to the point at which it empties into the 

ississippi ? 

Senator Kerr. Yes. 

Colonel Gieson. I do not know the exact location of this. The 
overall length of the Illinois Waterway is about 325 miles. This is 
near the beginning of it, as I understand, so perhaps 300 miles as an 
offhand guess. 

Senator Kerr. Thank you very much. 

Senator McNamara. Now, you emphasized that you have no en- 
err authority. Does that imply that you have some other au- 
thority ? 

Mr. MoCaszux. Only to assist the State on request, which we do 


regularly. 

Sonic McNamara. I see. Then you have no original authority, 
in other words? Since you have no enforcement authority, then you 
have no other authority, only to recommend or suggest, and hen 
upon the request only of an interested party; is that the situation 
Mr. McCallum ? 

Mr. McCatium. Correct. 

Senator Kerr. Thank you very much, Mr. Turney. 

Are there any other questions ? 

Mr. Apams. Could I just have one concluding sentence ? 

Senator Kerr. Yes, sir. 

Mr. Apams. The conditions you have seen, I think, fully justify the 
statement I have made. I think I can state without qualification that 
should such conditions exist in our State, and under our authority, 
there would have to be a grand jury investigation or something to 
find out who is not holding up his end here, whether it is enforcement 
or the other people. 

And I will further say that when you are talking about 1,000 cubic 
feet per second, to show an improvement in waterways that are as 
degraded as these are, to my Judgment, it is a futile and useless 
gesture. 

There are three points at which this water can be admitted, as you 
know, into this area, and all sections have been found without dis- 
solved objection. Until a far better job is done in the collection and 
treatment of all this polluting material, you are not going to get sig- 
nificant results, in my opinion, by a 1,000 feet per wenonid additional 
diversion, or 2,000 or 3,000. 

Senator Kerr. Thank you very much, Mr. Adams. 

All right, Mr. Remus. 


STATEMENT OF G. REMUS, GENERAL MANAGER, DEPARTMENT OF 
WATER SUPPLY AND THE SEWAGE TREATMENT PLANT FOR 
METROPOLITAN DETROIT 


Mr. Remus. Mr. Chairman and members of the committee, I repre- 
sent Mayor Louis C. Miriani of the city of Detroit, and also the gen- 
= manager of the Detroit Water System and the Detroit Sewage 

ystem. 
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We provide water for 48 communities besides Detroit and treat 
sewage for 34 communities besides Detroit. We, of course, are not 
on Lake Michigan, but we are vitally concerned with the water that 
flows down the Detroit River. 

We have a statement prepared here that I wish to put in the record, 
and I wish only to comment on one or two points that have not been 
covered in this report. 

Senator Kerr. That is a statement by Mayor Miriani? 

Mr. Remus. That is correct. 

Senator Kerr. It will be included in the record. 

(Statement of Mayor Louis C. Mirian is as follows :) 


CHICAGO’S WATER DIVERSION CONTROVERSY 
CITY OF DETROIT—OPPOSED 


(Statement for Mayor Louis C. Miriani, by G. Remus, General Manager of the 
Department of Water Supply and the sewage treatment plant for Metropolitan 
Detroit.) 


Any waters diverted from any of the Great Lakes reduces the amount of flow 
in the St. Clair, Detroit, and St. Lawrence Rivers by amounts equal to or larger 
than the amount diverted. Any waters diverted reduces levels of all of the 
Great Lakes. 

Detroit vigorous opposes this diversion. The proposition should be: Reduce 
the present flow of 1,500 cubic feet per second now being diverted—rather than 
increase it to 2,500 cubic feet per second. 

There is absolutely no technical reason why Chicago has to divert more water. 
Other cities on the Great Lakes treat their sewage and return the waters to 
the basin from which they were withdrawn. 

If the premise is valid that water flowing from a drainage basis is a “waste 
carrier,” then it is totally unfair to reduce the normal flow in the normal chan- 
nel, thereby increasing costs of those cities that are entitled to the advantages 
of that normal flow, just so Chicago will not have to pay as much. Detroit is 
now under orders from health officials to start treating “storm flow” from the 
streets into the Detroit River. The less the river flow the sooner and the greater 
will be this cost assessment. 

A great deal of money is being spent for dock facilities, and included therein 
is the cost of dredging for proper ship clearances. The lower the water levels, 
the more this will cost. 

Water levels are low, and many recreational facilities on all shores of the 
State of Michigan have been curtailed and damaged. Has anyone the right to 
make this problem more acute. 

More diversion will drop water levels—which no one can deny. This causes 
“out-of-pocket” money for all water systems on the Great Lakes, and many of 
the industries. A 1-foot drop in elevation costs Detroit approximately $850 per 
month in power cost alone, besides reducing the capacity of our system. I be- 
lieve no one has the right to lower the water level any, thereby adding costs on 
his neighbor. 

The State of Michigan, in Senate bill No. 1323, is attempting to spell out the 
long-accepted premise that water cannot be diverted from one basin to another 
by setting rules for impounding water. The basic premise that prevails is that 
waters can be impounded for special services providing stream flows are not 
reduced below certain “minimum standards.” How can a law of this nature 
be fair when the “certain minimum standards” of the State’s surrounding 
waters have already been violated and it is proposed to make this more acute 
by more diversion from the Great Lakes? The basic premise should be that no 
diversion should be allowed as long as lake levels are below acceptable levels— 
and the fact is that they are below acceptable levels now. 

The summation of the additional costs to shipping, recreation, sewage disposal, 
and power generation, coupled with decrease in value of property, although diffi- 
cult to evaluate, exceeds the savings in money to Chicago. Is it fair to make 


the rest of those in the Great Lakes drainage basin pay for Chicago’s sewage 
disposal? 
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The disposal of sewage wastes in the drainage canal—eventually the Missis- 
sippi River—is offensive to all enroute. The Mississippi River has contamina- 
tion problems, and why should Chicago make this more acute? 

All factors that make this diversion offensive to Michigan apply as well to 
all others adjoning the Great Lakes, including Canada. Of particular signifi- 
cance is the effect on Canada, when communities on the Great Lakes and espe- 
cially on the Rivers St. Clair and Detroit are being required to treat their 
industrial and domestic wastes. Logically, how can they be required to improve 
their treatment when the waters normally flowing past their front door are 
being diverted so that Chicago can get away with an improper treatment job? 

In conclusion: Chicago should be required to do a proper sewage treatment 
job like everyone else must do. Diversion should be decreased rather than 
increased as long as the low lake and river levels are in existence. All enter- 
prises in the Great Lakes area—shipping, docking, and recreational facilities, 
property owners, sewage disposal, water treatment and pumping, and power 
development plants—including United States and Canada, are underwriting 
the Chicago sewage treatment. This is wrong. 

Mr. Remus. My comments are directed to two points. One is the 
statements that were discussed relative to the desire of Canada, if 
Canada might have it, to sue the Chicago Authority if they did some 
damage to Canada. As a practical matter that would not be the re- 
sults of their action. We have in Detroit the results of the action of 
this type of sewage treatment for some time, 20 years at least. We 
are now in the business of, and will this next Tuesday, on the 21st, 
announce a $172 million program whereby $82 million will be used 
to relocate a part of our intake above an industrial area. The Cana- 
dian people as well as the Michigan people above our intake, prin- 
cipally the Canadian people, are not—I should say entirely the Cana- 
dian people—are not treating their sewage or their industrial waste. 
Nor will they, as long as they can point to examples in the United 
States where we put up with this business of allowing waste to be 
diverted and moved into someone else’s area. 

The second point I wish to direct attention to is that we have in 
the State legislature now a bill, No. 1323, which is designed to con- 
trol diversion, or the impounding of water within the State, and 
it is geared entirely to the fact that waters can be impounded in a 
State or diverted as long as flows do not go below a certain minimum 
level. I am on that committee—on an engineering committee, not 
as a member of the legislature—and we are having a great deal of 
difficulty trying to justify having protection against minimum flows 
in the State when all around the State the levels are already below 
our considered minimum standards. And for that reasons the gen- 
eral feeling is if anything should be done here that close review 
should be made as to whether the 1,500 feet should not be reduced 
instead of increased. Because we will not work our way into a decent 
overall area wide sewage treatment program unless that type of think- 
ing is developed. 

Now there is only one other small point that I wish to comment on, 
and that is I have heard this discussion here about one inch does 
not do any harm. It is our belief that the levels on Lake Michigan 
are low, about an inch per thousand cubic feet at the diversion. And 
of course we haven’t heard any evidence as to what that saves Chicago 
in taking their waste and moving it elsewhere. But we do know 
that 1 inch affects all the Great Lakes, as well as Lake Michigan, and 
we know that there is a matter of taking care of just a little more 
dredging, a little more lifting of water, a little more sewage treat- 
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ment, a little less flow for taking care of storm flow, a little more 
damage to recreational facilities. All of these facts together add up 
to a lot of money. For every thousand cubic feet of water that goes 
through the diversion canal does not go over the dams to create power. 
So all of that added together is a great deal of money. I would 
not begin to give you a figure here that I could not support, other 
than a rough guess, but whatever it is it should not cost anyone else 
when it is directly chargetable to Chicago for not having treated their 
sewage. 

i that is the end of my statement unless you have some ques- 
tions. 

Senator Kerr. Any questions? 

Thank you, Mr. Remus. 

Mr. Alex McFadyen. 

Senator McNamara. Mr. McFadyen isn’t here, but may his state- 
ment be made a part of the record at this point ? 

Senator Kerr. Mr. McFadyen’s statement will be placed in the 
record. 

(The statement of Alex McFadyen is as follows:) 


JuLy 3, 1959. 
CHAIRMAN, COMMITTEE ON PUBLIC WorkKs, 
U.S. Senate, Washington, D. C. 


HONORABLE CHAIRMAN AND MEMBERS OF THE COMMITTEE: The Greater Grand 
Rapids Chamber of Commerce opposes passage of H.R. 1 and S. 308 for diversion 
of water from Lake Michigan for the following reasons: 

In addition to the information given in opposition to H.R. 2 and S. 1123 in the 
record of hearings before the subcommittee of the Committee on Public Works, 
as shown on page 402 of that report of hearings July 28, 29 and August 7, 1958, 
we submit the following information : 

1. The water level of Lake Michigan at the mouth of Grand River at Grand 
Haven, Mich., has continued its lowering during the last year just as it had in 
every year since July 1, 1954, to July 1, 1958, during which period the total drop 
in water level was 3 feet. As reported by the U.S. Coast Guard station at Grand 
Haven, the report of July 1, 1959, showed a further drop of seven-tenths of a 
foot, making the total drop 3.7 feet in 5 years. This is a continuance of the 
dropping of the water level during the past year despite the increases in total 
precipitation in this west Michigan area of 33.94 inches compared with the 
annual average of 31.336 inches during the previous 5 years. The range during 
the previous 5 years was from a low of 25.14 inches in 1955 to a high of 41.26 
inches in 1957. (All figures confirmed by U.S. Weather Bureau.) 

2. Our statement of 1958 pointed out the lowering by 1 million gallons per day 
of the pumping capacity of the Grand Rapids Municipal Water Service as a 
result of the lowering of the Lake Michigan level at the intake a few miles south 
of Grand Haven, Mich. The further drop in the lake level recorded above, 
despite the increase in precipitation during the last year from July 1, 1958, to 
July 1, 1959, has had a corresponding effect, further lowering the capacity of the 
Grand Rapids Municipal Water Service to serve this community. This has 
resulted in further reduction of use and orders for curtailment of use on a 
number of days during this summer to date, with the greater part of the summer 
and high water use period still to come. 

3. Because of the diversion of water at Chicago and the consequent lowering 
of the Lake Michigan level, the wood piling which underpins the breakwater at 
the entrance to the Holland, Mich., harbor was observed on July 1, 1959, to be 
1 foot or more out of water, which will result in rapid deterioration of the pilings, 
destruction of the breakwater and similar breakwaters around Lake Michigan 
and further expense to the Federal Government. 

4. Dock operators at harbors along Lake Michigan and shippers and receivers 
of freight via Lake Michigan and the St. Lawrence Seaway-report the restriction 
of loading of ships below capacities becaues of the unsafe reduction of water 
depth for ships in the port channels. Thus the exenditures by the United States 
and Canada in construction of the St. Lawrence Seaway are presently, and with 
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continuance of or increase of diversion of water from Lake Michigan will be, 
nullified and wasted. 

Because of the above reasons and because the city of Chicago has alternative 
methods to provide for disposition of its own problem and because Congress now 
has the facts and further study is not needed, the greater Grand Rapids Chamber 
ef Commerce representing business, industry, and agriculture and the general 
public in this metropolitan area and western Michigan, respectfully requests 
defeat of bills H.R. 1 and S. 308 and reduction of diverison of Lake Michigan 
water. 

Respectfully, 
Boarp or Directors, GREATER GRAND RAPIDS CHAMBER OF COMMERCE, 
By Atex T. McFapyen, Ezecutive Secretary. 


Senator Kerr. Mr. Gilbert R. Johnson. 


STATEMENT OF GILBERT R. JOHNSON, COUNSEL, LAKE CARRIERS’ 
ASSOCIATION, ON BEHALF OF LYNDON SPENCER, PRESIDENT OF 
THE LAKE CARRIERS’ ASSOCIATION 


Mr. Jounson. Mr. Chairman, my name is Gilbert R. Johnson, 
Cleveland, Ohio, and I am here as legal counsel for Lake Carriers’ 
Association at request, on behalf of Lyndon Spencer, president of 
the association, that his prepared statement be offered and received 
for the record. 

Senator Kerr. The statement of the Admiral will be placed in 
the record. 

(Statement of Lyndon Spencer, president, Lake Carriers’ Associa- 
tion, is as follows:) 


STATEMENT OF LYNDON SPENCER, PRESIDENT, LAKE CARRIERS’ ASSOCIATION 


My name is Lnydon Spencer and I am president of Lake Carriers’ Association 
with principal offices in Cleveland, Ohio. The members of our association op- 
erate some 320 bulk cargo vessels on the Great Lakes under the American flag. 
These vessels transport about 95 percent of all bulk commodities moving between 
U.S. ports and about 22 percent of similar commodities moving between U.S. 
ports and Canadian ports on the Great Lakes. 

The effects of diversion at Chicago on Great Lakes shipping must be well 
known to the members of the committee. Representatives of Lake Carriers’ 
Association have appeared before the committee many times in the past and 
set forth the reasons why additional diversion should not be permitted. During 
practically every recent session of Congress new proposals for diversion have 
been introduced and have been considered by Congress. Each of the bills differs 
somewhat from its predecessors but the diversion proposed by each of them 
would have an extremely harmful effect upon Great Lakes shipping. 

The bills being considered by this committee present a new and novel ap- 
proach. They would actually constitute a pillaging of property belonging to 
the Great Lakes States under the guise of a study of the effects of diversion 
on commerce by an entirely new agency, namely, the Secretary of Health, 
Education, and Welfare. The agency competent to make such a study, if one 
were needed, the Corps of Engineers, would be subordinated to a role of co- 
operation with the Secretary of Health. The proponents of the legislation take 
no chance that experience in such matters would form the basis of the study. 
Indeed, even in the final report the Secretary of the Army would only have 
authority to correlate matters of study with the Secretary of Health. 

It is noted that in the present legislation no mention is made of sewage dis- 
posal, Chicago Drainage Canal, fish life, generation of power, health of persons, 
or preservation of property. In other words, all the excuses for diversion given 
in previous bills have now been dropped for some nebulous, undefined study in 
connection with the Illinois Waterway. Whatever the excuse, it remains true 
that the taking of the water of the Great Lakes would be wrongful and made 
no more justifiable because Congress would direct the taking on behalf of Illi- 
nois, which is not entitled to the water—a principle well settled by the Supreme 
Court of the United States. 





WATER DIVERSION FROM LAKE MICHIGAN 289 


The present bills stress the effect of diversion on the Illinois Waterway and 
gives virtually no consideration to the Great Lakes. In the provision for a study, 
not a word is said about the effects of diversion on the Great Lakes and while 
the bills would guard against floods in the Illinois, Des Plaines, Chicago, and 
Calumet Rivers, there would be no relief to the Great Lakes even though the 
diversion actually interfered with commerce and other lawful pursuits on those 
waters. While proponents are moving ever farther afield in an effort to find 
some justification, the subject of discussion remains water that belongs in the 
Great Lakes and not in the Gulf of Mexico. 

The bills authorize a study of the effects of diversion but fail to give any true 
reason for the study. They also omit any reference to a study that has already 
been made. The Corps of Engineers, U.S. Army, made a thorough study of the 
subject in 1956. The result is completely set forth in S. Doc. No. 28 of the 1st 
Session, 85th Congress. Another study would be simply a waste of time and 
money. 

True, another study would offer an excuse for starting more diversion. Those 
of us who have been in this fight over the years are convinced that once addi- 
tional diversion is started, it will not be turned off. The present legislation only 
strengthens this conviction. The last sentence of the bills says: “The report 
* * * shall contain recommendations with respect to continuing the authority 
to divert water from Lake Michigan into the Illinois Waterway.” 

S. Doe. No. 28, previously referred to, contains this sentence: “Recent studies 
of present and prospective water requirements for navigation on the Illinois 
Waterway show that the authorized diversion of 1500 cubic feet per second from 
Lake Michigan is adequate to meet these requirements.” A competent repre- 
sentative of the Corps of Engineers has also publicly stated recently that the 
improved Cal-Sag Channel will be fully operable without the diversion of any 
additional water from the Great Lakes. So why should another study be made? 

The diversion of Great Lakes water at Chicago creates a dangerous precedent. 
The diversion of these waters by one city encourages other localities to follow 
the same procedure. We already have an example of this in the efforts being 
made by three small communities near Chicago to withdraw water from Lake 
Michigan and pipe it to another drainage basin whence it can never return to 
the Great Lakes. 

There is no storage basin from which water may be taken to compensate for 
fluctuations in the levels of the Great Lakes whether from natural causes or 
artificial diversion. The Great Lakes, therefore, should not be looked upon as a 
reservoir for compensating for fluctuations in the water levels in the Illinois 
and Mississippi River systems. Any taking of the waters of the Great Lakes by 
any one city or interest for other than ordinary riparian uses will establish a 
dangerous precedent and provoke numerous demands for the water of the lakes 
from all sections of the country for all sorts of uses. 

The vessels engaged in Great Lakes transportation have always been built 
to take advantage of the deepest draft possible in the lakes and connecting 
channels. Even when the lakes were at their highest level in 1952 some few 
vessels were not able to take full loads because of draft limitations. Now, 
when the lakes are at a record low level, practically every vessel is required to 
run with less than a full load because of lack of sufficient water, either in the 
channels or in the harbors. 

The committee is reminded that with the present permitted diversion of 
1,500 cubic feet per second, plus domestic pumpage of about 2,000 cubic feet per 
second, the city of Chicago is already constantly depressing the lake levels about 
3 inches below what they would be without this diversion. As a study by the 
Corps of Engineers has determined, a further diversion of 1,000 cubic feet per 
second will further lower the level-of Lakes Michigan and Huron by approxi- 
mately 1 inch and the level of Lakes Erie and Ontario by a somewhat less 
amount. 

To keep its members informed, Lake Carriers’ Association issues periodical 
recommendations for drafts to which vessels may load and which should not be 
exceeded. A change of as little as 1 inch in the recommended draft is sufficient 
reason for issuing a new notice. This shows the importance of 1 inch of 
water to the Great Lakes vessel industry. 

Vessels in the U.S. Great Lakes fleet have a tons-per-inch immersion ranging 
from 55 to better than 100. That figure shows the number of tons of cargo 
required to change the draft of a vessel by 1 inch. A single modern vessel mak- 
ing at least 40 trips per season with cargoes of iron ore would, if it lost an 
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inch in draft throughout the season, have a reduced carrying capacity of at 
least 5,000 tons. Smaller vessels would, of course, have a correspondingly 
smaller loss. 

With the lakes at their present extremely low level, it is estimated that a 
further lowering of lake levels by 1 inch as a result of additional diversion at 
Chicago would mean a total loss of approximately 1144 million tons of vessel 
carrying capacity by the combined United States and Canadian fleets of Great 
Lakes vessels during a season. In other words, loss of 1 inch of water means 
a loss of 114 million tons in the amount of raw materials that can be delivered to 
industry during a season. Such a loss in carrying capacity means an economic 
loss to transportation companies alone of approximately $214 million. 

Now that the St. Lawrence Seaway is fully open, larger ocean vessels are 
trading into the Great Lakes. These vessels, too, will suffer a loss in carrying 
capacity if lake levels are reduced. This is a new factor which has not pre- 
viously required consideration but which should not be lost sight of in assessing 
the adverse effect of diversion on shipping. 

The committee must realize that a lowering of lake levels also increases the 
hazards of navigation. Rocks and shoals come closer to the surface, channels 
and turning basins become shallower and narrower and the movement in and 
out of harbors becomes more difficult. 

It is not within the province of Lake Carriers’ Association to point out to 
this committee the effect of diversion on the generation of power in the newly 
constructed St. Lawrence Seaway. It is plainly evident that when less water 
flows through the natural outlet of the lakes, less power can be generated. 

Or would it be seemly for me to point out to the committee the very strenuous 
objection to further diversion made by our good neighbor, Canada. The com- 
mittee must be well aware of this protest and of the worsening of international 
relations which could result if the protest is ignored. 

I hope I have made clear to the committee that additional diversion will result 
in irreparable injury and loss to the Great Lakes vessel industry, port facili- 
ties and other interests dependent upon lakeborne commerce. To avoid that 
injury and loss, Lake Carriers’ Association requests that this committee refuse 
its approval of the legislation under consideration here today. 


Mr. Jounson. If I may comment just most briefly about it? 

Senator Kerr. Sit right down and do so. 

Mr. Jonnson. The burden of the statement is really two points. 
First, this is permanent diversion by way of legislation ‘alee the 
the guise of a study and experimentation; and second, the effects 
of permanent diversion are well known and established with re- 
spect to Great Lakes shipping and traffic. 

For many years it has been known that the diversion of 1,000 
cubic feet per second produces a lowering of the levels of Lakes 
Michigan and Huron, which are on the same plateau, of approxi- 
mately 1 inch. And you relate that loss of 1 inch to the Great 
Lakes traffic, and Admiral Spencer’s estimate is that in amount, 
has a potential of about 114 million tons per year. Now he also 
estimates that in terms of monetary loss this is, to the entire Great 
Lakes shipping industry operating deep-craft vessels, a loss of about 
$2,500,000 per year. 

Now, Mr. Chairman, there are some inadvertences in Admiral 
Spencer’s statement, and I think they are most excusable. I was 
interested yesterday to learn why there was some difference between 
a bill that one witness was talking about and the bill, H.R. 1, as 
it is now before the Senate. I went up to the Senate Document 
Room, Mr. Chairman, and I learned—I think I am correct about 
this—that when H.R. 1 came over from the House and was printed 
in the Senate, the Senate bill was printed instead of the House 
bill. So if you will be kind enough to bear in mind that Admiral 





WATER DIVERSION FROM LAKE MICHIGAN 291 


Spencer had the Senate bill before him when he was preparing 
the statement, that will explain the inadvertences. 

Senator Kerr. Thank you very much. That is very understanda- 
ble, and the statement will not be regarded as having mistakes in 
it for that reason because the hearings are on both bills. 

Mr. Jounson. Thank you, sir. 

Senator Kerr. Thank you very much, Mr. Johnson. 

Dr. Spencer Smith. His statement will be filed. 

(The statement of Dr. Spencer Smith is as follows :) 


STATEMENT OF Dr. SPENCER M. SMITH, JR. 


Mr. Chairman, I am Spencer M. Smith, Jr., secretary to the Citizens Commit- 
tee on Natural Resources, an organization composed of some of the country’s out- 
standing conservationists. Our committee has been active especially in regard to 
legislation dealing with the management of natural resources and has sought to 
‘urge legislation for the wise use of these resources in the public interest. 

The measure, H.R. 1, now before the committee would authorize a diversion of 
an additional 1,000 cubic feet per second of water from Lake Michigan by the 
city of Chicago in order to study the effect of this additional water on the pol- 
lution situation in the Illinois Waterway. The citizens committee opposes the 
diversion for the following reasons: 


I. No NECESSITY FOR THE STUDY 


The 1-year study of the situation with an additional 1,000 cubic feet of water 
per second will undoubtedly yield 2 things: (1) that the raw sewage, though 
improperly treated, is diluted and, (2) that the increased flow of water will move 
the effluent further away from Chicago. One would presume that if either one 
or both of these effects took place, the experiment of allowing the diversion would 
be considered successful. Nothing could be further from the facts, however, 
since both of these results would no doubt occur, yet neither of them would solve 
the basic problem to which Chicago seeks an answer. The basic problem is 
one of pollution, the House committee reports to the contrary notwithstanding, 
which indicates that navigation, hydroelectric power, beach erosion, and shore 
protection factors will also be considered in the study. 

The basic issue is a simple one. Chicago is discharging into the bordering 
Illinois Waterway raw sludge, uncollected and untreated waste, and sewage. 
The basic solution to this problem is to properly treat this waste and return it to 
Lake Michigan as the nonpolluted residual. The expert testimony that this com- 
mittee has received makes it quite obvious that much of the discharge, especially 
industrial waste, into the canal has not even been treated by the most rudimen- 
tary or basic antipollution methods. In some cases scientific tests indicate that 
the discharge runs a bacteria count of 22 times that of treated sewage and waste. 

It is therefore very difficult for us to conclude that a study is necessary to 
prove that Chicago has a pollution problem, nor can we see the necessity for 
a study undertaken with the new amount of water available that would indi- 
cate anything but a dilution of the effluent or a dumping of Chicago’s wastes 
on its neighbors farther downstream. The issue is to clean up the sewage, 
which should be done by modern treatment plants. 

There does appear to be a need for a greater amount of water to be used by 
the public utilities for cooling purposes. Most of these utilities are located 
on the inland waterways, and since the generation of electric energy is by steam 
plants considerable water is used in the cooling process. It is unfortunate that 
such utilities are located in these areas rather than on Lake Michigan. In 
any event, however, if the case for the additional 1,000 cubic feet of water per 
second is primarily for cooling purposes, then this argument ought to be offered 
as the merit for such diversion. 


Il. THE DIVERSION WOULD BE A BAD PRECEDENT 


The passage of H.R. 1 would be telling communities in effect that there is 
no reason to install the more modern sewage treatment facilities if the com- 
munities’ waste could be disposed of by simply flushing it on the areas outside 
the immediate environment. It is natural to avoid the assumption of higher 
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tax rates which might be needed to provide sewage treatment plants. High 
taxes in general are opposed and tax revenues for sewage treatment specifically, 
though one of the most basic needs of a community, is also one of the most dif- 
ficult to explain. This is not to disparage Chicago’s fine efforts in the many 
fine modern sewage treatment facilities that have been constructed. It is to 
suggest, however, that despite these large expenditures and capital improve- 
ments they still fall short of the city’s needs. 

Another bad precedent that the passage of H.R. 1 would encourage would be 
the misuse of clean water. The ready access of Chicago to Lake Michigan 
and the apparent abundance of fresh water would appeal to any community. 
Water, however, is becoming relatively scarce everywhere, and its use for 
flushing waste can hardly be considered good water utilization, especially when 
such use does not solve the waste problem. 

The passage of H.R. 1 would, therefore, encourage communities to use a 
wrong method in the solution of their problems and noncommittally waste the 
water resources. 

The discussion regarding H.R. 1 has been significant testimony in behalf of 
stronger antipollution methods that only the Federal Government ean achieve. 
H.R. 3610, which increases the Federal aid to municipalities for the building of 
sewage treatment facilities, is now before this committee as is the identical 
measure, S. 805. The discussion of H.R. 1 has proved conclusively the crucial 
need for H.R. 3610 and S. 805. The detailed documentation that occurs can 
only serve to accelerate the committee’s early and hoped-for favorable decision 
in this Federal antipollution legislation. 


Senator Kerr. Mr. Herbert Naujoks. 


STATEMENT OF HERBERT H. NAUJOKS, PRESIDENT AND GENERAL 
COUNSEL, GREAT LAKES HARBORS ASSOCIATION 


Mr. Navsoxs. Mr. Chairman and members of the committee, my 
name is Herbert H. Naujoks, and I am the president and general coun- 
sel of the Great Lakes Harbors Association, an organization composed 
of municipalities and chambers of commerce of cities located and 
bordering on the Great Lakes. The Great Lakes Harbors Association 
wants to go on record as being unalterably opposed to S. 308 and any 
other bill 

Senator Kerr. May I ask you a question ? 

Mr. Navsgoxs. Yes, sir. 

Senator Kerr. I see you did not read the first sentence of your 
statement. 

Mr. Navsoxs. No, sir. 

Senator Kerr. You say the Great Lakes Harbors Association is a 
nonprofit organization ? 

Mr. Navsoxs. Yes, sir. 

Senator Kerr. That is all right. I just wanted to ask you if it is 
purposely a nonprofit organization? [Laughter.] 

Mr. Navsoxs. Yes, it is, sir. 

Senator Kerr. I know of a couple that were not intended to be. 

Mr. Navsoxs. Yes, this is on purpose. 

Senator Kerr. This one is on purpose ? 

Mr. Navsoxs. Yes, sir. 

And may I explain that I am going to request permission to file 
my prepared statement, and I am going to make a very brief state- 
ment on several points which I discussed in the prepared statement. 

Senator Kerr. All right. 


(The full prepared statement of Herbert H. Naujoks is as follows :) 
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STATEMENT OF HERBERT H. NAUJOKS, PRESIDENT AND GENERAL 
COUNSEL GREAT LAKES HARBORS ASSOCIATION 


My name is Herbert H. Naujoks, and I am the president and general counsel 
of the Great Lakes Harbors Association, a not-for-profit association, composed 
of municipalities and chambers of commerce of port cities bordering on the 
Great Lakes. The Great Lakes Harbor Association wishes to go on record as 
being unalterably opposed to any increase in diversion of water from the Great 
Lakes through the Chicago Sanitary Canal over and above the amount fixed 
by the U.S. Supreme Court decree of April 21, 1930 (281 U.S. 696). In this 
decree the High Court fixed the amount of permissible diversion at 1,500 cubic 
feet per second, plus domestic pumpage. The domestic pumpage now averages 
approximately 1,800 cubic second feet. Thus, the total diversion at Chicago 
now averages about 3,300 cubic feet per second. 

Since the year 1922, when bills were introduced in Congress to authorize a 
diversion of water from Lake Michigan at Chicago in the amount of 10,000 cubic 
feet per second, numerous bills have been introduced in Congress for authority 
to abstract and permanently divert large quaities of water from the Great Lakes- 
St. Lawrence watershed through the Chicago Sanitary Canal. During the more 
recent sessions of Congress, Congressmen from the State of Illinois, and par- 
ticularly from the Chicago area, have introduced bills in Congress to increase 
the authorized diversion by an additional 1,000 cubic feet per second. The 
latest proposals provide for an additional 1,000 cubic feet per second for a 3- 
year period to test the effect of such additional increase in diversion. 

These perennial demands for increased diversion of water from Lake Michigan 
at Chicago have, from time to time, been based on one or more of the following: 
(1) the alleged need for a large diversion for sanitation (Sewage disposal pur- 
poses) ; (2) the alleged need for more water to alleviate the claimed danger to 
public health caused by contaminated waters of the Chicago River, the Chicago 
Sanitary District Canal, and the Illinois waterway; (3) the plea that more Lake 
Michigan water would permit the generation of additional waterpower at the 
Chicago Sanitary District owned Lockport plant; (4) the claim that fish life 
could be restored by additional diversion to the same extent as before 1900 when 
the Chicago Drainage Canal was first opened; (5) the contention that addi- 
tional diversion would eliminate the damage caused in recent years by the ex- 
tremely high waters of the Great Lakes; (6) the claim that navigation require- 
ments of the Illinois waterway demand additional diversion; (7) that addi- 
tional diversion should be authorized to take care of a variety of demands in 
the Mississippi River watershed. 

In order to understand rightly the present day aspects of the Chicago water 
diversion controversy, a brief review of the historical background of the 
problem which led to the abstraction of huge quantities of water from the Great 
Lakes-St. Lawrence watershed into the Mississippi watershed through the Chi- 
cago Sanitary District Canal is necessary. As former President Harry Truman 
observed in quoting the late Justice Holmes: “A page of history is worth a 
volume of logic” (This Week magazine, Feb. 22, 1959, p. 6). 


A. HISTORY OF THE CHICAGO WATER DIVERSION CONTROVERSY 


I. STATEMENT OF FACTS 


The Chicago water diversion controversy is closely connected with problems of 
sewage disposal and the protection of the water supply of Chicago 

The so-called Chicago water diversion controversy arose out of the circum- 
stance that between the years 1892 and 1900 the city of Chicago and its suburbs 
carried out a plan of disposing of the sewage of the Chicago metropolitan area 
by cutting a canal across the low continental divide which lies about 10 miles 
west of Lake Michigan and discharging the sewage of that area into the Mis- 
sissippi watershed by way of the Des Plaines und Illinois Rivers. 

Originally, this undertaking was designed primarily for the protection of the 
water supply of the city of Chicago and its suburbs by the adoption of what 
Illinois then considered to be an adequate method of the disposal of the sewage 
of that area. The problem confronting the city and State at that early day was 
the prevention of any recurrence of the many epidemics of typhoid, cholera, and 
other waterborne diseases which took a large toll in human lives in Chicago 
during the latter half of the 19th century. 
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The inception of the Chicago drainage canal dates back to early Chicago 


The inception and development of the drainage canal plan of sewage disposal, 
however, dates back to early Chicago. It appears that Congress, by the act of 
March 30, 1822 (ch. 14, 3 Stat. 659) authorized the State of Illinois to survey 
and mark through the public lands of the United States a route of a canal con- 
necting the Illinois River with Lake Michigan, and granted certain lands in 
the aid of such scheme. A further grant of land was made in the year 1827 and 
a canal known as the Illinois and Michigan Canal was finally completed in 1848. 
This canal crossed the continental divide between the Chicago and Des Plaines 
Rivers on a summit level 8 feet above the lake and then continued on to LaSalle, 
Ill., where it entered the Illinois River. The summit of the canal was supplied 
with water by pumps located in the Chicago River. At first only a small amount 
of water, enough to supply the needs of navigation, was pumped into the canal, 
but before the year 1865 the Chicago River had become so offensive because of 
receiving the sewage of the rapidly growing city that for its immediate relief the 
authorities agreed to pump water from the Chicago River in excess of the needs 
of navigation. 


The Illinois Waterway has always been badly polluted due to the untreated 
sewage from Chicago 

By the year 1872 the summit level of the Illinois and Michigan Canal was 
lowered with the hope that this would result in a permanent flow of lake water 
through the south branch of the Chicago River sufficient in amount to keep that 
stream unpolluted. ‘However, this plan did not work and the canal, the Chicago 
River and that portion of Lake Michigan adjacent to the city of Chicago again 
became badly contaminated. Then, during the years 1880 to 1889 a continuance 
of this nuisance along the canal and river resulted in the arousing of public 
opinion in favor of better drainage and water supply. 

Many investigations were undertaken and numerous reports filed. In 1887 the 
Drainage and Water Supply Commission, consisting of Rudolph Hering, Samuel! 
G. Arlingstall, and Benezette Williams, who studied three methods of sewage 
disposal, recommended, as the most economical, the discharge of the sewage into 
the Des Plaines River through a canal across the continental divide. 

Thereafter, the Illinois Legislature by act of May 29, 1889 (Illinois laws 1889, 
p. 125) authorized the creation of sanitary districts to provide for drainage, 
with power to construct channels, improve navigable and other waterways, and 
for this purpose to condemn property. Pursuant to such authority the Sani- 
tary District of Chicago, a quasi-municipal corporation, was organized. In 
1890, when this organization was completed, the Sanitary District of Chicago 
embraced an area of 185 square miles. By later acts the district was enlarged 
so that it now embraces more than 600 square miles, extending from the Illinois 
State line on the southeast to the northern boundary of Cook County on the 
north, with about 34 miles of frontage on Lake Michigan, including within its 
boundaries Chicago and its suburbs, a total of more than 60 cities, towns, and 
villages. 


Since the opening of the drainage canal in 1900, the flow of the Chicago River 
has been reversed 

The sanitary drainage canal was constructed by the Sanitary District of 
Chicago between 1892 and January 17, 1900, when the canal was first opened. 
The canal extends from the west fork of the south branch of the Chicago River 
near Damen Avenue, a point about 6 miles from the mouth of the Chicago River 
at Lake Michigan, to the Des Plaines River beyond Lockport, a distance of 
30 miles. Since the opening of the canal, the flow of the Chicago River has 
been reversed and it now flows away from Lake Michigan. While some pre- 
tense was made that this canal was for the purpose of creating in part a navi- 
gation route, the canal originally ended in a dam without lock, below which 
was a nonnavigable trailrace. Later a lock was installed at Lockport to per- 
mit the passage of boats. There is a natural drop of 34 feet at Lockport. 
The purposes of the canal were the disposal of sewage and also to obtain 
a profitable waterpower. The Court found those were the purposes for the 
diversion (278 U.S. 367 at 415). Both purposes required as large a diversion 
as possible. 

In 1896, Congress appropriated money for the dredging of the Chicago River 
and in that year the sanitary district asked for a permit from the Secretary 
of War to enlarge the cross section of the Chicago River, stating that this was 
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necessary to make available the artificial channel under construction since 
1892. The Secretary of War granted the permit but stated that this author- 
ity was not to be interpreted as an approval of the plans of the sanitary dis- 
trict to introduce a current into the Chicago River. This authority was to 
expire in 2 years. Other permits relating to the same subject were issued 
by the Secretary of War in 1897, 1898, and twice in 1899. After the canal was 
opened, the Secretary of War granted a permit on December 5, 1901, allow- 
ing a diversion of 4,167 cubic feet per second. 


Missouri sought to enjoin threatened pollution of the Mississippi River and 
claimed danger to public health 


Meanwhile, at about the time of the opening of the canal in 1900, the State 
of Missouri brought an action against the State of Illinois to enjoin threatened 
pollution of the waters of the Mississippi through the use of the sanitary drain- 
age canal as a means of disposing of sewage of the city of Chicago. The Court 
denied, without prejudice, an injunction because it was not satisfied that the 
claims of Missouri as to the pollution of the waters of the Mississippi River at. 
St. Louis and the claimed danger to public health were substantiated (200 U.S. 
496). 

The Illinois Legislature passed an act, approved May 14, 1903, which author- 
ized the Sanitary District of Chicago to construct all such dams, waterwheels, 
and other works as may be necessary to develop and render available the pow- 
er arising from the water passing through its main channel, and any auxiliary 
channels then in existence or thereafter to be constructed by the said dis- 
trict. 

An application to do certain work in the Calumet-Sag Channel and to increase 
the flow from Lake Michigan through said channel was refused by the Secretary 
of War in March 1907 and, as the sanitary district apparently decided to proceed 
with this work in spite of such refusal, the United States brought suit in 1908 
to prevent its construction and prevent the increase of the flow. Another appli- 
cation by the district was refused by the Secretary of War in January 1913 and 
still later there was a further denial. 

In 1908 the constitution of Illinois was amended, so as to authorize the legis- 
lature to provide for the construction of a deep waterway or canal, from the 
waterpower plant of the Sanitary District of Chicago, at or near Lockport, to 
a point on the Illinois River, at or near Utica, and for the installation and 
maintenance of powerplants, locks, bridges, dams, and appliances sufficient for 
the development and utilization of the waterpower of such waterway, it alse 
being provided that all power so developed might be leased in part or in whole 
as the legislature might authorize, the rental to be subject to a revaluation every 
10 years and the income to be paid into the State treasury. 

The development of this project, the so-called Illinois Waterway, was under- 
taken and justified by Illinois upon the ground that the State of Illinois would 
make a profit of $3 million a year from the use of the water diverted from Lake 
Michigan for waterpower purposes. No diversion of any consequence was neces- 
sary to provide a connecting navigable waterway as distinguished from the 
requirements of sewage disposal, and the amount of water desired for water- 
power, the profitableness of the waterpower being strictly proportional to the 
amount of water diverted. The diversion was made by the State of Dlinois 
without the consent of any of the States bordering on the Great Lakes and in 
defiance of the Federal Government. Temporary permits were, from time to 
time, granted by reluctant Secretaries of War solely on the plea that since the 
Chicago Sanitary District and Illinois had neglected or refused to install modern 
sewage disposal plants, enforcement of the law against impairment of the navi- 
gable capacity of the Great Lakes system—with the consequent termination or 
substantial reduction of the diversion—would impair or endanger the health 
of the people of the Chicago metropolitan area. 

Despite the large diversion of water from Lake Michigan, the Illinois Water- 
way was particularly offensive due to sewage pollution in the years 1911, 1912, 
1913, 1919, and 1921. The 1925 Report of the Engineering Board of Review of the 
sanitary district points out that the waterway was covered with a black, slimy 
scum accompanied by very strong septic action and that there was a marked 
septic sewage odor at all points as far south as Marseilles where it was the 
worst, being very noticeable in the business district of that town. The testimony 
before Special Master Hughes, in 1927, revealed that the odor from the river 
could be smelled for a distance of one-half a mile from the waterway and was 
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noticeable as far down as Chillicothe, a distance overall of 110 miles from 
Lockport. 

On October 6, 1913, the United States filed another bill to enjoin the sanitary 
district from diverting more than 4,167 cubic feet per second of water from 
Lake Michigan and the two suits were consolidated and heard as one. In June 
1920, Federal Judge Kenesaw Mountain Landis gave an oral opinion in favor 
of the United States. No decree was entered, however, and thereafter Judge 
Landis resigned his Federal seat and was appointed baseball commissioner. 
Judge Carpenter then heard further arguments and thereupon directed judgment 
for the relief demanded by the United States. From this decree an appeal 
was taken to the U.S. Supreme Court where the decree was affirmed in January 
1925 (Sanitary District of Chicago v. U.S., 266 U.S. 405). On March 3, 1925, 
the Secretary of War granted a permit for a diversion not to exceed 8,500 cubic 
feet per second upon certain conditions. This was a temporary permit, looking 
to a progressive reduction in the diversion as rapidly as possible, which permit 
was granted for humanitarian reasons only. 

Meanwhile, in 1920, the Board of Engineers for Rivers and Harbors, U.S. 
Army, Corps of Engineers, made a report (the so-called Warren report) wherein, 
in referring to the diversion of water at Chicago from the Great Lakes Basin, 
and in speaking of the Chicago Sanitary District, it was said: 

“115. The district can no longer fairly plead the absence or the impractic- 
ability of other safer methods of handling sewage and of protecting its people 
from waterborne diseases. Certainly, for the past 20 years, expert opinion has 
held disposal by dilution to be inferior to other methods of treating sewage, 
and enlightened public opinion has condemned a policy which, in effect, is the 
transfer of a nuisance from our own front door to that of our neighbor. Large 
cities on the Great Lakes cannot safely drink raw lake water, nor should they 
discharge unscreened and unfiltered sewage either into the lakes or into tribu- 
tary streams. In 1915, the Chicago Real Estate Board employed three experts, 
of whom two where of acknowledged eminence in England, and the third a 
New York expert of well-known authority, to investigate the sewage problem 
of Chicago and to present their views as to the best way of solving it. Their 
report entitled ‘A Report to the Chicago Real Estate Board on the Disposal 
of the Sewage and the Protection of the Water Supply of Chicago, Ill., by Messrs. 
Soper, Watson, and Martin, has been printed, and its conclusions are, therefore, 
well known to the public in general, and particularly to the people of Chicago 
whom they advised substantially in accordance with the views above expressed. 
Chicago is, therefore, debarred from any claim for indulgence as to work done 
and expenditures incurred in recent years. If, in defiance of the opposition 
of the Government, and in open disregard of the law, the officials of the Chicago 
Sanitary District have continued to expend the money of their constituents in 
the prosecution of unwise and illegal plans, these officials and their constituency 
are to blame, and they should expect no great indulgence from the general 
public whose Government they have ignored and whose interests they have 
disregarded” (exhibit 3, p. 55, par. 115, filed in the 1926-27 hearings before 
Special Master Charles Evans Hughes; see Joint Abstract of Record, filed 
January 24, 1928, pp. 156). [Emphasis added.] 

Wisconsin filed original suit in 1922 

On July 14, 1922, the State of Wisconsin filed an original bill in the U.S. 
Supreme Court against the Sanitary District of Chicago and the State of Illinois, 
seeking an injunction against the diversion of waters of the Great Lakes through 
the sanitary drainage canal. In 1923, the attorneys general of Wisconsin, 
Minnesota, and Michigan called a conference of the Great Lakes States to oppose 
in the courts the efforts of the Chicago Sanitary District and Illinois to continue 
at the expense of the other Great Lakes States the unjustified diversions of huge 
quantities of water from Lake Michigan. 

On October 5, 1925, an amended bill was filed and the States of Wisconsin, 
Minnesota, Ohio, and Pennsylvania became cocomplainants. In 1926, the States 
of Michigan and New York each filed separate bills against the State of Illinois 
and the Sanitary District of Chicago, wherein they sought to enjoin the defend- 
ants from diverting any water from Lake Michigan. 

The U.S. Supreme Court referred these causes to Hon. (later Chief Jus- 
tice) Charles Evans Hughes as special master (271 U.S. 650) and after full 
hearings the special master filed his report on November 23, 1927. On January 
14, 1929, the U.S. Supreme Court rendered its decision holding that the acts 
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of the defendants lowered the levels of all the Great Lakes, except Lake Superior, 
and that this resulted in large and irreparable damages to the complainants and 
that the illegal diversion must be ended, and that the complainants were entitled 
to a decree which would be “effective in bringing that violation and the unwar- 
ranted part of the diversion to an end” (278 U.S. 367). 

The Court also pointed out that “In increasing the diversion from 4,167 cubic 
feet a second to 8,500, the drainage district defied the authority of the National 
Government resting in the Secretary of War. * * * The sanitary district authori- 
ties, relying on the argument with reference to the health of its people, have 
much too long delayed the needed substitution of suitable sewage plants as a 
means of avoiding the diversion in the future. Therefore, they cannot complain 
if an immediately heavy burden is placed upon the district because of its atti- 
tude and course. The situation requires the district to devise proper methods 
for providing sufficient money and to construct and put in operation with all 
reasonable expedition adequate plants for the disposition of the sewage through 
other means than the lake diversion. 

“Though the restoration of just rights to the complainants will be gradual 
instead of immediate it must be continuous and as speedy as practicable, and 
must include everything that is essential to an effective project” (278 U.S. 367). 

However, by way of avoiding any unnecessary hazard to the health of the 
people of Chicago the Court decided to frame its decree so as to allow a reason- 
able and practicable time within which to provide some other means of disposing 
of the sewage of the sanitary district, reducing a diversion as the artificial 
disposition of the sewage increased from time to time, when a permanent, final and 
effective injunction should issue. (Wisconsin et al. v. Illinois et al., 278 U.S. 367). 


The U.S. Supreme Court ruled that the Chicago Sanitary District and the State 
of Illinois must stop the illegal diversion at Chicago 

The causes were then referred back to Hon. (later Chief Justice) 
Charles Evans Hughes who was directed to take testimony on the practical 
measures needed to dispose of the sewage without the unlawful diversions of 
water, and the time required for their completion and to report his conclusions 
for the formulation of a decree. On December 17, 1929, the report of the special 
master upon rereference was filed and on April 14, 1930, the decision of the U.S. 
Supreme Court on rereference was rendered (281 U.S. 179), wherein the Court 
again pointed out that “the defendants are doing a wrong to the complainants, 
and they must stop it. They must find a way out at their peril.” [Emphasis 
added.] 

The Court also observed that “The diversion of the water for that purpose 
[sewage disposal] was held illegal, but the restoration of the just rights of the 
complainants was made gradual rather than immediate in order to avoid as 
far as might be possible pestilence and ruin with which the defendants have done 
much to confront themselves (281 U.S. 179). 


In October 1932 complainant Lake States applied to the Court for appointment 
of an officer to execute the decree of 1930 on behalf of and at the expense of 
defendants 

In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan ap- 
plied for the appointment of a Commissioner or other special officer to execute 
the decree of April 21, 1930, (281 U.S. 696) on behalf of and at the expense of the 
defendants. The petitioners complained of the delay in the construction of the 
works and facilities embraced in the program of the Sanitary District of Chicago 
for the disposition of sewage so as to obviate danger to the health of the in- 

habitants of the district on the reductions in diversion on December 31, 1935, 

and December 31, 1988, as the decree provided, in the diversion of water from 

Lake Michigan through the drainage canal. 

The Court appointed Edward F. McClennen as special master to summary in- 
quiry as to six subjects and to report thereon to the Court. The special master 


——— his conclusions in his report dated March 13, 1933, in part, as 
ollows: 


“@ * © T find that: 

“1. A: The causes of the delay in obtaining approval of the construction of 
controlling works in the Chicago River are a total and inexcusable failure 
of the defendants to make an application to the Secretary of War for such 
approval. 

“2 A: The causes of the delay in providing for the construction of the South- 
west Side treatment works are (1) an inexcusable and planned postment of the 
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beginning of construction of these works to January 1, 1935, which left an inade- 
quate time for their completion before December 31, 1938, at the rate of progress 
expected or to be expected under the methods pursued by the sanitary district, 
and (2) the failure to proceed to a definite decision as to site and to the acquisi- 
tion of the site so chosen, and (3) the failure to proceed with reasonable diligence 
to prepare designs, plans, and specifications for the works at this site or on the 
site of the West Side works.” (Report of master, pp. 125-6.) 

The special master also pointed out that * * * “the decree is painful to the 
defendants and they have been influenced by a hope that something would 
happen so that the flow at Lockport need not go as low as the 1,500 cubic feet 
per second to which the decree now limits them after December 31, 1938, * * *” 
(report of Special Master McClennen, p. 6). 


The decree of April 21, 1930, provided for progressive reductions in diversions 
until December 31, 1958, when the final reduction to 1,500 cubic feet per second 
became effective: meanwhile, the district’s sewage disposal plants were to 
have been completed also by December 31, 1938 
On April 21, 1930, the decree of the Court was entered (281 U.S. 696). This 

decree provided, in part, that (1) on and after July 1, 1930, the diversion of the 

waters of the Great Lakes-St. Lawrence system throuh the Chicago drainage 
canal should be reduced to an annual average of 6,500 cubic feet per second, 
in addition to domestic pumpage; (2) on and after December 31, 1935, this 
diversion should be reduced to 5,000 cubic feet per second, in addition to 
domestic pumpage; and (3) on and after December 31, 1988, this diversion 
should be reduced to 1,500 cubie feet per second, in addition to domestic pumpage. 

In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan 
applied for the appointment of a commissioner or other special officer to execute 
the decree of April 21, 1980 (281 U.S. 696, on behalf of and at the expense of 
the defendants. The petitioners complained of the delay in the construction of 
the works and facilities embraced in the program of the Sanitary District of 

Chicago for the disposition of sewage so as to obviate danger to the health of 

the inhabitants of the district on the reductions in diversion on December 31, 

1935, and December 31, 1938, as the decree provided, in the diversion of water 

from Lake Michigan through the drainage canal. 


In 1933, the decree of April 21, 1930, was enlarged 

The Court appointed Edward F. McClennen as special master to make sum- 
mary inquiry and to report thereon to the Court (287 U.S. 578). The special 
master proceeded accordingly and after full hearing submitted his report and 
recommendations. Upon that report the Supreme Court on May 22, 1933, ren- 
dered its opinion (see 289 U.S. 395). On the same day, the Court enlarged 
the decree to provide in part that the State of Illinois is required to take all 
necessary steps to cause and secure the completion of adequate sewage disposal 
plants and sewers to the end that the reductions in diversion may be made at 
the times fixed in the decree. 

Thereafter, the Committee on Rivers and Harbors, House of Representatives, 
adopted on June 15, 1934, a resolution on the question whether it is advisable 
for the United States to purchase the canals now owned by the Sanitary District 
of Chicago. This proposal was opposed by the States of Wisconsin, Ohio, Minne- 
sota, and Michigan. The Sanitary District of Chicago demanded that the Federal 
Government purchase the canals and pay to it approximately $90 million for 
the canals. The U.S. District Engineer at Chicago and the War Department 
reported unfavorably on this proposal and such purchase was not made. 

In 1937 during the 75th, and during the 76th and later Congresses, bills 
were introduced seeking authorization for increased diversion of water from 
Lake Michigan, over and above the amount of 1,500 cubic feet per second, plus 
domestic pumpage, as fixed by the decree of April 21, 1930. 


The last semiannual report of the sanitary district filed with the court on January 
2, 1939, after the diversion was reduced to 1,500 cubic feet per second, plus 
domestic pumpage, suggested that reduction in diversion be not made irrevocabl 
domestic pumpage, suggested that reduction in diversion be not made irrev- 
ocable 


The last semiannual report of the Chicago Sanitary District was filed with 
the U.S. Supreme Court on January 2, 1939, after the diversion of water from 
Lake Michigan was reduced to 1,500 cubic feet per second, plus domestic pumpage. 
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Paragraph 5 of the decree of April 21, 1930 (281 U.S. 696), provides “that the 
defendant, the Sanitary District of Chicago, shall file with the clerk of this 
Court seminannually on July 1 and January 1 of each year, beginning July 1, 1930, 
a report to this Court adequately setting forth the progress made in the con- 
struction of the sewage treatment plants and appurtenances oulined in the 
program as proposed by the Sanitary District of Chicago, and also setting forth 
the extent and effects of the operation of the sewage treament plants, respectively, 
that shall have been placed in operation, and also the average diversion of water 
from Lake Michigan during the period from the entry of this decree down to 
the date of such report.” 

In this report it was said that complete treatment of all sewage will not be 
possible until after July 1939, although the district was required to complete the 
construction of adequate facilities for complete treatment of all the sewage of 
the district and to place such works in operation on or before December 31, 1938 
(281 U.S. 179, 696). The report showed that the population of the district was 
4,684,000, with an industrial waste equivalent to 1,810,000 additional persons. 

The report further stated that the conditions which will be caused from the 
reduction in diversion “may reasonably be considered good cause for not making 
the reduction irrevocable.” The report stated that at the date of the filing 
of said report the sewage in the district was 37.7 percent treated and that after 


completion of the West Side works the sewage of the district would be 84.7 
percent treated. 


In its 1940 petition to the U.S. Supreme Court, the State of Illinois sought to 
obtain a temporary modification of the decree of 1930 to permit 3,500 cubic feet 
per second increased diversion to December 31, 1942 


On January 11, 1940, Illinois appiied for modification of the decree of April 21, 
1930, to permit a temporary increase in diversion to 5,000 cubic feet per second in 
addition to domestic pumpage to December 31, 1942. The petition alleged that 
subsequent to December 31, 1938, when the diversion of lake water was reduced 
to 1,500 cubic feet per second, because of the failure of the sanitary district to 
complete its sewage disposal plants, a putrescent, obnoxious, noisome, and un- 
healthy odor exists along the Illinois Waterway which causes nausea, insomnia, 
irritation of the mucous membrane of the nose and throat and, in general, under- 
mining of the health of persons living or working along the Illinois Waterway and 
that this condition aggravates illness and retards the recovery of patients ill 
in hospitals located along said Illinois Waterway. It was alleged that the 
people of Joliet and Lockport suffered particularly and that the condition of 
the Illinois Waterway, as a result of receiving untreated sewage, constituted 
a menace to the health of the people in those communities. 

After hearings upon this application, the Court, on April 3, 1940, rendered 
a per curiam opinion in which it said that Illinois “has failed to show that it 
has provded all possible means at its command for the completion of the 
sewage treatment system as required by the decree and that no adequate 
excuse has been presented for the delay,’ and that Illinois had not submitted 
appropriate proof that the conditions complained of constitute an actual menace 
to the health of the inhabitants of the complainant communities or that the 
State is not able to provide suitable remedial or ameliorating measures without 
an increase of diversion of water from Lake Michigan in violation of the rights 
of the complainant States as adjudged by this Court. The Court said, however, 
that in order that it may be satisfied as to the actual conditions along the Illinois 
Waterway, a special master would be appointed to make a summary inquiry 
as to the actual conditions of the Illinois Waterway by reason of receiving 
untreated sewage and as to the actual effect, if any, of that condition upon 
the health of the inhabitants of the complaining communities and also with 
respect to the feasibility of remedial or ameliorating measures available to 
Illinois without an increase in diversion. 


Special Master Lemann and the U.S. Supreme Court ruled against increased 
diversion 


After protracted hearings, the Special Master Monte M. Lemann, on March 31, 
1941, filed his report with the Supreme Court in which he recommended that 
a decree be entered dismissing the petition of Illinois and taxing costs against 


the State of Illinois. The recommendation was based upon the master’s con- 
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clusion “that the facts proven did not establish any menace to the health of 
the inhabitants of Joliet in Illinois or elsewhere along the waterway requiring 
increased diversion of water from Lake Michigan.” The U.S. Supreme Court, 
in May 1941, upheld the master’s report and rejected the plea for increased 
diversion (313 U.S. 547). 

Special Master Monte M. Lemann, in his report, filed March 31, 1941, pointed 
out that “the per curiam opinion of April 3, 1940, seems to indicate that the 
Court might yet permit additional diversion, if paramount considerations of 
health demanded it and no other adequate ameliorating measures were in fact 
available, notwithstanding that Illinois was in unexcused default. It would 
seem that the more time that elapses, the greater will be the difficulty in the 
position of Illinois. Every increased diversion from the lakes removes a stimulus 
to Illinois to speed the work. More than 2 years have already elapsed since 
December 31, 1938. That date itself represented an allowance of 9 years from 
January 1930, for carrying out the entire sewage treatment program, and more 
than 11 years have now elapsed” (master’s report, dated Mar. 31, 1941, p. 
109). 

The master further noted: “the record indicated that the sanitary. district has 
been influenced, not so much by the desire to make speed, as by the purpose ulti- 
mately to complete an efficient system at as little expense as possible to its tax- 
payers. These are praiseworthy motives when considered from the standpoint 
of the district alone, but they may not place the emphasis upon expedition 
to which the legitimate protection of the interests of the opposing States enitles 
them” (master’s report, Mar. 31, 1931, p. 107). 


In October 1950, the Supreme Court denied the petition of Illinois for a clarifi- 
cation of the decree of April 21, 1930, because the decree is clear and un- 
ambiguous 


During the year 1950, the State of Illinois, pursuant to paragraph 7 of the 
decree of April 21, 1930 (281 U.S. 696), petitioned the U.S. Supreme Court for 
an interpretation and clarification of said decree. The opposing Lake States 
moved to dismiss the petition on the ground that the decree was clear and 
unambiguous. The Court granted this motion and, on October 23, 1950, dis- 
missed the petition of Illinois. 


Recent developments in the litigation 


In November 1956, the State of Illinois petitioned this Court for temporary 
modification of the decree “to permit a diversion of 10,000 cubic feet of water 
per second, in addition to domestic pumpage, for a period of 100 days following 
the entry of the Court’s order authorizing such modification, within which time 
it is anticipated that the impairment to navigation which now exists on the 
Mississippi River and the Illinois Waterway can and will be ameliorated.” 

The States of Minnesota, Ohio, New York, Pennsylvania, and Michigan agreed 
to allow a temporary increased diversion. Wisconsin did not so agree. The 
State of Wisconsin, in a short memorandum dated December 5, 1956, moved that 
the petition of the State of Illinois be dismissed. 

The Solicitor General of the United States, J. Lee Rankin, filed a memoran- 
dum on behalf of the United States as amicus curiae, which pointed out the 
interests of the United States with regard to the paramount power of Congress 
in the regulation of navigation, and the treaties between the United States and 
Canada which affect the total problem of diversion. 

The Sanitary District of Chicago filed a motion for clarification of the decree 
of 1930, or in the alternative for the appointment of a special master. The 
States of Wisconsin, Ohio, Michigan, and New York moved to dismiss the motion 
made by the sanitary district. The Court denied the motion of the sanitary 
district for clarification of the decree (352 U.S. 947) but granted the petition 
for a temporary increase in diversion to and including January 31, 1957. On 
January 28, 1957, the Court granted a motion to increase further the temporary 
diversion to and including February 28, 1957 (352 U.S. 983). 

On March 3, 1958, the Court denied an application and motion made by com- 
plainants for an amendment of the 1930 decree to require defendants to return 
the domestic pumpage at Chicago to Lake Michigan, with leave to renew the 
application and motion with allegations made more definite and certain as a 
basis for the relief sought (355 U.S. 944). An amended application was filed 
on November 1958, and on June 29, 1959, the Court appointed Hon. Albert B. 
Maris as special master to take testimony from the above complainants and in a 
suit filed against the above complainants by Illinois. 
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History of the fight in Congress and before Federal officials for increased diver- 
version at Chicago 


Proponents of increased diversion have repeatedly stated that the fight for 
increased diversion will continue until success is attained. This diversion fight 
has been carried on not only in the courts, but in Congress and before various 
Federal officials and departments. Numerous bills have been introduced in 
Congress since the 1920’s. The early bills sought to authorize a diversion of 
10,000 cubic feet per second. In 1937, Congressman Parsons sought to increase 
the diversion at Chicago to 5,000 cubic feet per second, plus domestic pumpage. 
H.R. 3300, 88d Congress, provided for a diversion of 2,500 cubic feet per second, 
plus domestic pumpage (1,000 cubic feet per second more than permitted under 
the decree of April 21, 1930), for 3 years. This bill passed the House and 
Senate and was vetoed by President Eisenhower on September 3, 1954. A simi- 
lar bill (H.R. 3210, 84th Cong.), likewise, was vetoed by the President for sub- 
stantially the same reasons given in his 1954 veto message in which the Presi- 
dent said, in part: 

“I am unable to approve the bill because (1) existing diversions are adequate 
for navigation on the Illinois Waterway and Mississippi River, (2) all methods 
of control of lake levels and protection of property on the Great Lakes should 
be considered before arbitrarily proceeding with the proposed increased diver- 
sion, (3) the diversions are authorized without reference to negotiations with 
Canada, and (4) the legitimate interests of other States affected by the diver- 
sion may be adversely affected.” 

H.R. 2, 85th Congress, a bill similar to the bills introduced in the 83d and 84th 
Congresses, and also providing for an additional diversion for a 3-year period, 
was passed by the House but failed of passage in the Senate in the closing 
moments of the 85th Congress. 

The current bill, H.R. 1, 86th Congress, 1st session, is entitled ‘“‘A bill to require 
a study to be conducted of the effect of increasing the diversion of water from 
Lake Michigan into the Illinois Waterway for navigation and other purposes.” 
The bill provides for a 3-year study, with an increase in diversion of 1,000 cubic 
feet per second for 1 year. The bill further provides that upon completion of 
the study the Secretary of Health, Education, and Welfare and the Secretary 
of War shall correlate the results of such study and that the Secretary shall 
report back to Congress on or before June 1, 1962. This report shall contain 
certain recommendations with respect to continuing the authority to divert 
water from Lake Michigan into the Illinois Waterway in the amount authorized 
by the first section of the bill, or increasing or decreasing such amount. 

The pressure by the Chicago Sanitary District to obtain increased diversion 
of water from the Great Lakes has not been limited to bills in Congress. Many 
petitions for increased diversion has been addressed to high Federal officials, 
commissions and boards. 

Applications for increased diversion have been filed with two Presidents, 
Franklin D. Roosevelt and Harry S. Truman, with many Secretaries of War, 
and with various boards and commissions, including the War Production Board 
and the Federal Power Commission. During World War II, Donald Nelson, 
Chairman of the War Production Board, and Leland Olds, Chairman of the 
Federal Power Commission, filed a report on this subject in which it was stated 
that— 


“exercise of emergency war powers for this purpose (granting a temporary 
increase in diversion of waters from the Great Lakes through the Chicago Drain- 
age Canal) would not appear appropriate.” The report stated, further, that 
“such action would imply that the Supreme Court would not, on proper applica- 
tion, take all steps necessary to enable the city of Chicago adequately to safe- 
guard public health.” (Hmphasis supplied.) 


Chicago has no health problem, hence increased diversion would be of no benefit 
in improving public health 

In 1940-41, it was claimed that additional diversion was necessary in the 
interests of public health and it was claimed that the Chicago Drainage Canal, 
which was polluted, constituted a menace to health. At that time the overall 
purification of the sewage of the Sanitary District of Chicago was 54.2 percent 
based on b.o.d. (biochemical oxygen demand) removal. The special master, 
after extensive hearings held that no menace to health existed. How, then can 
it now be claimed that there exists a health problem today that will be helped 
by additional diversion. 
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Additional diversion of 1,000 c.f.s. will not clean up the objectionable conditions 
in the Illinois Waterway as long as untreated, partially treated sewage, and 
sludge is permitted to enter the waterway 


It is crystal clear that additional diversion under the provisions of H.R. 1, 
will not solve the sanitation problem of the polluted waters of the Illinois Water- 
way. The only permanent solution is to keep pollution out of the Chicago area 
waterways by enforcing the State and district laws prohibiting the dumping of 
raw or partially treated sewage, chemicals, and other such materials in the 
streams and waterways of the State of Illinois. Moreover, the fact that the 
sanitary is not treating all of the sewage of the district to the highest degree 
possible does not help in cleaning up the Illinois Waterway. 

Eminent sanitary engineers are agreed that the effluent (the liquid residual 
which remains after complete treatment) of a well operated sewage disposal 
plant (activated sludge or trickling filter modern type) is a clear, odorless 
liquid, nonputrescible, which requires no dilution and in which fish can live. 

All of the sewage of the Chicago area is treated in the sanitary district’s 
three large sewage treatment works. The sanitary district affirms that the 
effluent of its north side treatment plant is: 

“Almost as clear as drinking water and quite as harmless as it finally leaves 
the plant through an outlet and into and through an artificial channel which 
discharges into the Chicago River.” (See complainants’ exhibit 233, Wisconsin 
et al. v. Illinois et al., 278 U.S. 367 (1929).) 

In a pamphlet prepared and distributed by the Sanitary District af Chicago, 
August 1928, it was stated (p. 91): 

“Final settling tanks is the next step in the activated sludge process. After 
the process of aeration is completed, the mixture or sewage and activated 
sludge, passes through the mechanically cleaned tanks; * ** the effluent as dis- 
charged from these tanks is a clear odorless liquid * * * nonputrescrible.” 
[Emphasis added. ] 

In the same pamphlet (Engineering Works of the Sanitary District of Chicago, 
August 1928) it was further stated that: “The effluent produced by the activated 
sludge plant appears somewhat superior at times to that produced by the sedi- 
mentation trickling filter process. It accomplishes from 85 to 95 percent reduc- 
tion of the biochemical oxygen demand, 90 to 95 percent reduction of suspended 
solids, and from 92 to 98 reduction in bacteria.” 

The ‘late Langdon Pearse, former chief sanitary engineer for the Sanitary 
District of Chicago, testified before the Rivers and Harbors Committee of the 
House of Representatives in 1924 and stated that: “the biological processes, such 
as sprinkling filters or activated sludge, when properly operated produce a high- 
grade effluent, requiring no dilution, in which fish can live. The effluent further 
will produce no nuisance and can be turned into a watercourse, even though 
dry, without fear of consequences” (H. Doc. 184, 73d Cong., 2d sess., p. 76). 

Several years later, Langdon Pearse testified before Special Master Hughes, 
where he reaffirmed his 1924 testimony as to the high quality of the effluent from 
an activated sludge plant and stated further that fish were living in the effluent 
in the sanitary district’s trickling filter plant, right at the filters. (Tr. 
of testimony, original hearing, pp. 5423-5425, Wisconsin et al. v. Illinois et al.) 

Other noted sanitary engineers likewise testified before Special Master Hughes 
that the effluent of a modern activated sludge sewage disposal plant is stable, 
odorless, clear, and sparkling, and that such effluent will remain stable indefinite- 
ly. (Tr. of testimony before master on re-reference, L. R. Howson, p. 10667; 
George D. Bascoigne, p. 10697 ; Darwin W. Townsend, p. 10720. These were com- 
plainants’ witnesses. ) 

The sanitary district obtained a 93.6-percent reduction in biochemical oxygen 
demand in 1952 and in the same year obtained a reduction of 91.1 percent in 
suspended solids. In 1957, the biochemical oxygen demand reduction dropped 
to 85.6 percent and the solids removal dropped to 80.6 percent. In 1958, the 
efficiency increased again. Lack of adequate facilities is responsible for the 
poor general performance over the years. 

Other cities on the Great Lakes have an even better record of efficiency in their 
sewage disposal plant operations. Gary, Ill., and Milwaukee, for example, attain 
an efficiency of 95 percent biochemical oxygen removal, and 95 percent reduction 
in solids. The Chicago Sanitary District North Side treatment plant attains 
94 percent efficiency. 
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No additional diversion is needed for navigation on the Illinois Waterway or for 
navigation on the Mississippi River 


The contention that additional diversion is needed for navigation on the IIli- 
nois Waterway is wholly without merit. The waterway from Chicago to the 
Mississippi River is a slack water stream with a series of locks and dams. The 
only water needed is for lockage, leakage, and evaporation. General Bixby 
testified at the original hearings before Charles Evans Hughes that 500 cubic 
second-feet would be sufficient for navigation on the Illinois Waterway. The 
direct authorized diversion plus domestic pumpage totals 3,300 cubic feet per 
second. The Corps of Engineers studies show that 1,500 cubic second-feet is 
adequate for navigation on the Illinois Waterway. This conclusion is sustained 
by Major General Itschner’s statement at a meeting held in Secretary of War 
Brucker’s office in May 1958, when he said that a total of 1,500 cubic feet per 
second is ample for the Illinois Waterway but that if duplicate locks should 
sometime in the future be constructed and put into operation a total of 1,836 
cubic feet per second would be sufficient for the Illinois Waterway. 

In a report made by the division engineer, North Central Division Corps of 
Engineers, U.S. Army, in January 1957, on the subject “Effects of an Additional 
Diversion of Water from Lake Michigan at Chicago,” it is stated: 

“184. Commerce on the Illinois Waterway has increased from a total of 
1,695,120 tons in 1935 to 21,362,852 tons in 1955, the latest year for which sta- 
tistics have been compiled. Recent studies of present and prospective water 
requirements for navigation on the Illinois Waterway show that the authorized 
diversion of 1,500 cubic feet per second from Lake Michigan is adequate to meet 
those requirements” (85th Cong., Ist sess., Doc. 28, p. 48). 

Insofar as the trouble encountered during times of low water, caused by 
drought conditions, at the Alton lock on the Mississippi River above St. Louis is 
concerned, this condition can and will be permanently taken care of by the con- 
struction of new works in the stretch of the Mississippi River between St. Louis 
and lock 26 (Alton lock). This improvement is provided for in Public Law 500 
(Omnibus Flood Control Act) and will cost between $5 and $6 million. (See 
Wiley letter, Senate subcommittee of Public Works Committee, July 28, 29, and 
Aug 7, 1958, p. 365.) 


The sanitary district can improve the unfavorable sanitary conditions in the 

Illinois Waterway by means other than additional diversion 

The Supreme Court has made it clear that before it would permit any addi- 
tional diversion at Chicago even where a menace to health is claimed, the sani- 
tary district must utilize all practicable means other than diversion to alleviate 
the conditions complained of (see 309 U.S. 569). 

The United States Public Health Service has indicated that there are meas- 
ures which the sanitary district can take which would be equivalent to increased 
diversion of water from Lake Michigan for sanitation purposes. Additional 
sewage treatment measures at Chicago, namely, aeration or chorination, or a 
combination of the two. (See Senate subcommittee of Public Works Committee 
hearing, 1958, pp. 92-93.) 


Based on aeration: 
I Macrae aire ald Sateen cashing enc pan esas Salon a emia Rat 2, 000, 000 
Annual cost 250, 000 
Based on chlorination : 
I a ee te (*) 
Annual cost 550, 000 


1 Not given. 


Note.—The above are Metropolitan Sanitary District cost figures (Senate 
hearings, 1958, pp. 92-93). 


It is plain that the only reason the sanitary district urges additional diver- 
sion is to avoid the normal and usual sanitation costs which would be incurred 
in expanding its facilities as required by the decree, and to place the financial 
burden instead on the Great Lakes States and the port cities. We again invite 
attention to the well reasoned opinion of a former Secretary of War which 
is quoted in the report of Special Master Charles Hughes, dated November 23, 
1927, pages 62-66. 

In 1913, Henry L. Stimson denied the application of the Sanitary District of 
Chicago for diversion of 10,000 cubic feet per second. The reasoning adopted 
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by him at that time is even more compelling today. Secretary Stimson stated, 
among other things: (See Special Master Hughes report of November 23, 1927, 
pp. 62-66.) 

“In @ word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress throughout 
the Great Lakes, and a withdrawal of the amount now applied for would nullify 
such expenditures to amount of many millions of dollars, as well as inflict an 
even greater loss upon the navigation interests using such waters. 

“On the other hand, the demand for the diversion of this water at Chicago is 
based solely upon the needs of that city for sanitation. * * * 

“The evidence indicates that at bottom the issue comes down to the question 
of costs. [Italic supplied.] Other adequate systems of sewage disposal are 
possible and are in use throughout the world. The problem that confronts Chi- 
eago is not different in kind but simply larger and more pressing than that 
which confronts all of the other cities on the Great Lakes, in which nearly three 
millions of the people of this country are living. The urban population of those 
cities, like that of Chicago, is rapidly increasing, and a method of disposition 
of their sewage which will not injure the potable character of the water of the 
lakes must sooner or later be found for them all. The evidence before me sat- 
isfied me that it would be possible in one of several ways to at least so purify 
the sewage of Chicago as to require very much less water for its dilution than 
is now required by it in its unpurified condition. A recent report of the engineer 
of the sanitary commission (October 12, 1911) proposes eventually to use some 
such method but proposes to postpone its installation for a number of years to 
come, relying upon the present more wasteful method in the meanwhile. It is 
manifest that so long as the city is permitted to increase the amount of water 
which it may take from the lakes, there will be a very strong temptation placed 
upon it to postpone a more scientific and possibly more expensive method of dis- 
posing of its sewage. This is particularly true in view of the fact that by so 
doing it may still further diminish its expenses by utilizing the water diverted 
from the lakes for waterpower at Lockport. But it must be remembered that 
for every unit of horsepower realized by this water at Lockport, four units of 
similar horsepower would be produced at Niagara, where the natural conditions 
are so much more favorable. Without, therefore, going into further detail in 
a@ discussion of this question, I feel clear that no such case of necessity has been 
presented by the evidence before me as would justify the proposed injury to the 
many varied interests in the great waterways of our lakes and their appurtenant 
rivers.” [Italic supplied.] 


Other reasons why additional diversion should not be authorized 


(1) The proposed increase in diversion comes at a time when the Great Lakes 
appear to be headed for record low lake levels, and when every inch of loss 
of lake levels due to the Chicago diversion accentuated the great losses to ship- 
ping, hydroelectric powerplants on the Niagara and St. Lawrence Rivers and to 
port cities harbors, slips and channels. 

(2) The proposed legislation could well threaten to impair materially the 
usefulness of the St. Lawrence Seaway project which is nearing its completion. 
The utilization of the seaway to its full capacity requires high water levels 
in the Great Lakes and the connecting channels. It seems to us that it is ridic- 
ulous for the Federal Government, the Lakes States and the port cities to spend 
hundreds of millions of dollars on the seaway, the connecting channels and on 
port improvements and then permit an additional diversion at Chicago which 
will nullify to some extent the benefits to be derived from the St. Lawrence Sea- 
way. 

(3) If Chicago has the right to withdraw large quantities of water from the 
Great Lakes-St. Lawrence watershed, other communities bordering on the Great 
Lakes would be justified in taking similar action. The Dupage County, IIL, 
towns of Lombard, Villa Park and Elmhurst, located some 15 or 25 miles west 
of Lake Michigan in the Mississippi Valley watershed, have completed plans to 
divert water from the Great Lakes basin for domestic and sanitary use. Some 
Ohio communities located in the Ohio River basin have discussed the taking 
from Lake Erie to the Ohio River watershed large quantities of water. With- 
in the last year or so, a Texas group suggested that a pipeline be built to the 
Great Lakes to tap the waters of the Great Lakes for the benefit of Texas. 

(4) The proposed legislation might well jeopardize our friendly relations with 
Canada. The United States cannot afford to lose the friendship and esteem of 
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our wonderful northern neighbor. It seems most inappropriate for Congress to 
enact the proposed legislation which does not have Canada’s approval and 
which is injurious to Canada and contrary to Canada’s best interests, and which 
might be used as a precedent by Canada to injure the great northwestern part 
of our country. 


Report of U.S. Army Engineers on the effect on Great Lakes and St. Lawrence 
River of an increase of 1,000 cubic feet per second in the diversion at Chicago 

In January 1957 the report of the Division Engineer, North Central Division, 
Corps of Engineers, U.S. Army, was filed. This report dealt with both the 
temporary effects of a 3-year diversion of an additional 1,000 cubic second feet 
of water at Chicago, and on the ultimate effects of a permanent diversion of 
1,000 cubic second feet, on the Great Lakes and on the St. Lawrence River. 

The report stated that, generally, a temporary 3-year diversion of 1,000 cubic 
second feet would lower Lakes Michigan-Huron by five-eighths of an inch, and 
Lakes Erie and Ontario would be lowered in this period by three-eighths of an 
inch. A permanent diversion of 1,000 cubic second feet would lower Lakes 
Michigan-Huron by 1 inch, which Lakes Erie and Ontario would be lowered by 
five-eighths of an inch. 

The levels in the St. Lawrence River would be lowered by an increase in diver- 
sion of 1,000 cubic second feet. A 3-year increase of 1,000 c.f.s. of diversion at 
Chicago would lower the levels of Lake Louis 0.02 foot, and Montreal Harbor 
by 0.03 foot. A permanent diversion of 1,000 c.f.s. would lower Lake Louis by 
0.08 foot, and Montreal Harbor by 0.05 foot. 

The Engineers report further stated that “An increase in diversion of 1,000 
cubie feet per second from Lake Michigan will not increase project depths on 
the Illinois Waterway as the 1,500 cubic feet per second presently authorized 
is adequate to maintain such depths. An increase in diversion at Chicago of 
1,000 cubic feet per second for 3 years would increase depths by about 0.15 foot 
over the lower sills of the locks at Alton, Ill., on the Mississippi River, during such 
low water periods as might occur on the river during the period of increased 
diversion. A permanent increase in diversion of 1,000 cubic feet per second would 
increase depths over the lock sills by the same amount during low-water periods” 
(Report, par. 93, 94). 

The U.S. Engineers’ report further stated that an increase in diversion of 
1,000 cubic feet per second at Chicago would affect the flow and the production 
of power in the Niagara River, in the St. Lawrence River and in the Illinois 
Waterway hydroelectric plants. (Report, par. 95). The report concluded that 
there would be “an adverse effect on hydroelectric energy generation evaluated, 
in part, at from $408,000 to $918,000 depending on timing and amount of future 
additions to generating capacity” based on a temporary diversion for three years 
(Report, par. 11). A permanent diversion of 1,000 cubic feet per second at 
Chicago would, of course, have a greater adverse monetary effect on the power 
installations in the St. Lawrence River. 

The report stated that a temporary 3-year diversion of 1,000 cubic feet per 
second would have an adverse effect on navigation during low lake stages but 
that it is impractical to evaluate the effect in monetary terms. A permanent 
diversion of 1,000 cubic feet per second would have the effect of lowering lake 
levels in Lakes Michigan and Huron 1 inch and that this would affect the load- 
ing plans of vessels expected to comprise the Great Lakes fleet in the United 
States as of 1985 such that an estimated annual average economic loss of $240,000 
would result. Additional loss would result to the Canadian Great Lakes fleet 
but was not calculated by the Engineers. 


Losses which would be sustained by the power authority of the State of New 

York if H.R. 1, 86th Congress, is enacted into law 

On February 17, 1959, the statement of Robert Moses, chairman of the power 
authority of the State of New York, in opposition to H.R. 1, 86th Congress, was 
put in the record of hearings before the Committee on Public Works, House of 
Representatives. It was stated that, if the power authority is deprived of the 
historic flow of the Niagara and St. Lawrence Rivers by 1 year additional 
diversion at Chicago of 1,000 cubic feet per second and the Canadian power 


interests do not share the loss, the power authority will suffer a revenue loss of 
$1,038,000. 
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Since it is plain that H.R. 1 is designed to open the door to a permanent ad- 
ditional diversion of 1,000 cubic feet per second— 


The total annual revenue loss if Canada accepts one-half of loss____- $571, 02: 
The total revenue loss if Canada does not accept one-half of loss___ 1, 142, 046 
The total revenue loss if Canada accepts one-half of loss during the 
term of the licenses 25, 700, 000 
The total revenue loss if Canada does not accept one-half of loss dur- 
en Saree GN OUT et RU ae so cececapesers estes tsk pnen 51, 400, 000 


From the foregoing, it will be seen that the revenue loss from both a tem- 
porary and a permanent additional diversion of water from the Great Lakes 
taken at Chicago, is very substantial. 


The port cities on the Great Lakes would sustain substantial damages to their 
harbors and port facilities in the event H.R. 1 is enacted into law 


Port development expenditures for the Great Lakes ports for the 11-year pe- 
riod from 1946-57 totaled approximately $147 million (World Ports magazine, 
August 1958, p. 27). : 

Every inch or fraction of an inch of loss in lake levels lost by reason of the 
artificial lowering of the Great Lakes due to additional diversion at Chicago 
costs the Great Lakes port cities thousands of dollars annually. Harry C. 
Brockel, port director, board of harbor commissioners, city of Milwaukee, testi- 
fied before the subcommittee of the Committee on Public Works, 85th Congress, 
2d session, on H.R. 2, and S. 1123, as follows: 

“The city of Milwaukee, in close cooperation with the Federal Government, 
is currently expending about $10 million of municipal funds to provide the most 
modern navigation facilities and deep-draft channels for the benefit of Great 
Lakes and ocean commerce. We do not want this investment jeopardized by 
having water skimmed off the top of Lake Michigan at the same time we spend 
great sums of money to deepen our harbors, slips, and channels.” (Printed 
Senate hearings, p. 161.) 

As the then Secretary of War, Henry L. Stimson, said in 1913, in denying an 
application of the Sanitary District of Chicago for diversion of 10,000 cubic feet 
per second: 

“In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress throughout 
the Great Lakes, and a withdrawal of the amount now applied for would nullify 
such expenditures to the amount of many millions of dollars, as well as inflict 
an even greater loss upon the navigation interests using such water.” 


Lake carriers’ estimate of the economic loss which would be sustained by lowering 
of lake levels by an additional diversion of 1,000 cubic feet per second 

Representatives of the Lake Carriers’ Association have estimated that an 
additional diversion of 1,000 cubic feet per second at Chicago, with the resultant 
lowering of the levels of the Great Lakes, except Lake Superior, would result in 
the loss of approximately 1,500,000 per tons annually in carrying capacity for the 
Great Lakes fleet. This would mean an economic loss of $2,500,000 for a perma- 
nent diversion of 1,000 cubic second feet at Chicago. 

A temporary diversion of 1,000 cubic second feet for 3 years would mean a 
loss in carrying capacity of about 900,000 tons, or about $1,500,000 in monetary 
terms; a 1 year diversion would still cause a loss of hundreds of thousands of 
tons annually at a cost of hundreds of thousands of dollars. 


SUMMARY 


The Great Lakes Harbors Association wishes to go on record as being un- 
alterably opposed to any increase in diversion for the following reasons: 

First, the pending Chicago water diversion bills here under consideration are 
similar to the proposed legislation vetoed by President Eisenhower on Sep- 
tember 3, 1954. In his memorandum of disapproval the President stated : 

“To proceed unilaterally in the manner proposed in H.R. 3300 is not wise 
policy. It would be the kind of action to which we would object if taken by one 
of our neighbors. The Canadian Government protested the proposed authoriza- 
tion when it was under consideration by Congress, and has continued its objec- 
tion to this bill in a note to the Department of State dated August 24, 1954. It 
seems to me that the additional diversion is not of such national importance as 
to justify it without regard to the views of Canada.” And, finally: 
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“As is clear from the report of the Senate committee, a major purpose of the 
proposal to divert additional water from Lake Michigan into the Illinois Water- 
way is to determine whether the increased flow will improve existing adverse 
sanitary conditions. The waters of Lake Michigan are interstate in character. 
It would seem to me a diverison for purposes of one State alone should be author- 
ized only after general agreement has been reached among all the affected 
States, officials of the several States adjoining the Great Lakes, other than Illi- 
nois, who have protested. Approval of the bill would be contrary to their 
interests and not in accord with the diversion authorized under the 1930 decree 
of the Supreme Court. - Under all of these circumstances, I have felt that the bill 
should not be approved.” In 1956 President Hisenhower vetoed a similar diver- 
sion bill. 

From the foregoing it is clear that any of the Lake Michigan water bills which 
might be passed by Congress would again merit a veto by the President. The 
Senate should not pass the bills under consideration. 

Second, the President in his veto message pointed out that diversion of waters 
from Lake Michigan for the benefit of one State should be authorized only after 
general agreement has been reached among all the affected States. In 1955 the 
States of Illinois, Michigan, Minnesota, Indiana, and Wisconsin approved the 
so-called Great Lakes Basin compact. The Illinois act may be found in Illinois 
laws of 1955, chapter 127, sections 192.1 to 192.4. By approving the Great Lakes 
compact, Illinois has undertaken to study every phase of water resources and 
uses in the Great Lakes Basin, including “(8) diversion of waters from and 
into the basin,” and to try to reach an agreement with the other affected States. 
In other words, Illinois now has indicated its willingness to settle the Chicago 
water-diversion controversy by agreement rather than by political action in 
Congress. Pennsylvania and New York have approved such compact. 

Third, neither the Senate Public Works Committee nor the Congress has the 
authority under the U.S. Constitution to pass these bills, because the Congress 
has no jurisdiction in the premises, nor has Congress power to authorize the 
transfer of huge quantities of water from the Great Lakes-St. Lawrence water- 
shed to the Mississippi watershed with substantial damages to the Great Lakes 
States, the municipalities located on the Great Lakes and their peoples. Any 
additional diversion of water from one watershed to another for the benefit of 
another is beyond the power of Congress and the Federal Government, par- 
ticularly when made to create an artificial waterway or artificially to enrich 
a natural waterway (Wisconsin v. Illinois, 278 U.S. 367). Congress has only 
power to legislate for the promotion of navigation. Sanitation (sewage disposal) 
is not a legitimate object of legislation in the premises, and neither is the de- 
velopment of power at Lockport, Ill., a valid object under the Court’s decision. 

Fourth, the Supreme Court of the United States has expressly retained juris- 
diction on this subject matter, and the proper forum is that Court. The Court 
has the machinery, and has functioned many times, both on the application of 
the State of Illinois and also on the application of the opposing Lake States to 
determine issues arising out of the Chicago diversion (287 U.S. 578; 289 U.S. 
395; 309 U.S. 569; 313 U.S. 567; 340 U.S. 858; 352 U.S. 945). On June 29, 1959, 
the Court appointed Hon. Albert B. Maris, as special master to take testimony 
and file a report. 

Fifth, the interests of Canada, a friendly foreign nation, with whom we have 
been at peace for more than 150 years, and which has a vital interest in maintain- 
ing the integrity of the lake levels, must be considered. Canada has consistently 
filed protests against additional diversion of water from the Great Lakes-St. 
Lawrence system via the Chicago drainage canal. 

Sixth, it is the position of the International Joint Commission that if any 
increased diversion will have the effect of appreciably lowering the levels of 
the boundary waters, then it is not within the province of the Congress to attempt 
to change the amount of the present authorized diversion. Under the Boundary 
Waters Treaty of 1909 the two signatory nations, the United States and Canada, 
expressly divested themselves of all authority over the boundary waters as far 
as raising, lowering, or diverting them was concerned. At the hearings before 
the House Public Works Committee in June 1952, Hon. A. O. Stanley, Chairman 
of the International Joint Commission, seriously questioned the authority of 
the committee to take any action which would appreciably lower the levels of 
the Great Lakes. The Great Lakes Harbors Association concurs in this position 
taken by the International Joint Commission. 
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Seventh, any additional diversion would effect a preference for the ports of 
Illinois over those of New York, Pennsylvania, Ohio, Michigan, Indiana, Wis- 
consin, and Minnesota and is, therefore, unconstitutional (Wisconsin v. Illinois, 
278 U.S. 367). 

Righth, any additional diversion would work injury to the States of New 
York, Pennsylvania, Ohio, Michigan, Indiana, Wisconsin, and Minnesota, de- 
priving them and their citizens and property owners of property without due 
process of law and depriving such States of the natural advantages of their 
position, contrary to their sovereign rights as members of the Union (278 
U.S. 367). 

Ninth, additional diversion is not required to provide an adequate water- 
way from Chicago to the Mississippi River. The present diversion is ample 
and the increased depth can be obtained by dredging without requiring a 
change in the locks or dams. The present 9-foot channel on the Illinois 
Waterway can carry up to 100 million tons of cargo annually. Consider- 
ing the annual tonnage transported on the waterway of 22 million tons, an 
increase in diversion is unwarranted from a practical and economic stand- 
point and would be grossly inequitable to the Great Lakes States, their mu- 
nicipalities, people, and industries, and contrary to the power and author- 
ity of the Federal Government. The Army Engineers have consistently held 
that additional diversion is not needed for flotation of the barges on the 
9-foot channel of the Illinois Waterway. (See testimony of Col. Arthur C. 
Nauman, Corps of Engineers, Senate Public Works Subcommittee, 1958, pp. 
193-194.) The only permanent solution to the navigational problem between 
St. Louis and lock 26 (Alton lock) on the Mississippi River is the construc- 
tion of new river works in that stretch of that river. This is provided for 
in Public Law 500,-85th Congress (see p. 365, Wiley letter, Senate Public 
Works Subcommittee hearings, 1958). 

Tenth, any improvement in navigable depths on a waterway (as on the 
Mississippi River) by taking water from Lake Michigan system and giving 
it to Mississippi River system should not be made at the expense of the navigable 
depths of the Great Lakes. Petitions for temporary increases in diversion should 
be addressed to the U.S. Supreme Court and not to Congress. 

Bleyenth, additional diversion would be of no material assistance in clean- 
ing up the Chicago drainage canal or the Illinois River. The only perma- 
nent and effective way of cleaning up these streams is by keeping out of 
them any untreated or partially treated sewage or other material which 
would pollute the water. Today, the lower Illinois River has reached such 
a stage of self-purification that the residents of that area are again able 
to enjoy fishing, bathing, boating, and other healthful water sports. If ad- 
ditional diversion is granted, it is certain that the Sanitary District of Chi- 
cago would be tempted to dump into the sanitary canal, and thence into 
the Illinois River, untreated or partially treated sewage which is now being 
deposited in the sludge beds along the banks of the sanitary canal and the 
Chicago River, and which is causing strenuous protests from the residents 
of those areas because of the obnoxious odors. Newspaper reports in 1957 
stated that the Chicago Sanitary District has been dumping in 1955, 10 tons 
and in 1956 18 tons per day of solids (treated or partially treated sludge) 
in the sanitary canal. (See Chicago Tribune, Sept. 4, 1957. See also Engi- 
neering News-Record, Nov. 27, 1958, pp. 44-45, stating that the sanitary dis- 
trict is unable to handle, with present facilities, from 200 to 250 tons of 
sludge per day and this must be disposed of by other means. ) 

Twelfth, the Great Lakes Harbors Association suggests that another strong 
motive behind this demand for increased diversion is the desire on the part 
of the sanitary district to obtain additional hydroelectric power to be gen- 
erated by the facilities it owns and operates at Lockport, Ill. While the 
sanitary district has repeatedly denied that it is interested in the devel- 
opment of additional power at Lockport, its denials cannot be given much 
weight because at every opportunity the Chicago Sanitary District has pressed 
for increased diversion of lake water in order to increase the power to be 
produced at Lockport, Ill., at the hydroelectric plant owned and operated by 
the sanitary district. 

On May 8, 1946, a headline in the Chicago Daily News carried the state- 
ment that “By diverting more lake water, Lockport can double power.” This 
articles stated that Mr. Horace P. Ramey, assistant chief engineer for the sani- 
tary district, asserted that increased diversion can double the power output 
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he Lockport plant of the sanitary district. In 1947, the suggestion was 
- by Mr. carbene A. Olis, president, board of trustees of the Sanitary 
District of Chicago, that increased diversion of lake water was needed for 
development of atomic power because of the establishment of the Argonne 
Laboratory along the banks of the sanitary district canal, 20 or 25 miles south- 
west of Chicago. In 1950, an application for increased diversion was again 
made by the sanitary district in dispatches to then President Truman, to ex- 
Secretary of Defense Johnson, and to the Illinois Senators to obtain addi- 
tional hydroelectric power during the coal strike. The U.S. Engineers report 
of 1957 discloses that the sanitary district’s power profits from an additional 
1,000 cubic second-feet of diversion would run into the hundreds of thousands 
of dollars. From the foregoing, it is plain that the sanitary district is inter- 
ested in obtaining additional diversion for power purposes. 

Thirteenth, the U.S. Supreme Court in 1929 pointed out that the Great Lakes 
States and their peoples suffered irreparable, comprehensive, and continuing 
damages due to the unlawful lowering of the levels of the Great Lakes by the 
Sanitary District of Chicago and the State of Illinois. It is plain that Great 
Lakes and St. Lawrence River commerce will suffer increased costs if the 
levels of the Great Lakes are lowered through diversion at Chicago. As Sec- 
retary of War Stimson well pointed out in 1913 in denying an application by 
the Sanitary District of Chicago for a diversion of 10,000 cubic second-feet: 
“In a word, every drop of water taken out necessarily tends to nullify costly 
improvements made under direct authority of Congress throughout the Great 
Lakes and withdrawal of the amount now applied for would nullify such ex- 
penditures to the amount of many millions of dollars, as well as inflict an 
even greater loss on the navigation interests using such waters.” The lake 
levels today are about 60 inches lower than in August of 1952, and complaints 
have been received from shippers about low water levels in harbors and 
connecting channels on the Great Lakes which hamper loading and unloading 
of cargoes. The loss to American and Canadian shipping by loss of 1 inch of 
Great Lakes levels due to the Chicago diversion is 1,500,000 tons annually, 
costing the shippers upward of $2,500,000 annually. 

In the light of the present critical international situation, it is important 
that shipping on the Great Lakes be maintained at its highest level in order 
to carry the important iron ore from the Mesabi Range and eastern Canadian 
ore fields to the fabricating plants on the Great Lakes which, in turn, furnish 
the steel and iron needed to provide the weapons for maintaining this Nation 
strong and free. 

In addition, a 1-year, 3-year or a permanent increase in diversion of 1,000 
cubie feet per second will result in substantial power loss at the Niagara and 
the St. Lawrence River hydroelectric powerplants of the Canadian and New 
York governments, running into millions of dollars. 


CONCLUSION 


In conclusion, the Great Lakes Harbors Association affirms its unalterable 
opposition to any increase in diversion of waters from the Great Lakes-St. 
Lawrence watershed or system through the Chicago drainage canal. The 
pending diversion bills are but another in a long chain of attempts by Chicago 
interests to defeat or circumvent the decree of the U.S. Supreme Court dated 
April 21, 1930. 

Aside from the question of jurisdiction and power of Congress in the prem- 
ises, no necessity or justifiable excuse exists for increasing the diversion of 
water from the Great Lakes-St. Lawrence system through the Chicago drainage 
canal, and this committee should consider the following : 

(1) Chicago today has no health problem related to the diversion issue; 

(2) The Illinois Waterway has more than enough water to handle all of the 
traffic and freight available and last year handled about 22 million tons of 
cargo; 

(3) Additional water diverted from Lake Michigan would not stop any ero- 
sion to riparian property on the Great Lakes due to high waters and winds; 
other means to minimize such damages are effective; 

(4) The Great Lakes are now in the downward movement of the cycle, with 
Lake Michigan 5 feet lower today than in August of 1952, and the Great Lakes 
will have low levels for the next years; 

(5) Additional diversion will not clean up any objectionable conditions in the 
Illinois Waterway as long as the Sanitary District of Chicago and industries, 
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municipalities, and individuals continue to dump raw or partially treated sew- 
age, chemicals, and other materials in the waterway ; 

(6) Any additional diversion will result in large and continuing damages to 
the Great Lakes and municipalities on the Great Lakes and their peoples, as 
witnesses and the U.S. Supreme Court pointed out ; 

(7) The Great Lakes are international waters and no additional diversion 
should be permitted without the agreement of Canada and the States bordering 
on the Great Lakes; 


(8) President Eisenhower in his veto message of September 3, 1954, and in his 
veto in 1956, set forth succinctly the reasons why additional water from Lake 
Michigan through the Chicago drainage canal should not be authorized by 
Congress (Congressional Record, July 27, 1956, vol. 102, No. 1030, p. 13768) ; 

(9) The State of Illinois has, as a matter of official State policy as evidenced 
in its adoption of the Great Lakes Basin compact, recognized the justice and 
desirability of settling the Chicago water diversion controversy by agreement 
among all of the affected States and Canadian Provinces, and not by Federal 
legislation. President Eisenhower, in his September 1954 veto of the diversion 
bill, indicated that he approved of an agreement between the interested Great 
Lakes States before authorizing additional diversion. 

Mr. Navsoxs. Our organization is unalterably opposed to any bill 
which would authorize an increase in diversion over and above the 
amount fixed by the Supreme Coure decree of April 21, 1930. 

Now, first of all, our organization feels that this committee should 
defer any action on H.R. 1, S. 308, or any other similar bills, due to 
the action taken by the U.S. Supreme Court on June 29 when it as- 
sumed jurisdiction of numbers 2, 3, and 4, original action in that 
Court, the October term 1958, and also takes number 15 original. 

The Court has appointed the Honorable Albert Maris, retired judge 
of the U.S. court of appeals, as special master for the Court with au- 
thority to summon witnesses, issue subpenas and to take such evidence 
as may be introduced and such as he may deem it necessary to call 
for. This gives the special master fairly broad power to investigate 
the subject matter of the pending legislation and probably more. 

Judge Maris has requested a conference at Philadelphia on Au- 
gust 4. 

The Court in its action of reference further directed Special Master 
Maris to hold hearings with all convenient speed and to submit such 
reports as he may deem necessary. In other words, he may request 
that studies be made of the uses, conditions, diversions, and the like 
all within the framework of the issues involved in the original cases, 
the decree of April 21, 1930, having been reopened for that specific 
purpose. 

Now we believe that the Court, having for more than 30 years had 
this under its wing, that they have the jurisdiction, and the continual 
jurisdiction, to make any determinations, orders, amend decrees, or 
issue decrees as seems proper and fitting. 

So we suggest that the Court having assumed jurisdiction, this 
legislation be indefinitely deferred. 

Secondly, we suggest that the proposed legislation might well 
jeopardize our standing with Canada, a friendship which we have 
enjoyed for more than 150 years. We believe the United States can- 
not afford to lose the friendship of our great northern neighbor. 

Recently Canada registered a strong protest against any additional 
diversion of water from Lake Michigan into the Illinois Waterway 
at Chicago for sanitation and navigation purposes. Canada in a note 
filed with the U.S. Department of State on April 16, 1959, referred to 
the proposed legislation as a source of profound irritation to rela- 
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tions between the two countries, and the note added that the pro- 

osal for additional diversion is disturbing the Canadian people and 
industry. This note was signed by the Canadian Ambassador, Hon. 
A. D. P. Heeney, and was delivered to the now Secretary of State 
Christian A. Herter. 

This note also warned that Canada would consider approval of 
increased diversion by the U.S. Government alone and without Ca- 
nadian consent as a violation of the Canadian-American Boundary 
Waters Treaty of 1909 and the Niagara Treaty of 1950. 

The note further complained that additional diversion by Chicago 
would hurt power development in Ontario and Quebec and injure 
navigation on the St. Lawrence Seaway and on other lake channels. 

Now we believe that in view of this protest, this strong protest, that 
this legislation should not be approved. 

Now there is one other point I want to suggest, and that is that we 
believe that if this bill is passed it will mean not only a diversion for 
1 year, but it will lead to a permanent diversion. And this will cause 
substantial injuring damages to the Great Lakes States, to the port 
cities and to the people of such States. 

I thank you. 

Senator McNamara (acting chairman). Thank you, sir. 

Any questions ? 

The chairman understands we have only about two more witnesses, 
and since the hour is after 12, we may be able to proceed and finish 
up this morning. 

Senator Douglas. 

Senator Doveras. Mr. Chairman, I hope very much that the com- 
mittee will permit us to put in material in rebuttal 

Senator McNamara. Of course. 

Senator Doveras. To answer some of the charges that have been 
made, many of which are false and others which are, in our judgment, 
exaggerated. 

Senator McNamara. The record will be kept open until you have 
had an opportunity to file such material. 

Senator Dovetas. Mr. Chairman, we would like not only to file 
statements, but we would like to produce witnesses to testify on this 
matter. Because misstatements can go around the world before 
truth has time to put on its boots. And the press is here, and the 
wires will carry the charges which have been made again the sani- 
tary district. I think the engineers of the sanitary district will 
appear, and the attorneys for the sanitary district should have a 
chance to reply to these charges which have been made. 

Senator McNamara. Senator Douglas, I was only suggesting we 
get through with our list of witnesses. 

Senator Dovetas. I understand. 

Senator McNamara. And not toclose the hearings. 

Senator Doveras. I understand that. But when the Senator said 
you hoped it would be possible to get through this morning, I wanted 
to enter a demurrer that we be permitted to make statements in reply 
to these charges. 

‘ Senator McNamara. I was talking only of getting through this 
ist. 

Senator Dovetas. Very good. 
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Senator McNamara. Next on the list is Mr. Gutermuth. 

The statement is already in the hands of the reporter, and I will 
ask that the statement be filed and made a part of the record. 

(The full statement of G. R. Guthermuth is as follows :) 


STATEMENT oF C. R. GuTERMUTH, WILDLIFE MANAGEMENT INSTITUTE 


Mr. Chairman, I am C. R. Gutermuth, vice president of the Wildlife Manage- 
ment Institute, which is one of the older national conservation organizations, 
The institute’s program has been devoted to the wise management of natural 
resources in the public interest since 1911. 

H.R. 1 would authorize the diversion of an additional 1,000 cubic feet per 
second of water from Lake Michigan by the city of Chicago essentially for a single 
purpose—study of the effect of that additional flow of water on the disgraceful 
pollution situation in the Illinois Waterway. The House committee in its report 
states “One of the factors involved in the study would be the effect on pollution 
abatement of the proposed diversion.” 

In the report which the Secretary of the Army would be directed to submit to 
the Congress under H.R. 1 would be “recommendations with respect to continuing 
the authority to divert water from Lake Michigan * * * or increasing or decreas- 
ing such amount.” 

The committee report also gives the impression that the other purpose of H.R. 
1is to permit study of the effect of the diversion on navigation. But, at the same 
time, the report notes that “with respect to navigation, the Department of the 
Army has submitted a report, printed as Senate Document 28, of the 85th Con- 
gress, and other information in which there are evaluations of the effect of the 
diversion on the lowering of the lake levels, and on the production of hydro- 
electric power, navigation, beach erosion, and shore protection factors, and other 
matters.” Therefore, it is apparent that sufficient study already has been made 
of the effect on navigation in the Illinois Waterway from diversion from Lake 
Michigan. A review of the record shows that diversion from Lake Michigan by 
Chicago exceeded the maximum imposed by the U.S. Supreme Court at least 
four times; once for pollution abatement and three times for improvement of 
navigation. The Army Department’s report to the committee leaves no doubt 
that the navigational, hydroelectric power, and other aspects of diversion are 
well recognized. That Department’s report makes clear that “The purpose of 
H.R. 1 would be to permit a test period of diversion to be evaluated in a study of 
its possible effects on the sewage treatment problem at Chicazo.” 

It is this realization that makes H.R. 1 objectionable to many conservation- 
minded citizens. They cannot conceive how, in any sense, enactment of H.R. 1 
would relate to the study of pollution that should be conducted in the Greater 
Chicago area. That the Illinois Waterway is grossly polluted is obvious to any- 
one who has been near it. There is no need to actually see the waterway; it 
assaults the olfactory senses from considerable distance. What is desperately 
needed is an intensive survey of the sources of municipal and industrial pollution, 
their amount and character, existing industrial and municipal sewage treatment 
facilities, their adequacy, and the new facilities needed to achieve maximum 
effectiveness in treating the municipal and industrial pollution load that now 
reaches the Illinois Waterway, and not merely a flushing of that offensive waste 
into the lap of those outside the Chicago area. 

It is inconceivable that implementation of the study proposed in H.R. 1 would 
achieve satisfactory results. The prospect of good results are dimmed further 
by the concluding sentence in H.R. 1 which directs that the study report “contain 
recommendations with respect to continuing the authority to divert water from 
Lake Michigan into the Illinois Waterway * * * or increasing or decreasing 
such amount.” 

The study proposed in H.R .1 is not the study that is needed. This bill would 
only sanction the physical flushing of Chicago’s municipal and industrial toilets 
on the Joliet and Peoria and other downstream cities. H.R. 1 would, if enacted 
by this Congress, give some sort of a national sanction to man’s indifference to 
man. It would ignore the hard core of the difficult and expensive pollution abate- 
ment problem that faces Chicago’s administrators. It seeks to overcome a serious 
pollution problem by shunting it to other localities. It would permit Chicago 
to pollute waters that must cross the United States before they enter the sea. 
Enactment of H.R. 1 would make mockery of the tremendous support that has 
been built up in all parts of the country for amendment of the Water Pollution 
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Control Act of 1956, as well as the present pending amendment of that act—to 
double the Federal grants for construction of municipal pollution abatement 
facilities—that is pending before this committee. 

Millions of people across the country support the national effort that is being 
made to rid America’s streams, rivers, and lakes of pollutants. More than once 
they have made their interest felt in Congress when certain interests tried to re- 
duce or cut off appropriations for the grants in construction program authorized 
by the 1956 act. Their support of the problem is easily understood ; they believe 
clean water in sufficient supply is one of the greatest resources this Nation can 
possess. They know the tremendous need we already have for clean water, the 
shortages in several sections of the Nation, and the manifold increase in demand 
that is expected in the next few years. 

H.R. 1 is contrary to the principle that has been accepted by the American 
people. Chicago obviously has not shown good faith over the years in attacking 
its pollution problems. It obviously seeks instead to avoid facing its responsibili- 
ties by flushing the pollution elsewhere. There is no simple escape from water 
pollution, Mr. Chairman. If Chicago is unwilling to correct its pollution prob- 
lems, there simply is no democratic justification in permitting that city to flush 
its filth on the other fellow. 

Conservationists are in complete agreement that a study should be conducted ; 
in fact it is long overdue. But the study that is needed is not one that would be 
facilitated by H.R. 1. The enactment of H.R. 1 at this time would be premature 
and unfair to the millions of other Americans who have an interest in the Great 
Lakes region. 

Aside from their principal criticism of H.R. 1 conservationists also note that 
Canada and other Great Lakes States are objecting to the proposed diversion. 
The precedent that enactment of H.R. 1 would establish could have serious 
effects on international and interstate relations. We wonder what Canada 
might decide with respect to diversion of the Columbia River. 

Could it be that residents of the Pacific Northwest someday may have to pay 
the price for the failure of Congress to insist that Chicago take more positive 
action to correct its pollution problems? Furthermore, this is a period of 
low water in the Great Lakes region in the ever-fiuctuating water cycle, and 
with the opening of the St. Lawrence Seaway, this is no time for experimentation. 


Senator McNamara. Next is Mr. Richard O. Horn. 

Do you have a prepared statement ? 

Mr. Horn. Yes, I do. 

Senator McNamara. It does not seem to be of great length. Do 
you want to file your statement and summarize it, or proceed in some 
other manner ? 

Mr. Horn. That will be very good. 

Senator McNamara. All right, the statement will be made a part 
of the record in its entirety. 


STATEMENT OF RICHARD 0. HORN, ASSISTANT DIRECTOR OF LAW 
OF THE CITY OF CLEVELAND, APPEARING ON BEHALF OF 
ANTHONY J. CELEBREZZE, MAYOR 


(The statement of Anthony J. Celebrezze is as follows :) 


STATEMENT OF ANTHONY J. CELEBREZZE, MAyor, City OF CLEVELAND, OHIO 


I regret that pressing commitments of the final sessions of Cleveland’s city 
council make it impossible for me to appear, in person, before this committee. 
Mr. Richard O. Horn, assistant director of law of the city of Cleveland has 
been asked to present this statement in my behalf. Our opposition to H.R. 1, 
expresses not only the position of the city administration but also the considered 
judgment of Cleveland’s city council, as is evidenced by the attached Resolution 
No. 759-49. 

In the first place, to permit a diversion by Chicago is to acknowledge the 
right of any other community to remove water from the Great Lakes’ watershed 
and to divert it to oher watersheds to which it would not naturally flow. The 
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effect of allowing Chicago to divert great quantities of water must be considered 
in connection with present and future proposals of others. If Chicago properly 
has this right, so then do the other communities bordering on the Great Lakes, 
The present proposals to divert water at Chicago may (according to the Corps 
of Engineers’ report) change Lake Erie levels measured inch or fraction thereof, 
if limited to only 1,000 cubic feet per second for 3 years, nevertheless, the com- 
bined effect of several of such diversions will critically effect the levels in the 
Great Lakes system. I feel that what is fair for one is fair for all and that 
some formal regulation must take place to recognize the balance of convenience 
as between the interests concerned. All diversions of water from the Great 
Lakes system should be viewed jointly, recognizing the total effect and appor- 
tioning such rights equitably or limiting such rights for the common good. 
Careful consideration should be given to the necessity for so diverting water in 
view of the benefits which are to be achieved in other watersheds, as compared 
with the burden which is automatically inflicted upon the Great Lakes system. 

Further, it is of the utmost importance to take cognizance of certain well- 
established rules of law which would seem to prohibit the diversion of water 
out of one great watershed into another, when such diversions are sufficient to 
damage the quasi-sovereign and proprietary rights of the Lake States, or the 
proprietary rights of their citizens. In this connection, we may very well be 
allowing upper riparian or littoral users the right to divert substantial quantities 
of water, subjecting such riparian or littoral users to liability which could be 
enforced by lower riparian or littoral users who would have received the benefit 
of such water had it not been diverted from its natural watershed. 

Historically, Cleveland has opposed increased diversion of water from Lake 
Michigan at Chicago. Last year, we expressed this position before a subcom- 
mittee of the Committee on Public Works of the U.S. Senate with respect to 
H.R. 2 and S. 1123, which bills sought to authorize the State of Illinois and 
the Metropolitan Sanitary District of Greater Chicago to increase the diversion 
of water from Lake Michigan into the Illinois Waterway. Ohio cities on Lake 
Erie and those communities located on streams which are tributary to Lake 
Erie have at great expense and by dint of considerable sacrifice built modern 
sewerage systems. And these plants were built pursuant to the requirements 
of State law and at the instance, in many cases, of the Ohio water pollution 
board. These facilities were built without benefit of Federal subsidy, either 
a water subsidy or a monetary subsidy. To permit Chicago, or any other 
municipality, to extract large quantities of water from the Great Lakes water- 
shed would constitute a subsidy just as surely as though Chicago were being 
handed a sum of dollars. To the degree that Chicago is benefited, others down 
the line will be injured to the same extent. Consequently, we strenuously object 
to the granting of a water subsidy to the city of Chicago. 

It has become clear that shipping in the port of Cleveland and Lake Erie 
will be adversely affected by such diversion if the lake level is reduced by 
as much as a fraction of an inch. Cleveland harbor depths are from 23 to 25 
feet. Vessels now entering our port load to maximum draft allowable in the 
harbor and many of these vessels trim or settle in the water at a rate of 1 inch 
for each 50 or 100 tons of cargo loaded, depending on the type of ship. For 
this reason, every inch lost in harbor and tributary depth seriously affects 
carrying capacity of these vessels and amounts to an annual loss to shipping 
and industry in millions of dollars. 

The damage of diversion is not limited to shipping. Mr. Whitmore of Cleve- 
land’s public utilities department has informed us that a 1-foot drop in lake 
levels reduces intake capacity of two of our plants (Division and Kirtland) 
by an amount of 14 to 20 million gallons daily. The potential capacities at the 
Crown and Nottingham intakes would each be reduced approximately the same. 
Although the potential at Crown and Nottingham will not be required for some 
time, the Division and Kirtland maximums are required each summer. The 
overall cost of constructing a plant of a capacity of 1 million gallons daily 
is about one-third of a million dollars. Thus, a 1-inch drop in the lake level 
would result in reducing the potential capacity at all four plants about 2% 
to 8% million gallons a day; or, a million dollars’ worth of plant supply 
is lost. Reconstruction of such intakes would be costly, and if successive drops 
continued even the modified intake would have to be rebuilt. 

In summary, before Chicago should be permitted to divert additional water, 
the rights of other communities and other users, whether governmental or 
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private, should be carefully considered, so as to achieve the best result for all 
the parties concerned. 

We urge your honorable committee, therefore, to give no preference to any 
community at the expense of other Americans who happen to live and earn 
their livelihood downstream from the point of the proposed diversion. Foreign 
policy in commerce and the maintenance of cordial relations with neighbors 
and friendly nations, requries that we consider not only the rights but also 
the position of Canada which shares with us a partnership in the St. Lawrence 
and the Great Lakes. Consequently, we urge your committee to disapprove 
HR. is 

RESOLUTION No. 759-59 


(By Mr. Duggan) 


(An emergency resolution memorializing Senator Frank J. Lausche and Senator 
Stephen M. Young to oppose bills authorizing diversion of water from Great 
Lakes by the Chicago Sanitary District to the irreparable injury of the citizens 
of eight neighboring States and the Dominion of Canada.) 

Whereas the proposed diversion of waters by the city of Chicago from Lake 
Michigan constitutes a serious threat to the invaluable fresh water resources 
of the Great Lakes Basin ; and 

Whereas this proposed action has a history dating back many years and the 
great controversy was, in 1930, the cause of litigation in which the U.S. Supreme 
Court, in ordering the reduction of such diversion, held that the consequent 
lowering of the levels of the Great Lakes caused a substantial and injurious 
effect upon the carrying capacity of vessels and deprived navigation and com- 
mercial interests of facilities which otherwise they would have enjoyed in com- 
merce on the Great Lakes and substantially injured hunting, fishing, and recrea- 
tion grounds ; and 

Whereas since 1937 devious methods have been resorted to with some success 
by the Chicago Sanitary District and the State of Illinois to evade the order 
of the Supreme Court, and as a result, lake levels have dropped more than 3 
feet since the high levels of 1952; and 

Whereas this seeking of a special privilege, sought by no other Canadian or 
American city on the Great Lakes, should not be sanctioned by Congress or by 
the President of the United States : Now, therefore, be it 

Resolved by the council of the city of Cleveland: 

Section 1. That U.S. Senator Frank J. Lausche and Senator Stephen M. 
Young be and they hereby are memorialized to oppose the bills which, if enacted, 
will authorize the Chicago Sanitary District to extract astronomical quantities 
of water from the Great Lakes to the irreparable injury of the citizens of the 
neighboring eight States and the Dominion of Canada. 

Section 2. That the clerk of council be and he hereby is authorized to transmit 
copies of this resolution to Senator Frank J. Lausche and Senator Stephen M. 
Young. 

Section 3. That this resolution is hereby declared to be an emergency measure 
and, provided it receives the affirmative vote of two-thirds of all the members 
elected to council, it shall take effect and be in force upon its adoption and approv- 
al by the mayor; otherwise it shall take effect and be in force from and after 
the earliest period allowed by law. 

(Adopted June 8, 1959 ; effective June 10, 1959.) 


Mr. Horn. My name is Richard O. Horn. I am assistant director 
of law of the city of Cleveland and I am here representing the city ad- 
ministration, Mayor Celebrezze, and directors of law and of port con- 
trol. 

In the statement which Mayor Celebrezze filed we attempted to sum- 
marize the kind of things that affect the city’s concern as regards our 
shipping interests and our ports and our docks, as regards our water 
intakes and as regards the riparian or the littoral rights of the citizens 
of Cleveland. 

Now we believe this to be characteristic of other cities of comparable 
size, of other communities. We think that these degrees of damages 
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can be multiplied by the other riparian or littoral owners or proprie- 
tors in the Great Lakes system. 

In connection with those riparian and littoral rights, it is interesting 
to note as a matter of law, more often than not they relate to the rights 
to use water than to divert it. We think that there must be accumu- 
lated viewing of all the things that are lost pursuant to the diversion, 
whether it be the Niagara Frontier Port Authority’s laws of power gen- 
eration or shipping levels or these property rights, riparian or littoral, 
that are described, or the Gautian difficulties as against what is 
gained by Chicago in view of diversion, which is diversion out of the 
watershed. 

In addition to this, my uncle’s partner participated with Mr. 
Baker in the original Supreme Court case, and as recently as March 6, 
1957, he made three points which are worthy of your consideration. 
One of the points was kind of like the utilities arguments with refer- 
ence to raising rates—this only means 2 cents a day or 2 cents a month 
to each consumer—they disregard the fact that the total rate that is 
charged should be considered. For example, the diversion is dis- 
cussed in terms of 1,000 or 500 cubic feet per second in addition. 
The result of this diversion is discussed. We think consideration 
should be taken of total diversion by Chicago, whether for domestic 
reasons or otherwise. 

The second point we would like to make is that we feel that Con- 
gress should have no constitutional authority, substantially to damage 
the Lake States by taking their natural resources in order to provide 
or improve navigation on streams in other watersheds. 

I believe that is all, Mr. Chairman. 

Senator McNamara. Thank you very much. Are there any ques- 
tions? 

Is there anyone else who has been notified to appear this morning? 

We have a gentleman who is not on our list who says he has a very 
short statement. Unless there is objection, we will hear from Mr. 
William Vallance at this point. I understand his main purpose is 
to file his resolution. If you have any brief comment, Mr. Vallance, 
we will be glad to hear from you. 


STATEMENT OF WILLIAM R. VALLANCE, CHAIRMAN OF THE COM- 
MITTEE ON USES OF INTERNATIONAL INLAND WATERS OF THE 
SECTION OF INTERNATIONAL AND COMPARATIVE LAW OF THE 
AMERICAN BAR ASSOCIATION 


Mr. Vauiance. Mr. Chairman, I wish to file a. resolution that was 
adopted by the section of international and comparative law of the 
American Bar Association. 

Senator McNamara. It will be made a part of the record at this 

int. 

(The resolution referred to follows :) 


SEcTION OF INTERNATIONAL AND COMPARATIVE LAW RESOLUTION CONCERNING USES 
OF INTERNATIONAL INLAND WATERS 


At the semiannual meeting of the section of international and comparative law 
of the American Bar Association, at the Statler Hotel, Washington, D.C., May 
19, 1959, the following resolution was adopted : 
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ResolWwed, That the section considering the report of the committee on uses 
of international inland waters approves, in conformity with its support of the 
rule of law, the principle that the United States of America or any State thereof 
should not unilaterally divert any boundary inland waters or international 
rivers without consulting with and obtaining the agreement of any interested 
foreign state or seeking a solution in accordance with the principles and pro- 
eedures set out in the Charter of the United Nations and the procedures en- 
visaged in article 33 thereof, or other treaty provisions. 

This resolution has not been submitted to the house of delegates or to the 
board of governors of the ABA for approval. The house of delegates has not 
met since the resolution was adopted on May 19, 1959. Accordingly, the resolu- 
tion should not be construed as action by the ABA but solely that of its section 
of international and comparative law, consisting of approximately 1,200 mem- 
bers interested in this field of the law. 

Mr. Vauuance. It was adopted at the meeting of the members of the 
section, held in Washington on May 19, 1959. 

Senator McNamara. Thank you, sir. 

Senator Douglas. 

Senator Dovetas. Mr. Chairman, I appreciate the kindness of the 
chairman providing opportunity for experts in the sanitary district 
to reply to some of the statements which have been made. May I be 
permitted very briefly to touch on some of the misconceptions which 
seem to have arisen and the legal matters? 

Senator McNamara. Senator Douglas, we certainly want to accom- 
modate you. You are concerned, I am sure, about the hour. I would 
like to ask how much time you have in mind? There is no thought 
to shut anyone off. 

Senator Dovuetas. Just 5 minutes. 

Senator McNamara. Proceed, by all means. 

Senator Douetas. In the first place, you will notice that many of 
the objections which have been voiced are based on the assumption 
that this is to be permanent diversion, diversion which would lower 
the lake levels by 1 inch. I want to emphasize again and again that 
all we are asking for is diversion for 1 year of an additional 1,000 
cubic feet per second, which would lower the level of Lakes Huron 
and Michigan by not more than one-quarter of an inch, and Lakes 
Erie and Ontario by one-sixth of an inch, and therefore have no great 
effect upon navigation. 

Secondly, we want this study to be as broad as possible, and if the 
terms with reference are not sufficiently broad we are willing to work 
out with the committee language which will permit the Public Health 
Service and the Army Engineers jointly to consider the sources of 
pollution, the causes of pollution, the alternative methods of treat- 
ment other than the diversion of water, and the effect upon lake 
levels. 

I want to say that we are not trying to put anything over. This is 
a very difficult problem for a huge metropolitan community, and we 
want the assistance of the Public Health Service in solving it. 

Now, also let me say this, that if Iam a Member of the Senate when 
the report comes in I am ready to abide by the conclusions of the re- 
port. If in the judgment of the Public Health Service and the Army 
Engineers we can avoid the necessity for added diversion by changes 
in our methods, or if the added diversion is thought not to be a very 
effective method of oxidizing the waste, I can say that I certainly 
will not introduce any bill for any longer period of diversion. I am 
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quite confident that if the judgment is adverse to us that Congress cer- 
tainly would never pass such a bill. We do, however, say that if it 
turns that the report is favorable to added diversion, that Congress 
should at least be permitted to consider the issue at that time, and I 
hope that our neighbors on the lake States would not object and 
oppose this if in the judgment of competent authority this seems to 
be desirable. 

Now one word about Canada. Weare ready, as we have said again 
and again, to indemnify Canada for any loss which may be proved 
in a court of competent jurisdiction under the treaty of 1909 and the 
treaty of 1950. And there is another amendment that we are ready 
to agree too, namely, that if after the conclusion of this study, per- 
manent diversion is recommended, we would most certainly agree that 
Canada should be consulted prior to any more permanent diversion. 

I do not see really how we can go any further than this. We are 
willing to meet every legitimate objection, but some of the objections 
which have been raised are captious. 

Now, Mr. Chairman, I would like to ask for the privilege for 
experts from the sanitary district, Mr. Dundas, Mr. Ramey, and Mr. 
Fenlon, to have a chance of addressing themselves to some of the 
substantive objections which have been raised. The objections that 
we are not doing a good job in treating sewage—I think you will 
find there has been a very marked improvement in the last year and 
a half, and that comparatively speaking, we are doing very well in 
comparison with these other cities who hold themselves up as standard. 
I think you will also find that the power losses have been grossly 
exaggerated, and so forth. But we do ask, not merely for the right 
to file material, but for the privilege and right of our witnesses to 
be heard. 

Senator McNamara. I have no authority from the chairman in that 
respect. As far as I am concerned, however, you certainly will have 
every opportunity to be heard and to make a complete—— 

Renstor Doveuas. Could the hearing be continued to 2 :30 this after- 
noon ? 

Senator McNamara. No; we have completed our list of witnesses 
for today. It is the thought there will be no more hearings until 
more are scheduled by the chairman, Senator Kerr. 

Senator Doveras. Well, you see now, the slides which have been 
presented and statements which have been made constitute an indict- 
ment of the sanitary district. They are factual, purportedly factual, 
in nature. W believe there are answers to them and we would like to 
have the chance of presenting our answers and replies. 

Senator McNamara. I am sure you will have every opportunity. 
I am sure that Senator Kerr, the chairman of the committee, will 
schedule additional hearings. 

Senator Dovetas. At a later date? 

Senator McNamara. I expect a very early date, not much later 
date. I will use whatever influence I might have with him to that 
end, you can be assured. 

Senator Doveias. Thank you. Let us confer during the noon hour, 
if we may, about this? 

Senator McNamara. I would be happy to talk to you about it. 
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Senator Douglas, before you leave, you make some point of this 1- 
inch business of previous witnesses. It was my understanding that 
under this proposed legislation that the average over the 1-year period 
would be a quarter of an inch according to expert 

Senator Doveras. Not exceeding a quarter of an inch. 

Senator McNamara. Yes; the average. There is not a limitation of 
¥, inch, that does not appear in the legislation, so conceivably at 
certain periods it might go to much more than a quarter of an inch, 
and I think this is the basis for the 1 inch that was used by some of 
the previous witnesses. 

We will be glad to have you, when you come back, refute that to 
any degree you may wish. 

Thank you very much, the hearing is adjourned—I am sorry, there 
is a gentleman who came into the room who was not here when we 
ae inquired if there were other witnesses who wished to be 
heard. 

I think you ought to come back at some other time because I have 
an appointment at 12:30 and the time that you require exceeds that. 
We asked for witnesses but you were not present. 

Do you want to file your statement and summarize it in a few 
minutes ? 

Mr. Murcer. I can summarize it and then subsequently file a written 
statement. 

Senator McNamara. You do not have any prepared statement ? 

Mr. Murcer. It is not prepared. 

Senator McNamara. Well there will be additional hearings, why 
don’t you come back at a later date? 

Mr. Murcer. It means added expense. 

Senator McNamara. I am sure it is an added expense, but we have 
passed the time when we want to adjourn and we do have commit- 
ments. If you want about 5 minutes—— 

Mr. Mvrecer. I will take all I can get. 

Senator McNamara. That is not a very satisfactory way to proceed. 
I do not wish to leave the record in such shape that you were not given 
sufficient time. I would prefer that you appear at subsequent hear- 
ings than to accept your statement now that you will testify now “if 
this is all the time I can have.” If we cannot reach an agreement on 
it, lsuggest that you come back at a later date. 

I have here some statements and telegrams which will be placed 
in the record at this point. 

(The statements and telegrams referred to are as follows:) 


STATEMENT TO SENATE PunLtic WorKS CoMMITTEE ON H.R. 1 AND S. 308, 
Hon. GERALD R. Forp, MEMBER OF CONGRESS 


Mr. Chairman, various bills have been introduced in Congress during the past 
few years aimed at diversion of additional water from Lake Michigan. I op- 
posed these bills in 1954, 1955, and 1957, and this year testified and voted 
against H.R. 1, a bill which would allow an increased diversion of 167 percent 
over present totals for a period of 1 year. 

The people of my congressional district in western Michigan are greatly 
concerned with the receding water level of the Great Lakes, as the western 
edge of my district borders on Lake Michigan. The lake level at the mouth 
of the Grand River at Grand Haven, Mich., was 580.9 feet on July 1, 1954. On 
July 1, 1958, it was 577.9 feet, and the Coast Guard fixes the level at 577.2 feet on 
July 1, 1959—a drop of 3.7 feet in 5 years. 

According to city officials, this has resulted in a lowering by 1 million gallons 
per day in the pumping capacity of the Grand Rapids Municipal Water Service. 
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It has limited capacities for ships arriving in west Michigan ports serving my 
district, and nullifying in a large sense the expenditure by the United States for 
the construction of the St. Lawrence Seaway. Increased costs in dredging and 
deepening of harbors and channels will result in future years if additional 
diversion of water to the Metropolitan Sanitary District of Greater Chicago is 
authorized. 

While the impact on local Great Lakes’ areas will be great, losses to other 
sections of America and to the Nation as a whole will be even greater. Esti- 
mates by the Lake Carriers Association show that a 1-inch reduction in the lake 
levels will result in a yearly loss of 1,200,000 tons of American shipping at 
a cost of $2,500,000 in economic loss to the Nation. 

All Great Lakes States and other affected areas of the country should decide 
disposition of Great Lakes water, and not leave this determination to the needs 
or wants of any one State alone. For examplé, increased diversion at Chicago 
will result in power loss as far away as the Niagara and St. Lawrence hydro- 
electric plants. 

This precedent, conceived of as being temporary as have so many things now 
permanent, might seriously limit the future of all areas where unlimited fresh 
water is a primary need. 

The Greater Grand Rapids Chamber of Commerce, Grand Rapids, Mich., has 
submitted a statement to the chairman of this committee requesting defeat of 
H.R. 1 and S. 308 and reduction of diversion of Great Lakes water. I com- 
mend their statement to your attention and wholeheartedly support its content 
and conclusions, and respectfully urge this committee to take no further action 
on H.R. 1 and S. 308. 


THE CLEVELAND CHAMBER OF COMMERCE, 
Cleveland, Ohio, July 7, 1959. 
To the Members of the Committee on Public Works, 
US. Senate, Washington, D.C. 


GENTLEMEN : The Cleveland Chamber of Commerce, a business and community 
development organization with some 5,000 members in the Cleveland, Ohio, area, 
is opposed to the proposal to divert water from the Great Lakes watershed into 
another watershed because of the ever-increasing demand for water due to popu- 
lation increase and industrial expansion in the territory along the shores of Lake 
Erie in Ohio. We are fearful that any temporary diversion, as proposed under 
this legislation, would be the forerunner of permanent diversion. That would 
encourage other communities in the vicinity of the Great Lakes but outside of 
the Great Lakes watershed to expect similar consideration. 

Lowering the levels of the Great Lakes affects navigation and waterfront 
dock facilities. The future industrial development of the Cleveland area depends 
to a large extent on low cost transportation by water. This cost is bound to in- 
crease if the steamship companies serving Great Lakes ports are forced to operate 
their vessels at less than full capacity due to lower levels of the Great Lakes 
and the connecting channels. 

Diversion of Great Lakes water to another watershed would defeat the very 
purpose of deepening the Great Lakes connecting channels which is costing the 
United States some $140 million. This channel deepening project is to be com- 
pleted in 1962. These deeper channels are of the greatest importance in connec- 
tion with the operation of bulk material carriers on the Great Lakes as well as 
vessels operating to and from ports in the United States and Canada and to ports 
of the world by way of the St. Lawrence Seaway. 

We urge, therefore, that H.R. 1 and S. 308 which pertain to the diversion of the 
waters of the Great Lakes at Chicago, be disapproved. 

Yours very truly, 
Curtis LEE SMITH. 


STATEMENT OF HENRY W. GooDALL, MANAGER, GREAT LAKES DIVISION, MISSISSIPPI 
VALLEY ASSOCIATION, ON Stupy To BE CoNnpUCTED ON EFFECT OF INCREASING 
DIVERSION OF WATER FROM LAKE MICHIGAN INTO THE ILLINOIS WATERWAY 


Mr. Chairman and gentlemen of the committee, the Mississippi Valley Associa- 
tion is a voluntary, nonprofit organization whose members are widely distributed 
throughout the midcontinent and gulf coastal areas of the United States. This 
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membership includes associations, chambers of commerce, municipalities, firms, 
companies, and individuals, which in turn represent industrial, agricultural, 
commercial, conservation, and shipping interests in this area. 

For the past 40 years the association has sponsored and strongly supported legis- 
lation for the development control, wise utilization, and conservation of the mid- 
continent’s soil and water resources, based upon investigations, surveys, and 
studies, with the objective of providing for the maximum beneficial usage thereof, 
for the most people, consistent with their expanding needs and the perpetuation 
of these invaluable resources. In harmony with this long continued policy, the 
more than 1,300 registered delegates attendant at the association’s 40th annual 
meeting in St. Louis on February 1, 2, and 3, 1959, unanimously adopted the 
following statement for inclusion in its 1959 platform : 

“We are opposed to any decrease in diversion of water from Lake Michigan 
into the Illinois Waterway and we urge the passage of legislation now before 
Congress to increase temporarily the presently authorized diversion of Lake 
Michigan water at Chicago from 1,500 to 2,500 cubic foot-seconds.” 

We urge the committee to approve S. 308 and H.R. 1, which would permit a 
study to be conducted to determine the various effects of increasing the diversion 
of Lake Michigan’s waters into the Illinois Waterway. 

We submit that the citizens of Illinois, and those throughout the Mississippi 
River Basin, have a real interest and stake in the waters of the all-American 
Lake Michigan; that this study is essential in the protection of that interest 
and for the purpose of obtaining factual information, and we believe that no 
interest, foreign or domestic, in the Great Lakes area can be injured by the 
proposed study. We submit further that this study and its findings will be a 
major step in removing some of the 60-year controversy over the diversion of 
Lake Michigan’s waters. 

We appreciate this opportunity to make this statement and respectfully re- 
quest that it be included in the hearing record. 


CiTy oF STURGEON Bay, 
Sturgeon Bay, Wis., July 10, 1959. 
Senator KERR, 

Chairman of Hearings on H.R. 1, 8. 308, 
Lake Michigan Water Diversion Bills. 


Mr. CHAIRMAN: Writing to you as chairman of the Sturgeon Bay Harbor 
Commission located at Sturgeon Bay, Wis., representing Sturgeon Bay specifi- 
cally, but the entire county of Door generally, we, of this area located on the 
northwest shore of Lake Michigan, wish to have this communication read into 
the record of this hearing, specifically opposing further water diversion from 
Lake Michigan via the Chicago drainage canal. 

Millions of dollars are invested in shore property developments in this area, 
both for commercial purposes and for summer residences, all of which are very 
adversely affected by the lowering of the water level in this area. While it is 
true that the water level changes in cycles estimated at approximately 7 years 
from high to low, it has been my personal observation as well as the observation 
of others I have consulted with, that at the end of every cycle, the water does 
not come up to the high level in the previous cycle, but goes below the low level 
in the low end of the cycle. Our logical blame for the cause therefore is the 
draining off of water never to return via Chicago. 

In this area also, considerable effort is being put forth to take full advantage 
of the St. Lawrence Seaway so that our shipyards and wharves can handle the 
deeper draft vessels. It is inconceivable to us that there can be any justification 
for allowing Chicago to drain off more water while at the same time the Federal 
Government, State governments, city governments and private taxpayers are 
spending billions of dollars to deepen the channels and waterways for the 
handling of deeper draft vessels. 

In conclusion, we intelligently and collectively, definitely oppose any water 
drainoff of Lake Michigan water via Chicago. 

Yours very truly, 
C. R. CHRISTIANSON, 
Chairman, Sturgeon Bay Harbor Commission. 
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STATEMENT OF ATTORNEY GENERAL ANNE X. ALPERN, PRESENTED TO THE Com- 
MITTEE ON Pusitic Works, U.S. SENATE 


The Commonwealth of Pennsylvania is opposed to the passage of either H.R. 
1 or S. 308, which would permit the diversion of water from Lake Michigan 
by the Metropolitan Sanitary District of Chicago. The Honorable David L. 
Lawrence, Governor of the Commonwealth of Pennsylvania, in opposing H.R. 1 
before the House of Representatives, submitted the following statement which 
reflects the views of this State: 

“The Commonwealth of Pennsylvania is strongly opposed to the passage of 
H.R. 1. This bill, introduced by Mr. O’Brien of Illinois, would permit the 
Metropolitan Sanitary District of Chicago to divert out of the Great Lakes an 
additional 1,000 cubic feet per second of water for a period of 12 months. At 
the present time the metropolitan sanitary district is diverting 1,500 cubic feet 
per second of water pursuant to a decree of the U.S. Supreme Court in addi- 
tion to an undetermined quantity of water for domestic pumpage. This total 
diversion would be equivalent to the entire average flow of the Delaware River. 

“Approximately 20 percent of the Nation’s economy is to be found in the 
Delaware Basin service area. This entire area is dependent upon the flow of 
the Delaware River for domestic and commercial uses. The peak flow of the 
river in January 1959 was only 3,400 cubic feet per second. The average flow 
is 2,000 cubic feet per second. A greater amount than this is being taken out 
of the Great Lakes every day by the metropolitan sanitary district. None of 
this water is being returned to the watershed to which it rightly belongs. 

“For the Congress to permit an additional diversion of water which would 
equal the flow of one of the mighty rivers of this land is to deprive the people 
of the Great Lakes area, the industries, the domestic and recreational users, 
and the governments, of one of their most valuable natural resources. While 
the amount of the water to be diverted in comparison with the entire volume 
of the Great Lakes may not appear to be large, the damage it would infiict 
upon the Great Lakes States is enormous. This total diversion would lower the 
level of Lake Erie as much as 1% to 2 inches. This would adversely affect all 
riparian landowners and seriously interfere with the operations of the Port 
of Erie. Much effort and monev have been expended to maintain a deep chan- 
nel at this port. The lowering of the lake level vitiates this work. 

“The division confers an unearned benefit upon the metropolitan sanitary 
district to the great detriment of the other ports on the Great Lakes. It also 
adversely affects the commerce on the Great Lakes. The lowering of the lake 
level results in a loss of more than 1 million tons of shipping each year for each 
inch by which the lake level is lowered. The barges which carry so much of 
this region’s commerce are loaded to the nearest inch. Consequently, the main- 
tenance of lake levels is of utmost importance to the Great Lakes’ economy and 
to the economy of Pennsylvania. The lowering of the lake level also affects the 
power potential at Niagara. A large area of Pennsylvania will be among the 
preferred users of the hydroelectric power developed there. Any loss of power 
is, therefore, a loss to these Pennsylvania consumers. 

“On behalf of Pennsylvania, I urge that this measure be defeated.” 

In addition, the U.S. Supreme Court, in an order handed down on June 29, 
1959, ordered a reopening of the entire controversy and appointed Hon. Albert 
B. Maris, U.S. senior circuit judge as special master to hear the matter. We 
feel that all parties will have the fullest and fairest opportunity to present their 
positions in this proceeding and that action by the Congress would be highly 
inappropriate at this time. The Constitution contemplates that controversies 
among the States be settled in the U.S. Supreme Court. We ask only that this 
procedure be honored in this case. 


; WASHINGTON, D.C., July 14, 1959. 
To: Chairman, Senate Subcommittee on Flood Control, Rivers and Harbors. 
Michigan United Conservation Clubs, State affiliate of the National Wildlife 
Federation, has registered its firm opposition to the proposed diversion of water 
from Lake Michigan as would be authorized by enactment of H.R. 1. Their 


policy resolution on this legislation has been presented to the committee for 
the record. 
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I have been requested to advise the committee, for the record also, that the 
following Michigan conservation organizations are strongly opposed to H.R. 1: 

Michigan Botanical Club, South East Chapter, Michigan Botanical Club; 
Michigan Natural Areas Council, Detroit Audubon Soicety, Michigan Audubon 
Society. 

Mrs. John A. Benson, of Detroit, who is active in or associated with the 
above named clubs, has further asked me to advise the committee that the 
Michigan Natural Areas Council and the Michigan Botanical Club have adopted 
the following resolution which is applicable in the Lake Michigan water diversion 
controversy : 

“1. That disputes involving international waters be decided by a duly appointed 
international commission and that both parties to the dispute be bound by the 
decisions of the commission. 

“2. That inland watercourses and bodies of water as habitats for living 
organisms are as important as terrestial habitats, and should be considered on 
an equal basis as potential objects for research by the council.” 

The National Wildlife Federation itself does not have a position on H.R. 1. 

CHARLES H. CALLISON, 
Conservation Director, National Wildlife Federation. 


TRENTON, Micu., July 10, 1959. 
Hon. Rosert 8S. Kerr, 
Chairman, Subcommittee of the Committee on Public Works, 
Senate Office Building, Washington D.C. 

SENATOR Kerr: I wish to go on record of lodging vigorous protest in opposition 
to bill H.R. 1 referring to any additional diversions of water from the Great Lakes 
into the Illinois Waterway under the disguise of tests. It’s about time that the 
balance of the Great Lakes and Canadian area people be given some consider- 
ation. Any greater diversion can only harm all lower lakes regions. 

Sincerely, 
Rosert E. Trrer, Sr., 
Mayor, City of Trenton, Mich. 


Mackinaw City, MicH., July 11, 1959. 
Hon. Rosert S. Kerr, 
Chairman, Subcommittee of the Committee on Public Works, 
Senate Office Building, Washington, D.C.: 

Mackinaw City is located at the intersections of Lakes Huron and Michigan 
and we have a harbor here. For several years now the water level has been 
receding. The U.S. Government is spending millions of dollars to deepen the 
connecting channels of the Great Lakes and in our opinion any diversion of water 
into the Mississippi River through the Chicago Drainage Canal or any diversion 
from the Great Lakes drainage basin will not only hurt harbors on the Great 
Lakes but will also tend to nullify the work being done in deepening channels. 
Therefore we are against all bills which would divert any water from the Great 
Lakes. 

R. C. WEtcH, Village President. 


Detroit, Micu., July 10, 1957. 
Hon. Rosert S. KERR, 
Chairman Subcommittee of the Committee on Public Works, 
Washington, D.C.: 


The city of Ecorse vigorously protests any additional diversion of water from 
the Great Lakes into the Illinois Waterways. Additional diversion during the 
test period is unnecessarily harmful to both the United States and Canada and 
particularly to the State of Michigan and the city of Ecorse. This is revealed 
by tests already made by the Corps of Engineers and the U.S. Public Health 
Service. Navigation, health, and sanitation are vital national assets and should 
be protected. 

Sincerely, 
F. W. Lippe, City Engineer, 
Victor Mirtea, City Attorney, 
Ecorse, Mich. 
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MANISTIQUE, MIcH., July 10, 1959. 
Hon. Rosert S. Kerr, 
Chairman, Subcommittee of the Committee on Public Works, 
Senate Office Building, Washington, D.C.: 


Every fraction of an inch by which depth of water in Manistique Harbor is 
lowered seriously impairs the usefulness of the harbor. Railroad ferries are 
now operating under restricted tonnage and any further restriction may result 
in their abandonment of this port. Diversion of water from Lake Michigan 
even for study purposes may therefore do irrevocable harm to our community 
and we respectfully urge you and your committee to oppose all water diversion 
from Lake Michigan. 

Ciry oF MANISTIQUE, Ciry CoUNCIL. 


City oF TRAVERSE CITY, 
Traverse City, Mich., July 9, 1959. 
Hon. Rosert 8. Kerr, 
Chairman, Subcommittee on Public Works, 
Senate Office Building, Washington, D.C.: 


The welfare, economy and well-being of our city and of the entire North- 
west Michigan area have suffered untold losses and damage as a result of 
Chicago’s diversion of Lake Michigan water. Our extensive shoreline has 
receded as much as one-half mile in some places and vast areas of Lake Michigan 
bottoms along our shorelines have been exposed to a measure of hundreds 
of acres. We are unalterably and irrevocably opposed to the present diversion 
to say nothing of the proposed additional 1,000 cubic feet per second requested. 
Proper and adequate sewage treatment will solve Chicago’s problem as it has for 
thousands of American and Canadian cities which, together with their indus- 
tries, have spent something like $6 to $8 billion in the treatment of their 
wastes. In building these plants at this huge cost we have not sought the 
help of other communities or the Federal Government. We have not sacrificed 
one of America’s most blessed natural resources. We have not imposed our 
problems upon our sister cities. To permit Chicago to continue diversion is 
unfair, unjust and discriminatory. It is a brazen usurpation by a minority 
of the rights and property of 50 million people and you must not and cannot 
ignore your sworn duty to safeguard the inherent rights of such a vast ma- 
jority. We earnestly plead that you and your colleagues deny this request 
on the basis of the qualified and expert opinion of the U.S. Corps of Engineers 
and the U.S. Public Health Service whose studies and surveys indisputably 
prove the deleterious effect of diversion on the navigation, health, and sanita- 
tion interests of the 50 million people of the Great Lakes region. We respect- 
fully ask that this message be written into the record and audibly read at the 
hearing on July 13, 1959. 

Fritz CoPPEeNns, 
Mayor, Traverse City, Mich. 
F. J. RENNIE, 
Chairman, Traverse City Harbor Commission. 


Aprit 30, 1959. 
Hon. Josery 8S. CLarK, Jr. 


Senate Office Building, 
Washington, D.C. 


Dear SENATOR: I wish to call to your attention the very serious adverse effects 
upon Pennsylvania of H.R. 1 which was passed by the House and has been re- 
ferred to the Senate Committee on Public Works. This bill would permit the 
Metropolitan Sanitary District of Chicago to divert out of the Great Lakes an 
additional 1,000 cubic feet per second of water for a period of 12 months. 

At the present time, the Metropolitan Sanitary District diverts 2,500 cubic feet 
per second from the Great Lakes Basin pursuant to a decree of the U.S. Supreme 
Court, in addition to diverting an unknown quantity of water for domestic 
pumpage. The right to divert domestic pumpage is now being tested before the 
U.S. Supreme Court by the Commonwealth of Pennsylvania and the other Great 
Lakes States. This diversion is not minimal. The present diversion is equal 
to the average flow of the entire Delaware River. The additional diversion 
which would be authorized by this bill would lower the level of Lake Erie 1% 
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to 2 inches. While this may appear to be but a slight matter, it would affect 
adversely all riparian landowners and seriously interfere with the operation of 
the port of Erie. Much effort and money have been expended to maintain a 
deep channel at this port. The lowering of the lake level vitiates this work. 

Moreover, the lowering of the lake level would result in a loss of 1 to 1% 
million tons of shipping each year for each inch by which the lake level is low- 
ered. The Great Lakes barges, which carry so much of the commerce of this 
region, are loaded to the nearest inch. Consequently, the maintenance of lake 
levels is of utmost importance to the shipping industry and the commerce of the 
Great Lakes area. This commerce is a significant factor in Pennsylvania’s 
economy. 

The lowering of the lake level also affects the power potential at Niagara. 
Since a large section of Pennsylvania will be among the preferred users when 
the hydroelectric power is developed, this potential loss of cheap power also 
affects Pennsylvania adversely. 

The purpose of this bill is entirely to save the Metropolitan Sanitary District 
of Chicago the expense of proper sewage treatment. The diversion is not needed 
for navigation or flood control. It will confer no benefit upon any other Great 
Lakes community, but, on the contrary, will damage all of them to some extent. 

The diversion of water, one of our most precious natural resources, out of its 
watershed area in order to benefit some other area, constitutes a new and dan- 
gerous principle of law. 

With kindest personal regards, I am, 

Very truly yours, 
Davin L. LAWRENCE, 
Governor of Pennsylvania. 


STATE OF WISCONSIN 


[Jt. Res. No. 11, A.] 


A JOINT RESOLUTION Memorializing Congress regarding the diversion of water from the 
Great Lakes 


Whereas the city of Chicago and its suburbs attempted, prior to 1900, to dis- 
pose of their sewage by digging the Chicago Sanitary Canal across the Con- 
tinental Divide and diverting waters from Lake Michigan to discharge the sewage 
into the Mississippi watershed ; and 

Whereas the U.S. Supreme Court restrained this diversion in 1930 and re- 
quired the area to develop other means of sewage disposal, but since then a 
veritable parade of other reasons for directing water from the Great Lakes 
have been proposed including the desire to reduce the salty content of the lower 
Mississippi by diverting water from Lake Michigan; and 

Whereas the program of the Great Lakes-St. Lawrence Basin is rapidly shaping 
up into a plan which will enhance the economic life of that area; and 

Whereas the persistent efforts of the advocates of diversion to make inroads 
into the Great Lakes water supply are disrupting and in fact nullifying any 
long range plan for the development of the waterways of the Great Lakes; and 

Whereas the U.S. Supreme Court has provided an equitable plan for the alloca- 
tion of the waters of the Great Lakes which is subject to modification whenever 
the advocates of diversion can provide the necessary data to cause the Court to 
modify its order of 1930 and 1956 : Now, therefore, be it 

Resolved by the assembly (the senate concurring), That Congress be and it 
hereby is petitioned to refrain from disrupting the longstanding order of the 
Supreme Court because: 

1. The authorization of increased diversion of waters from the Great Lakes 
ee necessity affect the development of lake ports and lake shipping ad- 
versely ; 

2. The issue which involves engineering decisions and international considera- 
tions should be made by means of the judicial process; and 

3. The valuable resources contained in the waters of the Great Lakes ought 
not to be disposed of without the consent of the States abutting thereon; and, 
be it further 

Resolved, That copies of this resolution be transmitted to the President of the 
United States; to the Committee on Public Works, U.S. Senate and to the appro- 
priate committee of the House of Representatives; to Senators and Representa- 
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tives from the State of Wisconsin; to the attorneys general of the Great Lakes 
States opposing water diversion; to the Great Lakes Harbors Association; to 
the Great Lakes Company Commission; and to the Lake Carriers Association. 


President of the Senate. 
LAWRENCE R. LARSEN, 
Chief Clerk of the Senate. 
GEORGE MOLINARO, 
Speaker of the Assembly. 
NorMAN C. ANDERSON, 
Chief Clerk of the Assembly. 


THE STATE OF WISCONSIN, 
EXECUTIVE OFFICE, 
Madison, July 13, 1959. 
Hon. Rosert 8. Kerr, ; 
Chairman, Subcommittee on Food Control, Rivers and Harbors, Senate Commit- 
tee on Public Works, Senate Office Building, Washington, D.C. 


My Dear SENATOR: I am greatly concerned with the implications of bills H.R. 
1 and S. 308, the Chicago water diversion bills, which are presently before you 
for consideration. 

Putting aside all the legal and diplomatic arguments which have previously 
been raised against legislation such as H.R. 1, it is distressing to find that the 
Congress of the United States is considering the expenditure of a substantial 
some of money to make a study which will not supply any information which 
is not already available. 

The records of past hearings are replete with professional opinions of the 
highest order that the diversion of an additional 1,000 cubic feet per second of 
water will have a minimal or no effect on the aggravated pollution which has re- 
sulted from Chicago’s mismanagement of its sewage problem. 

May I respectfully urge that you and your committee, by specific directive, 
consider the possibility of requesting Illinois and the Chicago Sanitary District 
to come forward with some competent and realistic professional evidence on 
the effects of the proposed diversion before you consider making a recom- 
mendation on the bills before you? In default of such evidence there would 
appear to be no warrant for even considering these bills. 

Sincerely yours, 
Gay Lorp A. NELSON, Governor. 

Senator McNamara. The hearing is adjourned. 


(Whereupon, at 12:20 p.m., the hearing was adjourned subject to 
the call of the chair.) 
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MONDAY, JULY 27, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON FLoop Contror—Rivers AND Harpors, 

OF THE COMMITTEE ON Pusiic Works, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:15 a.m., in room 4200, 
Senate Office Building, Hon. Robert S. Kerr (chairman of the sub- 
committee) presiding. 

Present: Senators Kerr (presiding), McNamara, and Young 

Ohio). 
Also present: Hon. Sidney R. Yates, U.S. Representative from the 
Ninth District of Illinois. 

Senator Kerr. Congressman Yates, if you will present your wit- 
nesses we will hear them. 

Mr. Yares. Senator, first may I express the gratitude of our wit- 
nesses and of our community for your graciousness and courtesy in 
permitting us to come before the committee again at this time. 

Our first witness is the vice president of the Metropolitan Sanitary 
District of Greater Chicago, Mr. Griglik. 

Senator Kerr. His face is very familiar. I want to tell you he is 
getting to attend the sessions of this committee nearly as often as I. 


STATEMENT OF CASIMIR GRIGLIK, METROPOLITAN SANITARY 
DISTRICT OF GREATER CHICAGO 


Mr. Grietrk. Thank you very kindly, Mr. Chairman. The sup- 
porters of H.R. 1 and S. 308 appreciate the opportunity granted us 
by the Senate Subcommittee on Public Works, to answer the intem- 
perate and reprehensible attacks made against us at the hearings on 
H.R. 1 and S. 308 on July 13 and 14, 1959, particularly by the attorney 
general of Michigan and by his “technical and engineering adviser.” 

The unscrupulous charges then made were virtually a duplication of 
their presentation made on March 3, 1959, at the House Public Works 
Committee hearing on H.R. 1 and which, after consideration, were 
rejected by the House committee and by the House. 

Similar statements were likewise presented by these same repre- 
sentatives to the Solicitor General of the United States at the con- 
ference held by him on March 2 and 3, 1959, and all of the facts 
and evidence were duly considered by him. 

The Solicitor General’s amicus memorandum submitted to the Su- 
preme Court (our appendix C) flatly rejected every factual charge 
then made by Michigan’s representatives. 

327 
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We therefore welcome the privilege of again helping to deflate their 
demagogic approach. 

In an aide memoire from the Canadian Embassy submitted by 
the Department of State on July 28, 1958, to the Senate Committee 
on Public Works, Canada referred to four matters for study in con- 
nection with the proposed diversion of water. These four matters 
for study had resulted from conferences held between certain United 
States and Canadian officials in Ottawa on July 9, 1951, and were: 

(a) complete separation of storm sewers from the domestic sewer- 
age system, or expansion of the existing treatment facilities to serve 
a total combined flow ; 

(6) treatment of organic wastes in industrial plants before dis- 
charging these effluents into the sewerage systems; 

(c) chlorination of effluent before discharge into the Illinois Water- 
way; and 

(d) artificial aeration of the waterway. 

These items were practically identical with those referred to in the 
memorandum of April 29, 1957, from Secretary M. B. Folsom of 
Health, Education, and Welfare, to Assistant Director for Legislative 
Reference of the Bureau of the Budget (p. 94, Senate hearings on 
H.R. 2, 85th Cong., 2d sess.). 

The proposed amendments which the sponsors of this legislation 
and the Metropolitan Sanitary District of Greater Chicago now sub- 
mit to this committee, provide for the study of each and every item 
referred to in the aide memoire of Canada and the Secretary of 
Health, Education, and Welfare’s memorandum referred to above. 

In addition our proposed amendments provide for consultation 
with the Canadian Government prior to any subsequent congressional 
efforts, if any, toward a permanent diversion and also provide for 
compensation to Canada for any actual legal damages that fall within 
the Boundary Waters Treaty of 1909 and the Niagara River Treaty of 
1950, upon which their claims are based. 

We believe that by these amendments, we have met every legitimate 
objection that can be raised to the proposed legislation. We have ac- 
ceded to virtually every request of the Canadian Government as to 
matters to be studied and have broadened the scope of the studies 
with the proposed diversion to cover material which should be of 
interest and profit to both the proponents and opponents of the bills. 

The legislation in its present form also calls for a 3-year period of 
study, including only 1 year of an actual temporary increase in di- 
version. This conforms to the suggestions of the Department of 
Health, Education, and Welfare, made through the Bureau of the 
ane submitted to last year’s Senate hearing of this committee on 

2. 

With your permission, Mr. Chairman, I should like to read ver- 
batim those amendments to which we will consent, which we will agree 
to in advance if the Senate desires to amend the bill in accordance 
therewith. 

The first one is add to line 17: 

The study described above shall include, but not be limited to—— 

Senator Kerr. Line 17 of which bill ? 


Mr. Grieiik. Of the present bill. 
Mr. Yates. H.R. 1 as passed by the House. 
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Mr. Griewrk. As passed by the House. That is on page 3. 

Senator McNamara. Line 17 on page 3 right after the word 
“diversion” ? 

Senator Kerr. After the word “diversion” ? 

Mr. Grietik. Yes. 

Add a new sentence to line 17. 

Senator Kerr. All right. 

Mr. Grieirk (reading) : 


The studies described above shall include, but not be limited to, the effect 
of the diversion of an additional 1,000 cubic feet per second on the levels of the 
Great Lakes, and shall also include a study of the effect of currents and flows 
of water throughout the south 175 miles of Lake Michigan, the effect of aeration, 
chlorination, sources of pollution, studies of the quality of water in the Illinois 
Waterway, and tributary streams, the possibility of the separation of storm and 
sanitary sewage and a study of the treatment of industrial wastes. 


The next amendment that we shall agree to is on page 5, line 3. 
Strike the period and add comma it says here. 


Nothing in this act shall be construed to indicate any approval or authoriza- 
tion of a permanent increase in diversion in the amount of 1,000 cubie feet per 
second or any other amount if recommended, without prior consultation with the 
Government of the Dominion of Canada, expressly reserving, however, any and 
all rights now or heretofore existing in the United States in the exclusive control, 
use, and management of the waters of Lake Michigan. 


The third amendment, add a new subsection: 


(d) In the event (1) that as a result of the temporary diversion authorized 
as above set forth the water flowing out of Lake Erie shall be below the minimum 
amount authorized by the Niagara River Treaty of 1950 between the Govern- 
ment of the Dominion of Canada and the United States; and (2) in the event 
material injury as expressed in the Boundary Waters Treaty of 1909 results, then 
the Metropolitan Sanitary District of Greater Chicago acting by and for the 
State of Illinois will pay all actual damages which may be determined to be due 
and owing by a court of competent jurisdiction. 

This is an additional amendment: 


The studies hereinabove authorized shall not be undertaken unless and until 
the Metropolitan Sanitary District of Greater Chicago acting by and for the 
State of Illinois shall have filed with the Secretary of the Army an appropriate 
resolution providing for the payment of damages if they are established as here- 


inabove set forth. 

Now, Mr. Chairman, I should like to mention at this time for the 
record that there are here representing the sanitary district in addi- 
tion to myself, Mr. William Dundas, our superintendent; Mr. Larry 
Fenlon, our principal assistant attorney; Mr. Peter Kuh, our senior 
assistant attorney; Horace Ramey, our retired chief engineer; Mr. 
Norval E. Anderson; Mr. E. Hurwitz; Trustee Garrity and Trustee 
Walters; and Mr. George Lane, our attorney. 

I would also ask your permission, Mr. Chairman, to introduce the 
following witnesses, but before doing that I would like to have leave 
to insert for the record the written qualifications of these men who are 
about to testify, and I am sure that their qualifications will disclose that 
they compare most favorably with the qualifications of any of those 
men who have testified here for the opposition. May I insert these? 

Senator Kerr. Very well. 

(The amendments referred to follow :) 

Page 3, add new sentence to line 17: 


“The studies described above shall include, but not be limited to, the effect of 
the diversion of an additional 1,000 cubic feet per second on the levels of the 
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Great Lakes, and shall also include a study of the effect of currents and flows of 
water throughout the south 175 miles of Lake Michigan, the effect of aeration, 
chlorination, sources of pollution, studies of the quality of water in the Illinois 
Waterway and tributary streams, the possibility of the separation of storm 
and sanitary sewage and a study of the treatment of industrial wastes.” 

Page 5, line 3 (strike period, add comma) : 


“nothing in this act shall be construed to indicate any approval or authorization 
of a permanent increase in diversion in the amount of 1,000 cubic feet per second 
or any other amount if recommended without prior consultation with the 
Government of the Dominion of Canada, expressly reserving, however, any and 
all rights now or heretofore existing in the United States in the exclusive control, 
use, and Management of the waters of Lake Michigan.” 

Add new subsection : 

“(d) In the event (1) that as a result of the temporary diversion authorized 
as above set forth the water flowing out of Lake Erie shall be below the minimum 
amount authorized by the Niagara River Treaty of 1950 between the Government 
of the Dominion of Canada and the United States; and (2) in the event material 
injury as expressed in the Boundary Waters Treaty of 1909 results, then the 
Metropolitan Sanitary District of Greater Chicago acting by and for the State 
of Illinois will pay all actual damages which may be determined to be due and 
owing by a court of competent jurisdiction. 

“The studies hereinabove authorized shall not be undertaken unless and until 
the Metropolitan Sanitary District of Greater Chicago acting by and for the 
State of Illinois shall have filed with the Secretary of the Army an appropriate 
resolution providing for the payment of damages if they are established as 
hereinabove set forth.” 

Senator Kerr. What are you going to do with that gadget that 
you have behind you ? 

Mr. Yates. He proposes to show slides showing the condition of 
the waterway. 

Senator Kerr. When are you going to do that? 

Mr. Yares. At your convenience, during the testimony of one of the 
following witnesses. 

Senator Kerr. With the next witness ? 

Mr. Griciix. With the next witness. 

Senator Kerr. Who will that be? 

Mr. Griciix. The one after that, Mr. Chairman. 

Senator Kerr. Can you put them on? 

Mr. Grieiik. Would you like them now? 

Senator Kerr. Yes. 

Mr. Griettx. All right. Before that I should like to mention those 
of our technical staff who will testify for and on behalf of the sanitary 
district. One of them is Mr. Norval E. Anderson, our engineer of 
treatment plant design who has been with the district for 39 years; 
Dr. E. Hurwitz, our director of laboratories, who has been with the 
district for 88 years; Mr. Horace P. Ramey, our former chief engi- 
neer, who has been with the district for 52 years. Inasmuch as the 
chairman would like the slides shown, may I present Dr. E. Hurwitz, 
our director of laboratories? 

Senator Kerr. All right, sir. 


STATEMENT OF E. HURWITZ, DIRECTOR OF LABORATORIES, THE 
METROPOLITAN SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Hvurwrrz. Mr. Chairman, I am Emanuel Hurwitz, director of 
laboratories for the Metropolitan Sanitary District of Greater Chi- 
cago. A record of my background and experience has already been 
submitted to you. 
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The slides which I am now presenting in this hearing were taken 
by members of my staff under my direct supervision. The numbering 
system follows that of the Michigan consultants in their slide pres- 
entation of the previous hearing. Their slides will be shown on 
the right and ours on the left sides. 

The purpose of this exhibit is to review the testimony of the con- 
sulting engineer presented by the State of Michigan, and to show 
that these values should not be used as a basis for evaluation for 
several reasons, among which are the method of sampling and the 
fact that conditions are continuously changing as will be evident 
from the analyses taken at the identical locations on different days. 

I have included in this report analyses taken at the identical loca- 
tions on the dates indicated and analyzed by the laboratories of the 
sanitary district. 

The slide now on the screen, No. 4, on the right, shows a picture 
of a lagoon outfall, taken by Mr. Turney on April 14, 1959. 

On the left is a picture of the same outlet, taken on July 21, 1959. 
You will note that on April 14 there was an overflow of settled sludge 
liquor from that particular lagoon. On July 21 there was no flow. 
The reason is inherent in the operation of these sludge lagoons. Their 
use is rotated daily so that no lagoon receives the waste sludge on 2 
successive days. 

There are also occasional days when no sludge is pumped into the 
lagoons. 

No. 5 is a picture of another lagoon, taken by Mr. Turney, and on 
the left is a picture of the same lagoon, taken on July 21, 1959. Here 
again there was no flow from this lagoon on that date. 

Senator Kerr. I want to say this now. The gentlemen from the 
other area had a little better technical equipment. 

Mr. Yates. They had more funds to prepare their case, Senator 
Kerr. 

Senator Kerr. I doubt that seriously. 

Mr. Yates. They had four or five States going for them and we 
had a small piece of the State of Illinois going for us. 

Senator Kerr. I want to tell you right now if you are putting this 
case on on the basis of your inability to pay for adequate slides, the 
chairman will make a contribution. 

Mr. Yares. Senator, we want to put it on the basis of fact, logic, 
and reason, and we are sure that we are going to win on that basis. 

Senator Kerr. All right. 

Mr. Hurwrrz. The next two slides show Mr. Turney’s pictures and 
also pictures of two lagoons which were flowing on May 15. Mr. 
Turney reports a b.o.d. of 350 p.p.m. on his picture identified as No. 4 
and 780 p.p.m. on the one identified as No. 5. 

The lagoons flowing on May 15 which were sampled by my staff had 
biochemical oxygen demand (b.o.d.) values of 390 and 58 p.p.m. and 
dissolved oxygen (d.o.) values of zero. 

On June 9 samples of other flowing lagoons, taken by the sanitary 
district, had b.o.d. values of 150, 160, 240, 330, and 370 p.p.m. and d.o. 
values of 2.6, 2.8, 3.9, and 5.4 p.p.m. 

The next slide is a picture of the outfall of a sewer upstream from 
the highway bridge on route 171. This slide may be identified as Nos. 
8 and 9. This is our Summit Lyons conduit and it drains an area 
which includes Reynolds Metal and the Electromotive Corp. 

45010—59—22 
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The dry weather flow of this conduit originates from these compa- 
nies, both of whom have installed elaborate solids and oil separators. 
No sanitary wastes are discharged to this conduit from these indus- 
tries. Mr. Turney reports a b.o.d. of 375 p.p.m. from this outfall. 
Samples taken on May 15 had a b.o.d. of 14 p.p.m. and d.o. of 2.0 p.p.m. 
On June 9 the sample from this conduit had a b.o.d. of 68 p.p.m. and a 
d.o. of 4.6 p.p.m. 

Since very little if any organic wastes discharges into this conduit, 
one wonders where and how the Michigan sample was obtained. 

The next slide, No. 10, shows the discharge from the southwest sew- 
age treatment works of the sanitary district. 

Mr. Turney makes the statement that “Chicago’s raw sewage is being 
bypassed around the plant without treatment.” 

No raw sewage is bypassed at any plant in the sanitary district. 
The floating solids observed by Mr. Turney are skimmings from ow 
primary tanks which were being discharged to the canal because of 
mechanical failures in our grease collection system. It is no longer 
being discharged to the waterway. 

The next picture, No. 11, is of these skimmings 250 feet downstream. 
This series of picture shows that these skimmings are rapidly dispersed 
in the stream. Furthermore, they are an insignificant portion of the 
total flow from this outfall, approximately 60,000 gallons out of 
900 million gallons per day or about 0.007 percent. 

Mr. Turney reports a b.o.d. of the water surrounding the outfall as 
1,260 p.p.m. 

By no stretch of the imagination could the water around the outfall 
approach such a value. It is obvious that what Mr. Turney analyzed 
was not a representative sample of the water around the outfall. On 
May.15 the discharge from the outfall had a b.o.d. of 32 p.p.m. and a 
d.o. of 6.7 p.p.m. On June 9 the outfall had a b.o.d. of 12 and a d.o. of 
6.7 p.p.m. 

The sample taken by Mr. Turney was a mixture of river water with 
a b.o.d. of 6 and discharge from the outfall with a b.o.d. of 12 to 30. 
It is impossible for a mixture of these to have the b.o.d. value reported 
by Mr. Turney, both physically and mathematically impossible. 

The next slide, No. 15, consists of parallel pictures of an outfall at 
the Lake River terminal. This sewer drains the yard of the terminal 
and so far as we can determine, no industrial wastes or other sewage is 
connected to this sewer. i ; 

Lake River terminal is an oil-loading operation. Such operations 
are invariably subject to spillage in varying amounts. The oil slick 
can very well be the result of such spillage both at the dock and in 
the yards from where it would be washed into the sewer by rainfall. 

Pictures Nos. 16 and 17 are taken at the Hughes Oil Co. docks. 
This, too, is an oil-loading operation and subject to the same condi- 
tions as those at the Lake River terminals. 

The next picture, No. 18, is of the junction of the South Branch of 
the West Fork of the Chicago River, referred to as the little feeder 
channel by Mr. Turney. 

Mr. Turney reports a b.o.d. of 540 p.p.m. Samples taken on May 20 
had b.o.d’s of 40 and 70. 

I am amazed at Mr. Turney’s results and I wonder if somewhere 
along the line he didn’t lose a decimal point. 
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The next ese No. 19, is another picture of the same channel. 
We admit this channel is in very bad condition. It serves as the 
outlet for the major portion of the storm overflow of the south side 
of the city. 

Because this channel terminates in a dead end at our Racine Avenue 
pumping station, there is no flow through it except in time of storm 
when the pumpage of the Rachine Avenue station discharges into it. 
The solids deposited in it are the result of storm overflow. No 
industrial wastes of any significance is discharged into this channel. 

Mr. Ramey, who will follow me, will discuss this in more detail. 

Picture No. 20 is of a sewer outlet upstream from Canal Street. 
The flow is obviously cooling water. B.o.d. reported by Mr. Turney 
6 p.p.m. and sanitary district b.o.d. 7 p.p.m., d.o. 3.8 p.p.m. 

I say at this point, Mr. Turney was at least in the right ball park. 

Picture No. 21 is of the outlet from Container Corp. The b.o.d. 
reported by Mr. Turney was 230 p.p.m. Two samples taken from 
this outlet by my staff on May 18 had b.o.d.’s of 9 and 10 p.p.m. and 
d.o. of 3.1 p.p.m. Ona sample of May 19 the b.o.d. was 15 p.p.m. and 
the d.o. was 5.8 p.p.m. This discharge is the overflow from a setting 
tank used to settle river water, used in the manufacture of boxboard. 

The overflow from this tank goes back to the river. The spent 
process water goes to the stanitary district intercepting sewer. 

Here again I wonder about that decimal point. 

The next slide, No. 22, shows an outlet under the Halsted Street 
Bridge. 

No. 23 is a closeup of this sewer outfall. 

Normally there is no flow from this outlet. The reason for the 
flow at the time these pictures were taken was a blockage at our sewer 
control which caused the flow to be diverted from our intercepting 
sewer to the storm water overflow. This condition has since been 
corrected. 

Mr. Turney’s pictures Nos. 25, 26, 27, and 28 which were taken in the 
Sag Channel, showing oil slick, are pictures of a condition that may 
be expected in any waterway supporting heavy commercial traffic. 

Oil noted on the banks is the normal condition in all streams where 
modern oil feed and diesel equipment is used. On the Sag Channel 
too there are areas of oil-loading operations which may be responsible 
for the oil slick. That will conclude our discussion of the slides. I 
want to go on with a partial discussion of 

Senator Kerr. You are through with the slides? 

Mr. Hurwitz. Yes, sir. 

Senator Kerr. We will say then let there be light. 

Mr. Hurwirz. Yes, sir; let there be light. 

Mr. Yates. And light there was. 

Mr. Hurwitz. In his statement to your committee, dated July 13, 
Mr. Milton Adams makes certain irresponsible statements regarding 
the position of the sanitary district with respect to industrial waste. 
These are the facts. 

The Sanitary District of Chicago has, since 1935, conducted the 
most extensive industrial wastes surveys of any major industrialized 
area in the world. 

The survey has been continuous and has employed the services of 17 


pres samplers and 3 engineers, as well as the laboratory staff of the 
district. 
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The flow from industries is measured over periods of 10 days to 2 
weeks. At the same time samples are taken at 15 minute intervals 
around the clock, composited in proportion to the flow into two 12-hour 
composites and analysed for biochemical oxygen demand, suspended 
solids, volatile suspended solids, total nitrogen, organic nitrogen, 
ammonia, hydrogen-ion concentration and, depending on the industry 
being surveyed, grease and oil, phenolic compounds, tars, toxic metals, 
and so forth. 

Both the flow measurement and analyses are thorough. The pur- 
pose of these surveys is twofold: To prevent the discharge of pollu- 
tional wastes into the streams of the district and to prevent the dis- 
charge of toxic wastes harmful to the streams or the biological treat- 
ment processes used in the district. 

The reports of these operations have been made from time to time 
also in the literature by members of the sanitary district engineering 
staff, and I am sure, that Mr. Adams is aware of them (last report 
in proceedings of the 11th Industrial Waste Conference, Purdue Uni- 
versity, 1956). 

The sanitary district has made excellent progress in removing indus- 
trial wastes from its waterways. In 1957 the total population equiva- 
lent of sewage reaching our treatment works amounted to approxi- 
mately 8,672,000. 

The closest estimate of the population of the district in 1957 was 
4,800,000. 

The population equivalent of the industrial wastes reaching the 
treatment works is the difference between these two figures, or about 
3,872,000. The total amount of industrial waste still going into the 
streams is 53,200 population equivalent. 

In other words, the district has intercepted and treated in their 
plants 98.6 percent of the industrial wastes of the area. An 18,000 
population equivalent additional will be picked up and treated with 
the completion of an intercepting sewer this fall, and the remaining 
insignificant industrial wastes will be removed as rapidly as humanly 
possible. 

The sanitary district does not permit the discharge of industrial 
wastes into its waterways. The sanitary district, however, is realistic 
enough to know that in a highly industrialized community it is prac- 
tically impossible to prevent illegal connections to storm overflows, 
and it directs vigorous efforts to have them removed as rapidly as they 
are discovered. 

The waterways in the district are not clean and pristine streams, 
but neither are they the stinking cesspools which Mr. Adams and his 
associates would like to make this committee believe. 

The photostat of an article from the Chicago Daily News of June 
17, 5 days after Mr. Adams testified, which is attached hereto, bears 
out this statement. 

It is the unbiased observation of a newspaper reporter who came 
looking for the worst because of newspaper release based on the un- 
scrupulous charges made by representatives of the lake States at the 
previous hearings. He went away convinced that what he sought 
was not there. 

And I would like to refer at this point to the paragraph in the ex- 
hibit, the outflow from this sewer or the flow through that is not oil. 
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It happens to be an iron rust bearing water from an iron sponge 
processing plant. Action has already been taken to have this removed. 

The question has been raised why do we need the 1,000 second feet 
additional temporary diversion provided in H.R. 1. In simple terms, 
the reason is this: The effluent discharge by the treatment works of the 
sanitary district produce a deficiency of oxygen in the waterway. 
Additional water in which oxygen is dissolved, is needed to satisfy 
this deficiency. The 1,000 second feet of additional temporary diver- 
sion an in H.R. 1 will furnish approximately 50,000 pounds of 
dissolved oxygen per day. This we believe will improve the condition 
in the waterway appreciably by meeting this part deficiency of dis- 
solved oxygen. <A study of the extent of this improvement is 1 of the 
reasons for the 1,000 cubic feet per second diversion requested in 
H.R. 1. That concludes my statement, Senator, and I will be glad to 
answer any questions. 

Senator Kerr. All right, are there any questions? 

Senator McNamara. Yes, Mr. Chairman, I would like to ask sev- 
eral questions. Mr. Hurwitz, do you assume from this presentation 
today that you have refuted the testimony of Mr. Turney and Mr. 
Adams? 

Mr. Hurwirz. Yes; I think we have very definitely. 

Senator McNamara. Mr. Chairman, I draw the conclusion that the 
slides establish that there is a difference. These conditions vary from 
day to day in the operation, and I think these pictures prove only that. 

You inject the term “stinking cesspools which Mr. Adams and his 
associates would like to make this committee believe.” 

Is there anything in Mr. Adams’ testimony referring to stinking 
cesspools or are you injecting this term into this hearing. 

Mr. Hurwirz. I don’t recall whether there is or not. I think that 
he has made some reference; yes: 

Senator McNamara. I would recall very definitely if he had made 
any such reference and I am sure he did not. Furthermore, I would 
like the record to show that Mr. Turney is not an employee of the 
State of Michigan. He is an employee of a private engineering firm. 
Mr. Chairman, I have some other questions but I will withhold them. 

Senator Kerr. Thank you. 

Senator Young? 

Senator Youne. No questions. 

Senator Kerr. Does the Senator at this time want to ask any ques- 
tions of the first witness ? 

Senator McNamara. The first witness made some reference to a 
1958 report by Canada and he pointed out some questions raised by 
the 1958 report. Since then there has been a 1959 report from Can- 
ada, as I understand it, that despite the bill passed by the House 
Canada’s recommendations are in opposition to the bill, so your re- 
port on the 1958 Canada report, seems to be a little out of date. 

Mr. Yates. Mr. Chairman, is the Senator referring to the protests 
filed by the Government of Canada when he uses the term “report”? 

Senator McNamara. You can refer to the last comment by Canada 
as a protest if you wish. I think that is a proper reference. It is a 
protest. 

Mr. Yates. Yes. I just wasn’t sure as to what you had in mind. 

Senator McNamara. The latest position of Canada, call it what 
you will. 
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Mr. Yates. Yes. 

Senator McNamara. That is all, Mr. Chairman. 

Senator Kerr. All right. Now, Mr. Griglik, who is your next 
witness ? 

Mr. Grietrx. Mr. Chairman, I should ask leave to have Mr. Norval 
E. Anderson, our engineer of plant design make a prepared statement. 
I also ask that his qualifications be made a part of this record. 

Senator Kerr. That has already been done. 

Mr. Grietix. Mr. Norval Anderson. 


STATEMENT OF NORVAL E. ANDERSON, ENGINEER OF TREATMENT 
PLANT DESIGN OF THE METROPOLITAN SANITARY DISTRICT OF 
GREATER CHICAGO 


Mr. Anverson. Mr. Chairman and members of the subcommittee, 
this statement is given to refute with factual information some of 
the misrepresentations of the statement of Mr. Milton P. Adams of 
Michigan given in the hearings before this subcommittee on July 14, 
1959. The following has been given the same case headings as those 
of the opposition statement. 

Case I. The 2-mile-long open pit disposal of raw sludge: 

This is a series of open earthwalled sludge digestion tanks, operated 
on the same general principles as ordinary unheated separate diges- 
tion tanks. While unorthodox, this method of sludge disposal is not 
without precedent. 

Indianapolis, Ind., has used similar lagoons for disposal of all its 
‘sludge for more than 30 years; Houston, Tex., for part of its sludge 
for many years. This method receives favorable mention in a 1954 
report of the Ministry of Housing and Local Government (England) 
on the “Treatment and Disposal of Sewage Sludge.” 

The sludge digested and stored in these earth pits is not all raw 
sludge, but a mixture of waste activated sludge, some preliminary 
tanks sludge and digested Imhoff tank sludge. 

The sewage treatment operation in Chicago is the largest and 
most complete in the world and the Sanitary District’s problem of 
disposing of 800 tons (dry solids basis) per day of sewage sludge is 
a tremendous operation, perhaps beyond the comprehension of a sani- 
tary engineer whose experience has been limited to plants for smaller 
cities where streams are plentiful and water is not scarce. 

The overall disposal of this 800 tons per day averages about as 
follows: 30 tons are grit (largely sand, easily removed), 60 tons per 
day are disposed of at the Calumet plant; leaving 710 tons per day 
to be handled at the West-Southwest plant where 420 to 450 tons per 
day are heat dried and sold for fertilizer, about 180 to 200 tons 
digested in the West Side Imhoff tanks, and 60 to 110 tons digested 
in the sludge lagoons. 

The sanitary district considers the lagooning of undigested sludge 
as undesirable and temporary. The temporary and emergency status 
still exists for disposing of some excess sludge from the West-South- 
“west sewage treatment works. 

A contract in the amount of $11,870,000 was awarded on June 11, 
1959, for a 200-ton-per-day wet-oxidation sludge disposal unit at the 
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West-Southwest plant. The completion of this unit within 2 years is 
expected to make emergency lagooning unnecessary. 

The above action was pursuant to a statement of policy adopted by 
the board of trustees on March 12, 1959, authorizing additional sludge 
disposal facilities as follows : 

At West-Southwest works: 250 tons separate, heated, sludge diges- 
tion, 300 tons wet oxidation process. 

At Calumet works: 75 tons separate, heated, sludge digestion. 

A copy of this statement of policy was transmitted to the Solicitor 
General on March 24, 1959. Note that the above actions are prior to 
the only after April 1959 mention in the public press of the opposi- 
tion’s statement, which inferred that the April statement actuated the 
implementation of the sanitary district’s action. 

Also, our above action was preceded by several years of our study 
and experimental work on this difficult sludge disposal problem. The 
200-ton wet oxidation unit will be the first large installation of this 
process for sludge disposal. 

The relatively clear supernatant or surface water overflow from 
the sludge lagoons may have an oxygen demand equivalent to the raw 
sewage of 20,000 persons. 

However this is only 2.5 percent of the residual oxygen demand 
which remains after 90 percent treatment of a population equivalent 
of more than 8 million persons. 

CaseII. Thesharp drop in operating efficiency * * *: 

The opposition statement contained a tabulation of sanitary dis- 
trict operating results from 1952 to 1957. Results for 1958 and the 
first 6 months of 1959, were known to the opposition but not included 
in their statement. 

The whole truth, that is including the available data for 1958 and 
1959 would have considerably mame, sea this argument. The same 
tabulation of sanitary district operating results brought up to date 
would be as follows: 

In 1958 the percent of b.o.d. removal was up to 90.6 and solids 
removal 87.6, and for the first 6 months of 1959 the average is 90.5 
b.o.d. removal and 85.5 solids removal. 

(The chart referred to follows :) 


Sewage 
treated— [Percent b.o.d.| Solids—tons | Percent solids 
million removal per day raw removal 
gallons+ sewage 
per day 
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The Supreme Court’s opinion (281 U.S. at p. 200) recognized that 
the percentage of purification would vary from 85 to 90 or more. 

Note that the lowest average b.o.d. removal, in 1957, was 85.6 percent 
and that for 1958 and 1959 it is 90.6 and 90.5 percent. 





338 WATER DIVERSION FROM LAKE MICHIGAN 


A reasonable explanation of the temporary decline in efficiency has 
been outages of tanks due to the replacement of the entire aeration 
system in the vast 900-m.g.d. Southwest plant. 

In the concluding paragraph of the opposition statement of its 
case II a good argument for additional diversion was made, probably 
unwittingly. 

A drop of 5 percent in b.o.d. removal was mentioned as disastrous 
and equivalent to the raw sewage of 430,000 people discharging into 
the small stream entering Lockport. 

This is perfectly true. An overall b.o.d. removal of 90 percent 
average is about the most that can be expected; and a decline to 85 
percent at times may also be anticipated. 

So the average load going into the Illinois Waterway can be ex- 
pected to be equivalent to the raw sewage from 860,000 people; and 
at times, this load may be equivalent to the sewage from 1,290,000 
people. 

This is a tremendous load on a stream having an average flow of 
about 3,000 cubic feet per second. This in itself is a good reason why 
this bill should be passed and why the proposed test should be made, 
by competent and unbiased engineers. 

It would supply Congress with factual information, instead of the 
partisan conclusions, which have so freely been given over the past 
few years. 

Case III. The lack of district controls of certain industrial waste 
discharges within its jurisdiction * * *: 

The statement that the sanitary district lacks control of certain 
industrial wastes and permits industry to go its own way in waste 
treatment matters is not true. The opposition statement’s report of 
alleged testimony before the solicitor general is a misrepresentation. 
Actually the information given in hearings before the solicitor general 
on March 2 and 3, 1959, was to the effect that no treatment of indus- 
trial wastes was required prior to their discharge into sanitary district 
sewers unless the wastes were toxic, corrosive, or otherwise harmful to 
the sewage system and that dilution of industrial wastes with domestic 
sewage in the general sewerage system aided in effective treatment of 
the industrial wastes. 

Sanitary district records indicate that 98.6 percent of all known 
industrial wastes are intercepted and treated before discharge into the 
waterways. We do not believe that any large industrial area in the 
world can show as good a record in this respect. Wastes equivalent 
to the sewage of more than 3,500,000 people are thus handled. 

The investigation of industrial wastes has been routine with the 
district for more than 30 years past. A special separate group has 
been assigned to this task; and the results have been good. 

It has been found that working with industry has produced quicker 
results than would have been achieved by litigation. Industry has 
cooperated. This campaign has been continuous. This matter is 
under control. 

The opposition statement also gives a distorted account of the case 
of the United States v. Republic Steel Corp., International Harvester 
Co., and Interlake Iron Co. 

This was primarily a case involving silting of the Calumet River 
as a result of the deposit of inert suspended solids carried into the 
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river through cooling and quenching water outlets and spillage in 
ship unloading operations; not a sanitary problem. 

The height of absurdity was reached in ascribing blame for pollu- 
tion of the Calumet River to the sanitary district. The U.S. Circuit 
Court of Appeals, Seventh Circuit, has reversed the decision of the 
lower district court in which the U.S. district attorney had obtained 
an order against certain steel companies for alleged responsibility 
for inert deposits in the Calumet River and required them to dredge 
the river. 

Complaint was voiced by the opposition here because the sanitary 
district, they alleged, had not exercised authority and supervision 
over this matter. 

The very fact that the U.S. district attorney prosecuted this case, 
to restore navigable depths in this Federal navigation project is 
good evidence of the Federal jurisdiction in the premises and not 
a function of the sanitary district. 

All of the wastes in question were inert and would not cause 
pollution. 

It was a channel under the direct control of the Government; so 
it was not a matter for the sanitary district to handle. 

Case IV. Effect of heat on currently authorized diversion : 

The temperature effect on saturation values of dissolved oxygen 
in relation to the oxidation of organic wastes is not as simple as the 
opposition indicates. In this case the heating does not cause any 
loss of oxygen. 

It is true that the dissolved oxygen saturation level decreases with 
an increase in temperature. For fresh water, these values are: 

P.p.m. 

dissolved 

Fahrenheit : 

32° 
40° 
50° 
60° 
70° 
sa? 
90° 
100° 

Recording thermometers, maintained for many years, show the 
—_ of temperatures in the Chicago sanitary and ship canals to be 
as follows: 

At outer Drive Bridge (1,700 feet from Lake Michigan) : minimum, 
32° F.; maximum, 80° F. 

At Lockport (southwesterly end of canal) : minimum, 34° F.; maxi- 
mum, 90° F. 

The maximum temperature increase in the 36-mile length of the 
canal is only 10° F., a part of which is due to atmospheric heating. 
The maximum lowering in saturation level due to this 10° tempera- 
ture rise from 80° to 90° is only 0.8 p.p.m. (8.1-7.3 in the above table.) 

However, there is no loss of oxygen because the dissolved oxygen 
in the canal water is always. below the saturation level. 

The mixture of sewage treatment plant effluent, surface drainage, 
and lake water which composes the waters of the Chicago sanitary 
and ship canal has an oxygen demand such that the dissolved oxygen 
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content is never more than about one-half the saturation value (often 
near zero). 

So, by reference to the above tabulation, it would require heating 
the canal water some 50° or 60° above the present temperature range 
to ee loss of oxygen under these conditions of 50-percent saturation 
or less. 

There is no loss of oxygen due to heating of the canal waters. Addi- 
tional diversion is not requested for use as condenser-cooling water. 

Case V. Additional diversion from Lake Michigan is not in order 
to overcome the solids-depositing effect of uncollected or untreated 
municipal and industrial wastes or its accompanying biological oxy- 
gen demand: . 

The charges of laxity in collecting and treating sewage and indus- 
trial wastes, apparently based on superficial information, are exag- 
gerations and repetitions of case IT and case ITI. 

The conditions purported to be represented by the colored slides 
and sampling of Michigan Associates, Inc., which were presented on 
July 14, 1959, have been explained by the sanitary district’s director 
of laboratories. 


COMPARISON OF CHICAGO’S SEWAGE TREATMENT WITH OTHER GREAT LAKES 
CITIES 


In the statement of the attorney general of Michigan also in the 
report on a survey of the Chicago sanitary canal and the Calumet-Sag 
Channel by Michigan Associates, consulting engineers, both submitted 
July 14, 1959, it is stated that : 

In fact, if the sanitary district would make its collection and treatment works 
perform as efficiently as do the cities of Milwaukee, Cleveland, and Toronto, 
the probabilities are that the domestic pumpage of 1,800 cubic feet per second 
should be returned to the lake in the form of effluent emanating from its sewage 
treatment plants, as it done by every other municipality on the Great Lakes with- 
out suffering any deleterious effects to their health and welfare. 

The attached tabulation gives an actual comparison of the degree of 
treatment given sewage by the larger cities on the Great Lakes, prov- 
ing conclusively that Chicago gives a higher degree of treatment than 
any other large city on the Great Lakes with the possible exception 
of Milwaukee, and in 1958, in spite of a higher percentage removal, 
Milwaukee’s effluent was nearly twice as bad as Chicago’s (b.o.d. Mil- 
waukee, 18 p.p.m.; Chicago, 10 p.p.m.). 

In this tabulation we have given the latest population estimate of 
the type of treatment and the percentage removal of b.o.d. and sus- 
pended solids. Note that Milwaukee has 94 percent removel of b.o.d. 
and 92.5 percent of suspended solids. Toronto, Canada, which was 
cited as a good example, has at the present primary treatment only 
of most of its sewage and its removal is only 35 percent of b.o.d and 
45 percent of solids. Buffalo, N.Y., with only primary treatment, has 
29 percent removal of b.o.d. and 34 percent removal of suspended 
solids. 

Erie, Pa., which has a high-rate aeration system recently put into 
operation, has only 70 percent removal of b.o.d. and of suspended 
solids. 

Cleveland, Ohio, which has primary treatment for one of its plants 
and complete treatment for two averages out of 70.4 for b.o.d. re- 
movals and nearly 75 percent on solids. 
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Toledo, Ohio, only 37.5 percent removal of b.o.d. and 47.8 percent 
of solids. Detroit, with primary treatment only, has only 36 percent 
removal of b.o.d. and less than 52 percent of suspended solids. Chi- 
cago, with a much larger population than any of these, a human 
population of 4,900,000 estimated at present, has 90.6 percent removal 
of b.o.d. and 87.6 percent removal of suspended solids. 

Senator Krerr. What is the source of this information? 

Mr. Anverson. This information was compiled by Greeley & Han- 
sen Associates, consulting engineers retained by the sanitary district. 

Mr. Yates. Which is one of the firms, Senator, recognized by every- 
body as being completely impartia] and one of the outstanding sani- 
tary engineering firms in the field. 

(The chart referred to follows :) 


Sewage treatment by cities on Great Lakes 


Sewage treatment 


1958 popu- 
lation Removals, percent 
(metropol-| Type of 
treatment 


Milwaukee, Wis 1 : Complete. bs .5 | 2d plant planned. 
Toronto, Canada Primary - - \ ‘ Plant extensions to be fin- 
ished in 1961 will provide: 
complete treatment. 
| (ee 576, 000 |...do__---- \ k 
Erie, Pa. --| 2160,000 | High rate ‘ \ Plant recently completed. 
aeration. 
Cleveland, Ohio 31, 186,900 | Part pri- 
mary, 
part 
com- 
plete. 
Toledo, Ohio Primary - - ‘ , Plant extensions to be fin- 
ished this year will provide 


complete treatment. 
Detroit, Mich 


Oe eee 
Chicago, Ill Complete. 


1 Estimated. 
2 1957. 
31954. 


Note.—In 1958, the B.o.d. in the Milwaukee plant effluent averaged 18 parts per million compared with 
only 10 parts per million in the effiuent from the Chicago plants. 


Mr. Anverson. In conclusion, while the sanitary district is con- 
fident we have a highly competent technical staff and that our opera- 


tions are efficient, we have retained (at a cost of over $100,000) an 
outstanding firm of consulting sanitary engineers, Greeley & Hansen, 
to review and make recommendations on our operations and future 
programs. 

The orders covering this action and the appointment of Greeley & 
Hansen are set out fully in the attached photostats of the official pro- 
ceedings of the board of trustees of the Metropolitan Sanitary Dis- 
trict of Greater Chicago for January 23, 1958. 

Partial reports on specific problems in the interim have already 
been submitted by the consulting engineers and prompt action exer- 
cised thereon by the sanitary district. The final reports are now being 
processed. 

These actions are indicative of the sanitary district’s desire to im- 
prove wherever possible its operations. 
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That concludes the statement. I shall gladly try to answer any 
questions presented by the committee members. 

Senator Kerr. How do you account for the fact that Milwaukee has 
94 percent removal and next in line is 90.6, Chicago ? 

Mr. Anpverson. That is accounted for by the larger amount of 
diversified industrial wastes. For example, at out North Side sewage 
treatment plant work, which incidentally is about twice the size of 
Milwaukee’s major plant, we often have treatments of 95 percent 
removal but at both the Calumet plants and the west southwest plants 
there are enormous quantities of industrial wastes that are difficult 
to properly control at all times. 

enator Kerr. Can you break these figures down and put them into 
the record in relation, No. 1, to removal percentage with reference 
to production of wastes, No. 2, removal percentage with reference 
to—what do you call the other—organic waste? 

Mr. Anverson. Domestic sewage. 

Senator Kerr. Does that term apply to human sewage? 

Mr. Anperson. Organic waste could apply to other. 

Senator Kerr. Is it referred to as human ? 

Mr. Anperson. We usually refer to that as domestic sewage. 

Senator Kerr. Will you put those figures into the record ? 

Mr. Anverson. I doubt if we can do that because, as explained be- 
fore, the industrial wastes are taken into the general sewage systems 
so that we do not keep independent records of that. 

Senator Kerr. Would an estimate from this engineering firm of 
Greeley & Hansen be available to you on that ? 

Mr. Anperson. Wecan make an estimate of it. 

Senator Kerr. I say would an estimate be available from this firm? 

Mr. Anperson. I’m notsure. It might be. 

Mr. Griciix. We will try. 

Senator Kerr. We will appreciate it if you would get it and put 
it into the record. 

Mr. Grigtix. We will be glad to endeavor to get that. 

Senator Kerr. Are there any questions ? 

Senator McNamara. Mr. Chairman, I understand that the gentle- 
man who just testified is an employes of the Metropolitan Sanitary 
District of Chicago, is that right ? 

Mr. ANperson. That’s right, sir. 

Senator McNamara. What is the metropolitan district? Is it defi- 
nitely outlined ? 

Mr. Anperson. Yes, the metropolitan sanitary district includes 
practically all of Cook County. There are a few areas which are not 
included, but it includes not only the city of Chicago but 80-odd cities 
and villages outside of the city of Chicago. 

Senator McNamara. Practically all of Cook County ? 

Mr. Anperson. Yes, sir. 

Senator McNamara. How did this district come into being? 

Mr. Anverson. The sanitary district was created by the State legis- 
lature I believe it was in about 1898 or 1899 for the specific purpose of 
protecting the waters. 

Senator Kerr. Handling sewage of the metropolitan area and pro- 
tecting the waters of the stream by doing so? 

Mr. Anperson. Yes, sir. 
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Senator McNamara. Thank you, Mr. Chairman, that is all. 

Mr. ANpERSON. Yes, sir. am 

Senator Kerr. Very good. All right, Mr. Griglik. 

Mr. Grict1x. We have another witness, Mr. Chairman. With your 
permission { should like to introduce Mr. Horace P. Ramey, our for- 
mer chief engineer and authority on hydraulics. 

Senator Kerr. All right, Mr. Ramey. 


STATEMENT OF HORACE P. RAMEY, CONSULTING ENGINEER 


Mr. Ramey. Mr. Chairman and members of the subcommittee, this 
statement is made in support of H.R. 1 and S. 308 and to refute some 
of the ridiculous and self-serving statements made to this committee, 
in opposition to this bill, July 13 and 14, 1959. The committee is 
entitled to factual information, rather than personal and biased opin- 
ion. All that is stated herein can be documented. 

The items to be covered are as follows: 

1. The statement that the maximum effect of a 1-year diversion 
of water, at Chicago, will be felt at Niagara and in the St. Lawrence 
River, 3.5 years after said diversion has started, and 2.5 years after 
it has ceased. 

2. The alleged prospective loss of power by the New York Power 
Authority ; and by Canada. 

3. The alleged prospective loss to navigation, from a temporary 
lowering of lake levels, by one-fourth of 1 inch. 

4. The pollution of the South Fork of the South Branch of the 
Chicago River, parts of what were known as the Stock Yards Slip and 
as Bubbly Creek. 


BERRIGAN REPORT 


The study of the “Effects of an Additional Diversion of Water from 
Lake Michigan, at Chicago” by competent Army Engineers, under 
the direction of General Berrigan, published in 1957 as Senate docu- 
ment No. 28, 85th Congress, 1st session, should be considered as 
factual and unbiased. In this statement it will be referred to fre- 
quently as the Berrigan report. It contains data which directly 
refutes statements heretofore made to this committee. It has been 
available to all parties. 

(1) Time of maximum effect at Niagara and in the St. Lawrence, 
from a 1-year diversion of water from Lake Michigan at Chicago. 

One witness, representing the New York Power Authority, stated 
to the committee July 13, 1959 (p. 183 of the typed record), that the 
maximum effect of a temporary 1-year diversion of 1,000 cubic feet 
per second of water from Lake Michigan at Chicago would be felt in 
the St. Lawrence River 3 years later. 

No competent hydraulic engineer would arrive at such an absurd 
conclusion and even a layman, with ordinary commonsense, should 
know better. As a matter of fact, 3 years after the temporary diver- 
sion had started, and 2 years after it has ceased, about two-thirds of 
its effect would have been dissipated. 

Because of the distance from Chicago to the outlets from Lakes 
Erie and Ontario, there is a lag between the time the diversion is made 
at Chicago and the time its effect would reach Niagara and the St. 
Lawrence. 
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The Berrigan report shows this lag as 3 months at Niagara (plate 
8) and as 6 months in the St. Lawrence (plate 9). 

Since the study, by General Berrigan, was made for a 3-year tem- 
porary diversion, the maximum reduction in outflow at Niagara was 
shown as 586 cubic feet per second to occur 39 months after the start 
of the diversion (plate 8 and table 2, p. 55) ; and in the St. Lawrence 
“ a feet per second to occur 42 months after the start 

plate 9). 

Illogical misinterpretation of these figures may have been the rea- 
son for the absurd conclusion that the maximum effect would be de- 
layed 3 years after the cause. 

Table 2, page 55, of the Berrigan report shows that the reduction in 
outflow at Niagara, due to a 1,000 cubic feet per second diversion at 
Chicago, would be only 25 cubic feet per second at the end of the first 
3 months of diversion, and 240 cubic feet per second at the end of 15 
months, which latter figure would be the maximum ever for a 1-year 
diversion. 

Similarly, table 3, page 56, of this report shows that the reduction 
in outflow in the St. Lawrence River would be only about 20 cubic 
feet per second at the end of the first 6 months of diversion and 22) 
cubic feet per second at the end of 18 months, which latter figure 
would be the maximum for a 1-year diversion. Neglecting the first 
3 months at Niagara and the first 6 months in the St. Lawrence, the 
average for the year of effect at Niagara would be the reduction in 
flow of about 143 cubic feet per second; and for the year of effect in 
the St. Lawrence about 120 cubic feet per second. 

(2) Alleged prospective loss of power, by the New York Power 
Authority. A fair appraisal of the possible loss of power, due to a 
3-year diversion, appears in the Berrigan report; and was not con- 
sidered to be of any great consequence. On page 52 of this report, 
the following statement appears: 

For a 3-year increase in diversion the temporary character of the effects on 
dependable capacities is such as not to warrant evaluation. 

In hearings on H.R. 2 and S. 1123 in 1958 (which are a part of 
this record) the New York Power Authority submitted figures pur- 
porting to show that the estimates in the Berrigan report were far too 
low; in fact, about one-third as much as those claimed by the power 
authority. In these hearings, July 13, 1959, additional figures were 
submitted by the power authority, purporting to show that the loss 
from a 1-year diversion would be $518,123. 

This can be compared with the Berrigan estimate of $426,597 for a 
3-year diversion, and the power authority 1958 estimate of $1,268,204 
for a 3-year diversion. Surely these prospective losses, as claimed by 
the power authority, are greatly exaggerated. 

On March 9, 1959, Congressman Blatnik submitted in connection 
with H.R. 1, the report of the Committee on Public Works, of the 
House of Representatives, 86th Congress, Ist session. On page 2 of 
this report, referred to as the Blatnik report, is the following state- 
ment: 

With respect to hydroelectric production, there would be a theoretical loss 
at the United States and Canadian hydroelectric plants at Niagara Falls and on 
the St. Lawrence River. Several computations of these losses have been made 


by authorities in the hydroelectric power field and the committee, after exami- 
nation, has accepted the method of computation which indicates that the net loss 
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might be in the neighborhood of $36,000 per year for the 15-year period during 
which the effect of the diversion would be felt. The committee has weighed 
this figure in the light of the gross annual value of power produced at the 
U.S. plants at Niagara and on the St. Lawrence River, which would be some- 
where in the neighborhood of $50 million a year. 

In the Berrigan report, table 23, page 72, shows the reductions in 
power, at Niagara and in the St. Lawrence, due to a reduction in flow 
of 1,000 cubic feet per second at these places. Such reduction could 
result only from a permanent diversion; and only after the 15 years 
necessary to cause its full effect, had elapsed. 

The power authority appears to have used figures of table 23, or 
figures near them, in estimating losses due to a 1-year diversion, re- 
sulting in an exaggerated amount. As stated above, the average 
reductions in flow at Niagara and in the St. Lawrence, for the first 
effective 12 months, would be about 143 and 120 cubic feet per second, 
respectively ; and the reductions in flow at the end of these 12 months 
about 240 and 220 cubic feet per second, respectively. 

Of course, there would be losses in the succeeding years, as these 
reductions in flow returned to zero, but they would be important for 
only 2 or 3 years and negligible after 5 years. The total loss, spread 
over the year of diversion and the 4 or 5 years of recovery apparently 
would be less than half of that computed by the power Sutsaeiey, 

The great divergence between the Berrigan estimate and those of 
the New York Power Authority appears to be in the matter of 
capacity losses. The power authority figures capacity losses at about 
two-thirds as much as energy losses. The Berrigan report apparently 
ignores capacity losses. As a matter of fact, there can be no capacity 
loss until the capacity for which such loss is claimed can be marketed. 

Considering the fact that an average of 130,000 cubic feet per second 
of water is available for power at Niagara (with operations at 70 
percent power factor) and 221,000 to 263,000 cubic feet per second 
(Berrigan report, table 4, p. 56) are available in the St. Lawrence 
(power factor 85 percent) it seems absurd to claim any prospect for 
any capacity loss, at either place, from a reduction in flow of 220 to 
240 cubic feet per second, for a few months. This will be the case for 
at least the next 10 to 15 years. 

One witness stated that the annual loss, due to a diversion of 
1,000 cubic feet per second of water at Chicago (which would mean 
a reduction in flow at Niagara of 240 cubic feet per second for 
the maximum month, and about 143 cubic feet per second average 
for the year apparently figured) would be $1 million. 

If this could be true, the net income from the use of 130,000 
cubic feet per second at Niagara and 240,000 cubic feet per sec- 
ond in the St. Lawrence, should result in astronomical figures. This 
same witness stated that the annual revenue of the New York Power 
Authority was about $50 million. The official statement, Power 
Authority, State of New York, January 5, 1959, gives annual es- 
timated revenues of $82,663,000. Some of the figures presented to 
this committee are certainly not consistent. 

The press reported July 19, 1959 (see photostat attached of arti- 
cle from Chicago Tribune) that an overflow of 10,000 cubic feet per 
second of water was now running to waste in the St. Lawrence 
River above the power dams. At this place control works are op- 
erated under conditions specified by the International Joint Com- 
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mission to hold the water. levels of Lake Ontario between eleva- 
tions 244 and 248 feet above mean sea level. Even in this year 
of low lake levels, it is feared that if this water should be stored 
in Lake Ontario for future use of power, the level of that lake 
would rise high enough to cause damages to shore properties and 
render the’ responsible parties liable to suits for damage, from prop- 
erty owners. Hence it is allowed to pass down the stream unused. 

The amount now reported to be running to waste, 10,000 cubic 
feet per second, is 45 times the maximum amount the flow of the 
St. Lawrence River would be reduced by a temporary diversion 
of 1,000 cubic feet per second for 1 year at Chicago. Hence about 
8 days of such wasteage would cause as much loss of power in 
the St. Lawrence River as would the entire diversion of 1,000 cubic 
os per second for 1 year proposed in this pending bill H.R. 1 and 

. 308. ) 

This incident of real fact is a fair example of the trifling effect 
on loss of power from the proposed temporary diversion for test 
purposes. Any actual loss could never be measured, and could only 
be computed theoretically as a minute item. 

(3) Alleged prospective loss to navigation, from a lowering of 
lake levels, by one-fourth of 1 inch. 

The Berrigan report, tables 5 and 6, pages 56-57, shows the low- 
ering effect of a diversion of 1,000 cubic feet per second, upon Lakes 
Michigan, Huron, and Erie, to be 0.02 foot, or one-fourth inch; 
and that this is accomplished about the end of 1 year. This is the 
maximum effect, for recovery of levels will start as soon as the 
diversion has ceased. Five months’ time would be required to ef- 
fect a lowering of one-eighth of an inch. The one-fourth inch low- 
ering would be in effect for only a month or two and recovery, 
back to the one-eighth lowering, would be accomplished in 12 to 15 
months. 

These amounts are so small that they hardly need consideration in 
a l-year temporary diversion. General Berrigan, page 53 of his 
report, did not consider even a five-eighth inch lowering sufficient 
for evaluation. 

Boast. may load to the last inch, but probably not to the last quar- 
ter inch. A vice president of the Inland Steel Co. stated that his 
company loaded boats in increments of 3 inches. This one-fourth 
inch must be considered in connection with the facts that Great 
Lakes levels are subject to a change of as much as 1 foot in an hour, due 
to a change in the direction of the wind; and that they regularly fluctu- 
ate 1 foot, or more, from winter to summer levels. On long-term cycles 
they fluctuate 5.1 feet on an annual average basis, 6.3 feet on a monthly 
average basis, 8 to 9 feet on daily averages; and even more on hourly 
averages. 

The Berrigan report, page 74, shows table 30 (photostat herewith), 
the composition of bulk cargo fleet on the Great Lakes, United States 
owned, 

This table shows then 267 boats, drawing 20.3 feet to 22.4 feet. of 
water, which can hardly be considered as affected by a temporary one- 
fourth inch lowering. The boats with drafts of 26.6 to 26.8 feet, which 
could be effected by a quarter-inch lowering, number only 36. This 
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latter group is expected to increase to 151 boats, by 1985. However, 
in a lowering due to a 1-year diversion, for test purposes, only the 36 
large boats now in existence should be considered ; and this considera- 
tion is a part of the proposed study. | ; 

If the navigators felt actual concern over the prospective lowering 
of lake levels, by one-fourth inch, it could be expected that they would 
advocate the construction of regulating works for Lakes Michigan, 
Huron, and Erie, as recommended many times in the past. The outflow 
of Lake Superior has been under close control since 1917, to the detri- 
triment of the lower lakes, on many occasions. 

Lake Ontario is now under control, by works recently completed in 
the St. Lawrence River. The outflow from Lake Erie can be con- 
trolled, to some extent, by operation of the International gated control 
dam in the Niagara River, but there is no manual control of the 
outflow from Lake Huron, a most important item. 

According to many studies of regulation of the Great Lakes, 1896 
to date, water levels of Lakes Michigan, Huron, and Erie could be 
held within a range of 2.5 feet (much less than the natural range) ; 
and the low-water level could be raised more than 1 foot. Minimum 
outflows from the lakes (monthly averages) could be increased as much 
as 20,000 cubic feet per second, to the considerable benefit of power. 

Studies are now being made, by Army Engineers, of regulation of 
Lakes Michigan-Huron, but a favorable recommendation cannot be 
expected if, as in the past, only the saving to navigation is evaluated. 

If all the economic benefits to the Great Lakes region, such as in- 
crease in power, protection of shore property from damages due to 
high water, stable levels for recreation, and so forth, could be con- 
sidered, the construction of regulating works would be demanded. 

(4) Pollution of the South Fork of the South Branch of the Chicago 
River. Bubbly Creek. 

On July 14, 1959, the committee was shown pictures Nos. 18 and 19 
(p. 264 of the typed record) of the water in the South Fork of the 
South Branch of the Chicago River. This stream, about 114 miles 
long, is grossly polluted. In that respect, it may even surpass the 
Mahoning River, in northern Ohio. In past years this stream was even 
more grossly polluted. It is navigable and has two dead ends. 

At a point, perhaps a mile or a half mile south, or upstream from 
where the picture was taken, the South Fork branches into the east 
arm and the west arm. 

The east arm extended easterly, on the line of 39th Street (Persh- 
ing Road) to Halsted Street, and was known as the Stock Yards Slip. 
A 20-foot diameter conduit, in 39th Street, from the Lake Michigan 
shore to Halsted Street, conducted sewage from the South Side area 
of Chicago (35th Street to 87th Street) into the Stock Yards Slip; 
and fresh water from the lake, in amounts as high as 2,000 cubic feet 
per second, to dilute the sewage and flush the South Fork of the South 
Branch. This was the method of operation, 1910 to 1922. 

In 1923 the lake water intake was closed, the 39th Street conduit 
was extended west to Racine Avenue about a half mile, where a new 
pumping station was built, to pump only storm water into the South 
Fork. The sewage pasesd on to the southwest sewage treatment works, 
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in Stickney. The Stock Yards Slip was filled in and Pershing Road 
was built over it. 

The west arm extended southwesterly from near Racine Avenue 
and 38th Street to Ashland Avenue, a short distance south of 39th 
Street and then west about a half mile to about Damen Avenue. 

The only flow in this arm was sewage and some occasional storm 
water. This was the stream known as Bubbly Creek. 

All of it, south of 39th Street has been filled in. A bill is pending 
in the present Congress, H.R. 7948, to authorize the filling in of the re- 
mainder of this west arm, as far east as Iron Street, about a block 
from its junction with the South Fork. 

Except in times of storms, there is no flow in either the east arm 
or the west arm, or in the South Fork. During major storms, the 
storm water overflow from certain sewers discharges into the west 
arm; and storm water is: pumped into the east arm, at Racine Avenue. 

The situation is bad, but corrective steps are being taken, locally. 

As to the polluted water shown in the picture, the sanitary district 
has recognized this serious situation and has installed certain valves 
at the Racine Avenue pumping station, between the river and a sewer 
leading to the southwest sewage treatment works. 

On Saturdays and Sundays, at times, when the sewage load is light, 
this polluted water is bled from the river to the sewer and passed on 
to the sewage treatment plant, where it is treated as sewage. It is 
doubtful if any other municipality would go to this expensive extreme 
to clean up a bad situation. No industrial waste of any significance 
now enters this stream. 

Senator Kerr. Thank you very much, Mr. Ramey. Are thre ques- 
tions ? 

Senator McNamara. No questions, Mr. Chairman. 

Senator Kerr. Thank you very much, Mr. Ramey. Are there ques- 
one additional witness and that is Mr. George A. Lane, attorney, who 


will read a short message with reference to the rights and powers of 
Congress. 


STATEMENT OF GEORGE A. LANE, ATTORNEY, THE METROPOLITAN 
SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Lane. With the committee’s indulgence I should like to make 
a brief statement on two points of law. 

The opponents of H.R. 1 and S. 308 at these hearings have re- 
peatedly chatintael— 

1. The jurisdiction of the Congress to enact the proposed legisla- 
tion in view of the fact that certain questions, as to diversion of water 
from Lake Michigan at Chicago, are now pending before a special 
master appointed by the Supreme Court of the United States. 

They have also challenged— 

2. The power of Congress to divert water from the Great Lakes 
watershed to the Mississippi watershed as proposed by these bills. 

A brief summary on these two legal points, of the legal authorities 
in support of the power of Congress is respectfully submitted for the 
information of the committee. 
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COMPLETE JURISDICTION OF THE CONGRESS OVER NAVIGABLE WATERS 


Since the early 19th century, the Supreme Court of the United 
States has recognized that the power of the Federal Government over 
navigable waters is plenary. 

The general principle, enunciated so clearly in the early history of 
our judiciary, and adhered to without variation to the present day is 
that the commerce clause of the Constitution grants completely to the 
Federal Government control of navigable waters, subject only to other 
(and for the purpose of this discussion inapplicable) constitutional 
limitations Gibbons v. Ogden (9 Wheat. 1, 189, 190, 197). 

This power of the Federal Government is properly exercised by its 
legislative branch, the Congress of the United States. Gibbons v. 
Ogden (9 Wheat. 1,196). It is a power which may be used by Con- 
gress to erect structures in the bed of navigable streams, construct 
jetties, alter channels, close channels, build dikes which interfere with 
or cut off accessibility to navigable waters, construct harbor lines 
which preclude uses and improvements of property and riparian 
owners are subject to the servitude of the Federal governmental power 
exercised through Congress. 

South Carolina v. Georgia (93 U.S. 4); Gibson v. United States 
(166 U.S. 269) ; Seranton v. Wheeler (179 U.S. 141) ; Chicago Bur- 
lington & Quincy Railway Co. v. Drainage Commission (200 U.S. 
561) ; West Chicago R.R. Co. v. Chicago (201 U.S. 506) ; Union Bridge 
Co. v. United States (204 U.S. 364) ; Philadelphia Co. v. Stinson (223 
U.S. 605); United States v. Chandler Bunker Co. (229 U.S. 53); 
Jackson v. U.S. (230 U.S. 572); John Horstmann Co. v. U.S. (257 
US. 1388) ; U.S. v. River Rouge Improvement Co. (269 U.S. 411, 419). 

This power of Congress, while limited in application in the deci- 
sions above cited to navigation, and matters directly incident thereto, 
has been recently broadened by the Supreme Court of the United 
States. 

In the leading case of United States v. Appalachian Power Co, (211 
U.S. 377 at p. 426), the Court said: 

In our view, it cannot properly be said that the constitutional power of the 
United States over its waters is limited to control for navigation. * * * Flood 
protection, watershed development, recovery of the cost of improvements through 
utilization of power are likewise part of commerce control. * * * The point is 
that navigable waters are subject to national planning and control in the broad 
regulation of commerce granted the Federal Government. 

The most explicit example of the primary power of the Congress 
over the Supreme Court in this field is the Wheeling Bridge case 
(Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How. 421). 
In that case the Supreme Court (13 How. 625), had declared a bridge 
across the Ohio River to be an obstruction and had ordered the bridge 
either removed or elevated. 

However, when Congress, after the Supreme Court decree, declared 
the bridge to be a lawful structure the Court held that the bridge was 
no longer an unlawful obstruction and that, therefore, its own decree 
was no longer operative. 





350 WATER DIVERSION FROM LAKE MICHIGAN 


The Court has further held that a determination by Congress as to 
navigability is conclusive. In United States v. Chandler-Dunbar Co. 
(229 U.S. 53 at pp. 64, 65), the Supreme Court said: 


So unfettered is this control of Congress over the navigable streams of the 
country that its judgment as to whether a construction in or over such a river 
is or is not an obstacle and a hindrance to navigation, is conclusive. Such 
judgment and determination is the exercise of legislative power in respect of a 
subject wholly within its control. * * * The conclusion to be drawn is, that 
the question of whether the proper regulation of navigation of this river at the 
place in question required that no construction of any kind should be placed or 
continued in the river by riparian owners, and whether the whole flow of the 
stream should be conserved for the use and safety of navigation, are questions 
legislative in character; and when Congress determined, as it did by the act of 
March 3, 1909, that the whole river between the American bank and the inter- 
national line, as well as all of the upland north of the present ship canal, 
throughout its entire length was “necessary for the purposes of navigation of 
said waters and the waters connected therewith,” that determination was con- 
clusive. 


_The power of Congress over navigable waters includes the power of 
diversion from one waterway to another. 

The argument has been presented to the committee that it is be- 
ee the power of Congress to authorize the transfer of water of 

ake Michigan from the Great Lakes-St. Lawrence watershed to the 
Mississippi watershed. = 

There is no such limitation in the grant to Congress to regulate 
national interstate and foreign commerce. The power to contro] navi- 
gation under the commerce clause is a national power and for the 
purpose of this control navigable waterways are the public property 
of the Nation (Gilman v. Philadelphia, 3 Wall. 713, 725), and sub- 
ject to such restraint as Congress may deem proper from a national 
viewpoint, not limited by the interests of any particular port, har- 
bor, State or States, watershed, or any territorial division in the 
Nation. , A 

Chief Justice Marshall stated in Gibbons v. Ogden (9 Wheat. 1, 
197) : 

If, as has always been understood, the sovereignty of Congress, though 
limited to specified objects, is plenary as to those objects, the power over com- 
merce with foreign nations, and among the several States, is vested in Congress 
as absolutely as it would be in a single government, having in its constitution 
the same restrictions on the exercise of the power as are found in the Con- 
stitution of the United States. The wisdom and the discretion of Congress, 
their identity with the people, and the influence which their constituents possess 
at elections, are, in this, as in many other instances, as that, for example, of 
declaring war, the sole restraints on which they have relied, to secure them 
from abuse. They are the restraints on which the people must often rely 
solely, in all representative governments. 

Under the language above set out there seems to be no difficulty in 
holding that Congress is properly exercising its power in diverting 
water from Lake Michigan to the Mississippi watershed. 

As further authority for this view, we cite the letter from the pres- 
ent Attorney General of the United States included in the hearings 
on H.R. 2, at pages 85 to 92, hearings before the Senate Committee 
on Public Works in the last session of Congress. 

There Mr. Rogers, then Deputy Attorney General, states: 
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But in addition, it is thought the Court’s opinion in the Appalachian Power 
Co. case supports the power of Congress to authorize the diversion of navigable 
waters from their natural watershed in aid of navigation on an artificial or 
another natural watercourse, even at the expense of some adverse effect upon 
navigation on the watercourse from which they are taken, “* * * The State 
and respondent, alike, however, held the waters and the lands under them 
subject to the power of Congress to control the waters for the purpose of com- 
merce * * *.” “In our view, it cannot properly be said that the constitutional 
power of the United States over its waters is limited to control for navigation. 
* * * Flood protection, watershed development, recovery of the cost of improve- 
ments through utilization of power are likewise parts of commerce con- 
trol. * * * The fact that the Commission is willing to give a license for a 
power dam only is of no significance in appraising the type of canditions allow- 
able. It may well be that this portion of the river is not needed for navigation 
at this time. * * * It (the dam) may fit in as a part of the river development. 
The point is that navigable waters are subject to national planning and control 
in the broad regulation of commerce granted the Federal Government.” 

From the standpoint of the existence of the power, there seems no substantial 
difference between a trans-basin diversion in furtherance of navigation in the 
substitute watercourse and a diversion changing the course of a river within 
its own watershed. 


In the current lake level litigation (Wisconsin et al. v. Illinois et al., 
Nos. 2, 3, and 4, October term 1958) the Solicitor General of the United 
States was requested by the Supreme Court to file an amicus curiae 
memorandum to express the views of the United States as a whole. 
The Solicitor General unreservedly accepted the views here expressed 
stating : 

The value in the flow of a navigable river is a value that inheres in the 
navigation servitude of the Federal Government and which the Government can 
grant or withhold as it chooses. United States v. Twin City Power Co. (350 
U.S. 222, 225). The plenary power of Congress over navigable waters empowers 
it to deny the privilege of obstructing them, or to impose terms on a grant of 
the privilege. United States v. Appalachian Electric Power Co. (311 U.S. 377, 
427). (Memorandum for the United States as amicus curiae, Nos. 2, 3, and 4 
Original, October 1958 term, U.S. Supreme Court.) 

In summary, uncontroverted legal authority, from the time of Chief 
Justice Marshall to the present day holds that the power of the Fed- 
eral Government over navigable waters is supreme and that Congress, 
in its exercise of that authority is not only paramount to the authority 
of the Supreme Court, but Congress conclusions are conclusive upon 
the judiciary. Subsidiary to Congress overall power is the clear right 
to transfer water from one watershed to another. 

Senator Kerr. Thank you, Mr. Lane. Are there questions? The 
Senator from Michigan ? 

Senator McNamara. Mr. Chairman, I would like to ask Mr. Lane 
just a couple of questions. You make the statement here in your open- 
ing remarks, that opponents of H.R. 1 and S. 308 have repeatedly 
challenged the authority of Congress at these hearings. 

Will you cite instances where these opponents have repeatedly chal- 
lenged the authority of Congress to legislate on this subject? 

Mr. Lane. Different witnesses have made the point. 

Senator McNamara. Youcan’t cite the instances. 

Mr. Lane. I believe we can. 
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Senator McNamara. If you can I think it would have been proper 
for you to have cited them in your testimony. You go into a great 
detail with many legal citations here, but you fail to cite specific 
instances which you claim are the very basis for your whole presenta- 
tion. 

Mr. Lane. Weshall. , 

Senator McNamara. I think this is a great weakness in your presen- 
tation. 

Mr. Lang. Weshall supply that. 

(The information requested is as follows :) 


THE METROPOLITAN SANITARY DISTRICT OF GREATER CHICAGO, 
Chicago, Ill., July 28, 1959. 
Hon. Rosert S. Kerr, 
Subcommittee on Flood Control, Rivers, and Harbors, 
Committee on Public Works, Washington, D.C. 


Dear SENATOR: At the hearings yesterday on H.R. 1 and S. 308, Senator 
McNamara requested support for my statement to the effect that opponents of 
this legislation had repeatedly challenged the authority of Congress (pp. 358, 359, 
report of proceedings vol. 3, Subcommittee on Flood Control, July 27, 1959). 
In response to his question, following are listed the references to the hearings 
of your subcommittee and the hearings on H.R. 1 before the House Committee on 
Public Works to this view of the opponents of H.R. 1 and S. 308: 


Hearings before Subcommittee on Flood Control, Committee on Public Works, 
US. Senate, July 13, 14, 1959 


Page reference 


Senator McNamara 

Senator Proxmire 

Senator Javits_-___.._..-- 

Governor Rockefeller, New York 

Mr. Davison, New York Power Authority 

Mr. Paul Adams, attorney general of Michigan 

Mr. Lefkowitz, attorney general of New York 

Mr. Roy Tulane, assistant attorney general of Wisconsin ! 
Mr. Herbert Naujoks, Great Lakes Harbors Association 


NOK eee eee 


( 1 an rl later stage of his testimony, Mr. Tulane c9nceded the power of Congress in this matter 
p. 234, vol. 2). 


Hearings before the Committee on Public Works, House of Representatives, 86th 
Cong., 1st sess., on H.R. 1 and others, Feb. 17, 18, and Mar. 3, 1959 


Name Page reference 
Mrs. Lois Forer, deputy attorney general of Pennsylvania i 
Mr. Harold Reed, attorney general of Ohio 
Mr. Paul Adams, attorney general of Michigan__ 68, 69, et seq., 227, 228, et seq. 
Senators Keating and Javits of New York 
Mr. Paul Reynolds, attorney general of Wisconsin 
Representative Feighan, Ohio 
Representative Griffin, Michigan 
Mr. Davison, New York Power Authority 
Representative Johansen 
Representative Baumhart, Ohio 
Mr. Herbert Naujoks, Great Lakes Harbors Association 
Respectfully submitted. 
GEorRGE A. LANE, Attorney. 
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Senator McNamara. If you can recite these repeated challenges I 
think it would add some weight to your testimony. 

Now you start out in your statement on page 2: 

Since the early 19th century, the Supreme Court of the United States has recog- 
nized that the power of the Federal Government over navigable waters is plenary. 

But despite this Chicago has several times taken this proposition 
up to the Supreme Court, even as late as 1956; is this not so? 

Mr. Lane. That is correct. 

Senator McNamara. That isall, Mr. Chairman. 

Mr. Grietrk. Mr. Senator, the Great Lakes States took it up. 

Senator McNamara. Did you not take it up in 1956 with the Su- 
preme Court ? 

Mr. Grietrk. I don’t think so. 

Senator McNamara. The city of Chicago? 

Mr. Lane. We did for the purpose of getting additional diversion. 

Senator McNamara. Of course. The record is replete with that. 

Mr. Yates. For several reasons. 

Senator McNamara. I don’t question the record. I don’t question 
thatatall. I just cite that you took it up. 

Mr. Yates. Shouldn’t the record be complete at this point, Mr. 
Chairman, to show that there was an emergency and that Congress 
was not in session and that there was a health hazard on the Illinois 
Waterway and that the Supreme Court was the only form available 
to deal with the emergency situation at that time ? 

Mr. Grietix. And I might add too that all of the States acquiesced 
with the exception of Wisconsin and that is why the Supreme Court 
allowed us that emergency relief, granting up to as much as 8,000 
cubic feet per second. 

Mr. Yates. Mr. Chairman, we have one more witness, the mayor of 
Chicago, who is presently testifying before the Senate Committee on 
Banking and Currency and is expected to be here within a few 
moments. 

I should like to take this time to point out several things. One is 
in connection with the amendments that were submitted. 

Senator Kerr. May I interrupt? 

Mr. Yates. Yes. 

Senator Kerr. My list has the notation that Mr. Nicholas Olds is 
here to testify. 

Mr. Grietrk. Mr. Chairman, this concludes the presentation of the 
sanitary district. 

Mr. Yates. With the exception of the mayor of the city of Chicago. 
I would just like to submit one document before Mr. Olds, who repre- 
sents the other side, is called to the witness stand. If the chairman 
will examine the amendments, as I am sure he will, he will find that 
we have on behalf of the proponents of the bill suggested amendments 
which will incorporate into the proposed study an examination of 
all possible methods of disposing of sewage by the Metropolitan 
Sanitary District of Greater Chicago. 
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We say to this committee we are willing to throw our entire opera- 
tion open to the scrutiny of the Government of the United States. 

We have nothing to hide. We want all of our operations to be 
placed before the public. We think we are doing the best job we 
can in spite of what the opponents say. They come forward with 
statements that are directly contrary to what we say in certain respects. 
Obviously the only way that this dispute can be settled is by having 
an impartial agency such as the Corps of Engineers and the Depart- 
ment of Health, Education, and Welfare, conduct a survey of this 
kind. 

With reference to the suggestion that was made by the witnesses 

on behalf of the opponents, namely the Michigan Associates Consult- 
ing Engineers, in which they say— 
In fact, if the sanitary district would make its collection and treatment works 
perform as efficiently as do the cities of Milwaukee, Cleveland, and Toronto the 
probabilities are that the domestic pumpage of 1,800 second-feet should be 
returned to the lake in the form of effluent emanating from its sewage treatment 
plants as is done by every other plant without suffering deleterious effects on 
its health and welfare. 

When I testified before this committee at its last session, I pointed 
out Mr. Chairman, that we had information which indicated if we 
did this, the lake before Chicago, before Michigan City, before St. 
Joseph, might be one huge cesspool, and I have here a chart of the 
surface of the waters of Lake Michigan which was prepared by the 
Weather Bureau when it was a part of the U.S. Department of Agri- 
culture in 1892, 1893, and 1894 showing special drifts and resultant 
currents of Lake Michigan. 

You will note the flow of the currents in a way in which it tends to 
revolve because of the shape of Lake Michigan at that point. 

Senator Kerr. Do you want that made a part of the record? 

Mr. Lane. May it be at this point? 

(The chart referred to follows :) 
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Mr. Yares. I checked with Mr. Reichelderfer of the Weather Bu- 
reau and with the Corps of Engineers both to determine whether there 
have been any subsequent studies made of Lake Michigan subsequent 
to the time that that study was made. The Corps of Engineers said 
that it has made no studies. 

Mr. Reichelderfer indicated to me that there were temporary studies 
made in an effort to bring that up to date and that study was con- 
firmed by the subsequent studies. 

Senator Kerr. You mean the evidence of the chart confirmed the 
situation in the latest studies? 

Mr. Yares. That is correct and that is the reason we proposed in 
one of the amendments that the Corps of Engineers make an authori- 
tative study at this time. 

Senator Kerr. The amendments are before the committee, Congress- 
man. We will give them appropriate consideration. 

Mr. Yares. I thank the chairman for that. 

We also in these amendments, if I may just wind up, over the com- 
pensation which the Government of Canada in its protests said was 
lacking. That is another amendment which is proposed here. We 
have offered, we have suggested that the study be held up until such 
time as we file an instrument of indemnification with the appropriate 
authorities. 

We have done everything that we can possibly do in order to coop- 
erate completely both with the opponents and with the Government 
of Canada in making this kind of a study. 

We believe that it should be made, and on behalf of the Metropoli- 
tan Sanitary District of Greater Chicago and those of us who believe 
this to be of vital importance to the State of Illinois, may I express our 
gratitude to the chairman and to the members of this committee for 
having accorded us the privilege of making our case. 

Senator Douglas indicated that he would like to have been here but 
he was called to another meeting and will be here shortly with the 
mayor of Chicago to present the mayor to this committee. 

Senator Kerr. Is Mr. Olds present ? 

Mr. Oups. Yes, sir. 

Mr. Yates. Mr. Chairman, may I just ask this, please? Senator 
Douglas has asked leave for permission to file a written statement 
with the committee as well. 

Senator Kerr. Very good. 

Mr. Olds? 


STATEMENT OF NICHOLAS V. OLDS, ASSISTANT ATTORNEY 
GENERAL OF THE STATE OF MICHIGAN 


Mr. Oups. Mr. Chairman and gentlemen of this committee: I re- 
ceived a call late Saturday evening that these hearings would be held. 
Obviously I have had no opportunity to prepare. 

Senator Kerr. Let me say this, Mr. Olds. This hearing today was 
for the proponents of the bill to answer statements and charges made 
by the opponents of the bill. Is that your purpose here, to appear 
for the proponents of the bill ? 

Mr. Oxps. No, I am here for the opponents of the bill on behalf 
of the State of Michigan. 
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Senator Kerr. We are going to have them I think a week from 
tomorrow. 

Mr. Ops. You are going to give us an opportunity to answer them 
a week from tomorrow ¢ 

Senator Kerr. Yes, sir. We are going to give the opponents the 
opportunity to appear again and I think the date will be a week from 
tomorrow, and certainly you will be advised so that you may have 
what the committee regards as an abundance of time. 

Mr. Oups. We are to appear before the special master appointed 
by the Supreme Court on Tuesday, August 4, at Philadelphia. Now 
if we could possibly work this meeting here to occur the day follow- 
ing, it would be greatly appreciated. 

Senator Kerr. Then we will have it at a different date. It is our 
purpose, Senator Wiley has requested permission to appear before 
this committee in opposition to this bill, and we will advise the Sen- 
ator a number of days ahead at a time that will be convenient to 
him and the committee, and if there are others who want to appear 
at that time, we will be glad to hear them. 

Mr. Ops. I had better then reserve any remarks I want to make 
until that time. 

Thank you. 

Senator Kerr. Congressman Michel, of Illinois, would like to file 
a statement and that will be received. 

Senator Kerr. I regret, Congressman, that your mayor did not 


arrive and we will be glad to have him file his statement if he so 
desires. 


(The letters referred to follow :) 


THE AMERICAN WATERWAYS OPERATORS, INC., 
Washington, D.C., July 17, 1959. 

Senator Rosert S. Kerr, 

Chairman, Subcommittee on Flood Control—Rivers and Harbors, 

Senate Public Works Committee, 

Washington, D.C. 


My Dear SENATOR Kerr: I am writing you on behalf of the American Water- 
ways Operators, Inc., the nationwide shallow-draft water carrier association, in 
support of H.R. 1, a bill to require a study to be conducted on the effect of in- 
creasing the diversion of water from Lake Michigan into the Illinois Waterway 
for navigation purposes, which is pending before your Subcommittee on Flood 
Control—Rivers and Harbors. 

This measure is of serious interest to the American Waterways Operators, 
Ine., and in particular to those operators who transport cargo over the Illinois 
Waterway and into and out of the port of Chicago. We support the theory 
that a practical test of the effect of increasing the diversion of water from Lake 
Michigan into the Illinois Waterway will serve a useful purpose and is needed. 

Our primary interest in the test diversion provided for by H.R. 1 is to de- 
termine the effect that such a diversion of additional water from Lake Michigan 
would have on navigation in the channels that are located in this area. Sec- 
ondarily, we are vitally interested in the effect such an increased diversion 
would have on the level of the Great Lakes, since the lakes are the only source 
from which additional water can be obtained for the Illinois Waterway. This 
waterway, a busy artery of commerce, is becoming more so all the time and is 
therefore vital to the continued industrial growth and prosperity of the area. 

Attached, as an appendix to this letter, is a list in net tons of the commodi- 
ties which are carried over the Illinois Waterway as well as a comparison of 
the total annual traffic in net tons and ton-miles for the years 1950, 1956, and 
1957. 

The need to improve the efficiency of the Illinois Waterway for navigation 
purposes is more than apparent in the steady growth of commerce over the sys- 
tem, as the attachment indicates. Also, there is an increasing number of plants 
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which are building facilities along the system in order to take advantage of the 
services of low-cost barge transportation. 

The growth of commerce on the Illinois Waterway has advanced so rapidly 
in recent years (almost 1 million net tons growth in 1957 over 1956) that already 
the point is being approached where the existing navigation facilities are in- 
adequate to handle present traffic. In the opinion of the members of the 
American Waterways Operators, Inc., it appears that a test of increased di- 
version should be made well in advance of the time when a crucial need for 
more water in the Illinois Waterway and in the connecting channels of the 
port of Chicago arises. We believe that it is expedient to determine the feasi- 
bility and practicality of diverting additional water from Lake Michigan in 
order to study the effect that such diversion would have on navigation, and in 
order to evaluate this data at the earliest possible time. 

Unquestionably additional water from Lake Michigan would increase the 
efficiency of navigation on the Illinois Waterway. And also unquestionably this 
increase in efficiency will benefit the economic growth and prosperity of the 
cities of the State of Illinois as a whole, but more particularly the increased 
efficiency will benefit the industries located along the waterway which use eco- 
nomical barge transportation as a service facility for their operations. Further- 
more, additional water will undoubtedly add to the production efficiency of the 
industries located along the system, as well as those industries which will locate 
there in the future and take their process water from these channels. 

Inland water carrier operations have proved a great stimulus to industrial 
growth as evidenced by the surge of industries to waterside sites to take full 
advantage of this economical mode of transportation in the movement particu- 
larly of their bulk raw materials. Anything that can be done to increase the 
efficiency of barge transportation over a particular system without detriment 
to other related areas in certainly desirable, not only from the standpoint of 
the industries which such a system serves directly, but in the interests of the 
overall economy of the general area. 

The growth of commerce on the Illinois waterway is an indication of the im- 
portance of barge transportation to the industries and consumers that this mode 
of transportation serves. In 1935, the year in which the entire Illinois waterway 
was opened to commerce upon completion of the present system of locks and 
dams, 1,695,120 net tons of commerce moved by barges and towboats over the 
waterway. By 1950, the commerce moving over the Illinois waterway had risen 
to 16,468,818 net tons. In 1956, 23,377,342 net tons moved over the Illinois water- 
way by barges and towboats. In 1957, the last year for which complete statis- 
tics are available, 24,234,066 net tons of commerce were transported over the 
Illinois waterway by barges and towboats. 

In 1950 the Illinois Waterway carried 2,734 million ton-miles of traffic and 
by 1957 the figure increased to 4,546 million ton-miles of traffic. 

As an indication of the growth and importance of navigation on the Illinois 
Waterway to the consumers and industries dependent upon this important 
means of transportation, the Corps of Engineers has studied and recommended a 
plan to add duplicate locking facilities on the Illinois Waterway so that the 
increased traffic and the commerce which can reasonably be expected to be 
generated in this area may be accommodated in the future. 

Speculation is rampant with the increased amount of traffic which the com- 
pletion of the St. Lawrence Seaway will bring to this area and which the con- 
necting Illinois Waterway will be called upon to handle. 

Finally, only time can tell what actual traffic impact the completion of the St. 
Lawrence Seaway will have upon the Ilinois Waterway. Also, for this reason 
there is a practical need for factual information on the effect such a diversion 
of water will have on the Great Lakes. 

The shallow-draft water carrier industry recognizes this need and for this 
reason we support H.R. 1, in that we feel that this is the only practical method 
of obtaining the needed information. No other method appears to be practical 
in providing a means of studying and evaluating the effect on navigation by the 
diversion of water into the Illinois Waterway. 

The bill, H.R. 1, proposes to increase the diversion from the present 1,500 
cubic feet per second to 2,500 cubic feet per second, in addition to domestic 
pumpage, so that a total annual average of not more than 2,500 cubic feet of 
water per second will flow into the Illinois Waterway. We understand that this 
will meet the test needs both for evaluating the effect of the diversion on the 
Great Lakes and their connecting channels as well as evaluating the effect of 
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the diversion on the efficiency of the Illinois Waterway insofar as navigation 
and other improvements which may result are concerned. . 

We further support the safeguards contained in this legislation which would 
give the Secretary of the Army direct control and supervision over the amounts of 
water to be diverted from Lake Michigan, and which would restrict diversion 
operations during time of flood on the Illinois, Des Plaines, Chicago, or Calumet 
Rivers. 

Studies by the Corps of Engineers, the results of which are incorporated in 
Senate Document 28, 85th Congress, first session, indicate that no irreparable 
damage will be caused by a test diversion such as is proposed by H.R. 1. 

On behalf of the barge and towing vessel industry, and particularly those ele- 
ments of the industry which operate over the [Illinois Waterway and over the 
channels in the port of Chicago, we urge that the Subcommittee on Flood Control, 
Rivers and Harbors report H.R. 1 favorably to the full Public Works Committee. 
We further urge that the bill be favorably reported by the full committee to the 
Senate, and that the Senate pass this measure promptly so that the necessary data 
may be accumulated as quickly as possible against the time when a crucial need 
may arise for water diversion to support the industries which depend on this 
waterway and the economical barge transportation that it provides for these 
many services. 

I would appreciate your incorporating this letter in the printed transcript 
of the hearings which your subcommittee is presently conducting on H.R. 1 so 
that the members of your subcommittee, as well as all members of the full com- 
mittee and the Senate, may have the benefit of the views of the interests repre- 
sented by the American Waterways Operators, Inc., with regard to this subject. 

Sincerely yours, 


BRAxToNn B. Carr, President. 


ILLINOIS WATERWAY 
LENGTH : 325 MILES FROM GRAFTON, ILL., TO CHICAGO, ILL. 


Total annual traffic 


Net tons Ton-miles 


16, 468, 818 | 2,734, 326, 681 
23, 377, 342 | 4, 373, 450, 714 
24, 234,066 | 4, 546, 078, 877 


Principal commodities for calendar year 1957 in net tons 


Commodity Lakewise Inland 
waterway 


Grain and grain products 1, 524, 918 
Sugar 


Standard newsprint paper. 

Paper and manufactures, n.e.c 
Bituminous coal and lignite 

Petroleum and petroleum products 
Sulfur 

Sand, gravel, crushed rock 

Nonmetallic minerals and manufactures 
Tron and steel 


gan 

Coal tar products 

Industrial chemicals 

Fertilizer and fertilizer materials 


196, 417 
23, 540, 022 
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GREATER DETROIT BOARD OF COMMERCE, 


Detroit, Mich., July 20, 1959. 
Irvine E. Moore, 


Chief Clerk, Committee on Public Works, 
U.8. Senate, Washington, D.C. 


Dear Moore: Thank you for informing us of the hearings on H.R. 1 and S. 308 
both dealing with Lake Michigan water diversion. 

We believe that Michigan and particularly Detroit will be well represented 
at the hearings and we would prefer to file our statement in opposition to passage 
of these bills. 

We would appreciate it if the attached statement would be made a part of 
the record. 

Sincerely yours, 


WILLIs H. Hatt, General Manager. 


STATEMENT OF THE GREATER DETROIT BOARD OF COMMERCE ON H.R. 1, S. 308, LAKe 
MICHIGAN WATER DIVERSION BILLS 


The Greater Detroit Board of Commerce, a nonprofit organization, representing 
business and industry in the Detroit Metropolitan area is vitally interested in 
the amount of water permitted to be permanently diverted from the Great Lakes 
Waterway. 

The above bills would permit the Chicago area to divert an additional 1,000 
cubic feet per second in addition to domestic pumpage, for a test period of 
1 year, through the sanitary and ship canal into the Illinois and Mississippi 
Rivers. 

In 1957, the Assistant Chief of Engineers for Civil Works, Department of the 
Army, made a report on “The Effect on Great Lakes and St. Lawrence River of an 
Increase of 1,000 Cubic Feet Per Second in the Diversion at Chicago.” This 
information, contained in Senate Document No. 28 and tables 5 and 6 therein, 
indicates that the full effect of increased diversion would not be fully apparent 
until the fourth quarter of the third year. The reduction in the lake levels 
and that of the connecting channels at that time would be 0.6 of 1 inch for each 
additional 1,000 cubic feet per second diverted from Lake Michigan. 

The Federal Government is spending $134 million for deepening the connecting 
channels in the Great Lakes to provide a maximum draft of 27 feet for the vessels 
using these facilities and the enlarged St. Lawrence Seaway. The U.S. Army 
engineers have estimated that lowering the lake levels 1 inch would mean lake 
shipping could transport 300,000 fewer tons of cargo a season through the connect- 
ing channels. This would mean a yearly shipping loss of more than $360,000. 
It seems obvious that a further increase in the amount of water diverted would 
partially negate the work now being done on the connecting channels, and would 
substantially impede the success of the Great Lakes-St. Lawrence Waterway. 

Treatment and purification of wastes and refuse of the water to the lakes 
is practiced by all other communities. Increased diversion of lake waters 
in the Chicago area would mean further abandonment of this principle, to the 
detriment of all other Great Lakes communities. 

For these reasons the members of the Greater Detroit Board of Commerce urge 
defeat of the bills before this committee. 


CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY, 
‘ Chicago, Ill., July 24, 1959. 


The CLERK, 
Subcommittee on Flood Control—Rivers and Harbors, of the Committee on 
Public Works, U.S. Senate, Washington, D.C. 


Dear Sir: Enclosed is testimony that the association of commerce and in- 
dustry would appreciate your making a part of the record in the hearings on 
H.R. 1, the lake diversion legislation. 

When the hearings have been completed and the record transcribed we would 
appreciate receiving a copy of the printed hearings. 

Sincerely yours, 
PRESTON PEDEN. 
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STATEMENT OF THE CHICAGO ASSOCIATION OF COMMERCE AND INDUSTRY ON H.R. 
1 AND S. 308, THE LAKE MICHIGAN WATER DIVERSION BILLS 


Mr. Chairman, members of the committee, my name is Preston E. Peden. 
I appear here today on behalf of the Chicago Association of Commerce and In- 
dustry, an association organized in 1904 representing Chicago business and pro- 
fessional interests. It is now composed of over 6,500 member companies and 
firms, With an active operating membership of 10,000 individuals representing 
such companies. We are the chamber of commerce of the Chicago Metropoli- 
tan area. Our interest in this lake diversion matter goes back as far as the 
date of the organization of our association. Any association operating as a 
chamber of commerce immediately recognizes the importance of a clean stream 
in a Federal navigable waterway serving its area and the importance of an 
adequate sewage system and proper sanitary conditions for the people of the 
community it represents. We have worked in support of this legislation since 
its inception in the Congress. 

The Chicago Association of Commerce and Industry strongly advocates the 
passage of H.R. 1 and endorses the statement and testimony of the Metropolitan 
Sanitary District of Greater Chicago as presented to the subcommittee at this 
hearing. We concur with the sanitary district in their support of the procedure 
of tests, studies, and reports recommended by the Department of Health, Ed- 
ucation, and Welfare as set forth in a memorandum dated May 14, 1958, from 
the Department to Congressman Thomas J. O’Brien, the author of H.R. 2 in the 
85th Congress, and as are now specifically embodied in H.R. 1 and 8. 308. 

We concur in the recommendations of such memorandum in the belief that 
they satisfy the objections of the President as heretofore expressed in veto 
messages of similar bills, inasmuch as the memorandum had the approval of 
the Bureau of the Budget. The present bills, H.R. 1 and S. 308, as you know, 
provide for a 3-year study but unlike the previous bills limit the actual diver- 
sion to 1 year. This limitation should certainly soften the opposition of the 
Lake States and should avoid any objection by Canada to the study. 

Basically, despite all the legal aspects, the matter of diverting additional 
Lake Michigan water into the Illinois Waterway resolves itself into a ques- 
tion of policy which only the U.S. Congress can determine. In determining 
such policy Congress must consider the interests of navigation on the waterway 
as well as sanitation needs. The U.S. Army Engineers have repeatedly stated 
that proper navigation requires the addition of an adequate amount of fresh 
water to dilute the sanitary effluent in order to create a clean stream. This is 
important to the actual operation of waterborne carriers and of vital concern 
to the crews thereon. These navigation requirements have been and will be 
discussed at length by other witnesses in this hearing. For that reason I wish 
to emphasize certain sanitary aspects of the problem which also directly affect 
navigation. 

The people of Illinois, and particularly those of the Chicago metropolitan 
area, are seriously concerned with the sanitary condition of the Illinois Water- 
way. The streams constituting the waterway run through an area of 7 
million or more people, 6% million of whom are in the six-county Chicago 
metropolitan area, and 41% million of these actually using the facilities of the 
sanitary district. 

Presently these streams are foul and, needless to say, when such condi- 
tions exist in areas of such dense population and industry, they become vital 
to our health and welfare. Consider, therefore, this plea today to be that of a 
vast metropolitan area of some 7 million people, respectfully requesting suffi- 
cient diversion to help clean waters affecting its health and welfare—waters 
which are now so foul they will not support fish life. The fresh water and 
dissolved oxygen required can only be provided by additional diversion of Lake 
Michigan water. 

We are fast reaching the time when some 10 million people will be living 
in this area. Population growth will be accompanied by substantial industrial 
growth with a resulting increase in industrial wastes. The bill before you 
will give our dilemma the attention that it rightly deserves, by permitting 
the Corps of Engineers and the U.S. Department of Health to study the effects of 
diversion over a 3-year period. 

The Metropolitan Sanitary District of Greater Chicago, as you know, has 
been cited as one of the seven engineering wonders of America. It serves some 
4,600,000 (1955 estimate) people and some 125,000 industrial and business firms, 
covering some 900 square miles of area, including the city of Chicago and 115 
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suburbs. It handles the sewage of some 4,600,000 humans and the industrial 
wastes equivalent to over 314 million persons, making a total waste equivalent to 
well over 8 million persons. Today the sanitary disrtict is able to purify this 
sewage to the extent of 90 percent, meaning that some 10 percent of microscopic 
waste which cannot be treated or purified to any greater extent is left in the 
effluent that is released into the Chicago River and the Illinois Waterway. This 
means that the equivalent of the untreated waste of some more than 800,000 people 
is dumped into the Chicago River and the Illinois Waterway every day. In addi- 
tion, this does not take into account the storm floods and other refuse which finds 
it way into the river and waterway in an untreated and raw stage. To better 
appreciate this figure of 800,000 people or more, let us consider the fact that St. 
Louis, based on the 1950 census, had a population of some 857,000 people, Milwau- 
kee some 638,000, and Washington, D.C., some 802,000. 

Within 5 years, it is estimated the population of the Chicago metropolitan area 
will increase over 500,000 persons, and this with the corresponding industrial 
expansion will mean that within 5 years the equivalent of the untreated waste 
of over a million people will be dumped into the Chicago River and the Illinois 
Waterway. We are here to try to alleviate it by experimenting for 3 years with 
diversion of an additional 1,000 cubic feet of water per second from Lake Michigan 
to help cleanse what is now an unclean waterway in a great metropolitan area. 

The people of the Metropolitan Sanitary District of Greater Chicago have now 
spent some $420 million on sewage disposal. The expenditure was made in order 
to comply, initially, with the decree of the U.S. Supreme Court of April 21, 1930, 
reducing diversion to 1,500 cubic feet per second in addition to domestic pumpage 
on and after December 31, 1938, the date the treatment works were scheduled 
for completion. The Court’s decree related only to the port of Chicago. Three 
months after the Court’s decree, Congress passed the Rivers and Harbors Act of 
July 3, 1930, creating and federalizing the Illinois Waterway. In creating this 
Federal navigation project the Congress acted to provide waters to be used in 
the navigation thereof. By the same Rivers and Harbors Act Congress provided 
that the water authorized by the Court for the port of Chicago “is hereby author- 
ized to be used for the navigation of said waterway.” Such water included domes- 
tic pumpage, then about 1,700 cubic feet per second, as well as the direct diver- 
sion. Because the sufficiency of the authorization was questioned, however, the 
act called for a review of the question “to the end that Congress may take such 
action as it may deem advisable.” 

It is clear now that the water which Congress authorized for the waterway 
in the 1930 act is insufficient to provide for the direct and indirect needs of naviga- 
tion, and inadequate to provide healthful and sanitary conditions in the Chicago 
metropolitan area. 

We are, therefore, again calling on Congress to meet this pressing need. There 
can be no question of the power of Congress to authorize the 1,000 cubic feet per 
second increase provided in H.R. 1 and 8S. 308. This power is fully discussed in 
the amicus curiae brief of the Chicago Association of Commerce and Industry 
in the Supreme Court in connection with the attempt of the Great Lakes States 
to force the sanitary district, after it spent millions of dollars in reliance on 
the Court’s decree and on the Rivers and Harbors Act of 1930, to return the 
domestic pumpage to Lake Michigan. Because opposition interests are continually 
questioning the power of Congress over diversion for this navigable waterway, 
I ask that a portion of the association’s amicus curiae brief be made a part of 
the record in the appendix (pp. 12, 13, 14 and part of p. 15). 

The tremendous expenditures that have been made should prove that the people 
of this area have done their best to work this problem out. We are only asking 
for the help that nature and you, our Congress, can give. The Chicago metropoli- 
tan area desperately needs the passage of H.R. 1 and urges this committee to re- 
port this bill out favorably. 


(The portion of the brief referred to is as follows :) 
II 


ConerEss ACTED WITHIN Its LAWFUL POWER IN AUTHORIZING THE PRESENT 
DIVERSION INCLUDING DOMESTIC PUMPAGE 


A. CONGRESS HAS PLENARY POWER OVER NAVIGABLE WATERS 


The broad scope of congressional power over navigable waters has been rec- 
ognized by the Court ever since the early case of Gilman v. Philadelphia, 3 Wall. 
713 decided in 1865. The historical development of the law as to congressional 
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authority in this regard has been reviewed and the law clearly stated by the 
court in U.S. v. Appalachian Power Co., 311 U.S. 377 (1940). There forty- 
one states attacked the power of Congress to impose conditions unrelated to 
navigation in granting authority for hydro-electric power development. The 
Court there said: 

“The power of the United States over its waters which are capable of use 
as interstate highways arises from the commerce clause of the Constitution. 
‘The Congress shall have Power * * * To regulate Commerce * * * among the 
several States.’ It was held early in our history that the power to regulate 
commerce necessarily included power over navigation.” (P. 404.) 

But the Court went further to emphasize the breadth of this control and 
to point out that it was not limited solely to regulation imposed for pure navi- 
gational purposes. The Court stated as follows: 

“In our view, it cannot properly be said that the constitutional power of 
the United States over its waters is limited to control for navigation. By 
navigation respondent means no more than operation of boats and improvement 
of the waterway itself. In truth the authority of the United States is the 
regulation of commerce on its waters. Navigability, in the sense just stated, 
is but a part of this whole. Flood protection, watershed development, recovery 
of the cost of improvements through utilization of power are likewise parts of 
commerce controls. * * * That authority [the authority of the Government over 
the stream] is as broad as the needs of commerce. * * * The point is that 
navigable waters are subject to national planning and control in the broad 
regulation of commerce granted the Federal Government.” (Pp. 426-427.) 

This power of Congress over navigable waters includes the power to author- 
ize the diversion of water from one watershed to another and to benefit naviga- 
tion in one area to the detriment of navigation in another area. See First Iowa 
Coop. v. Power Commission, 328 U.S. 152 (1946) ; and U.S. v. Commodore Park, 
324 U.S. 386 (1945) where the Court stated at page 393: “There is power to 
block navigation at one place to foster it at another.” To similar effect see 
South Carolina v. Georgia, 93 U.S. 4 (1876). 

As to the plenary power of Congress over matters bearing a relationship, even 
remote, to navigable waters, see the following cases: Oklahoma v. Atkinson Co., 
313 U.S. 508 (1941) ; United States v. Twin City Power Co., 350 U.S. 222 (1956), 
reh. denied 350 U.S. 1009 (1956) ; Arizona v. California, 283 U.S. 423 (1931). 

Even more compelling authority is found in the early opinions in Wiscon- 
sin Vv. Illinois and in Sanitary District v. U.S., 266 U.S. 405 (1925), both specifi- 
cally dealing with the diversion from Lake Michigan at Chicago. Throughout 
both those actions this Court has recognized the authority of Congress over 
the diversion of water from Lake Michigan. In Wisconsin v. Illinois, 281 U.S. 
179 (1930) the Court referred explicitly to the authority of Congress and 
said: 

“These requirements as between the parties are the constitutional right of 
those States, subject to whatever modification they hereafter may be subjected 
to by Congress acting within its authority.” (P. 197.) [Emphasis added.] 

“The right of the complainants to a decree is not affected by the possibility 
that Congress may take some action in the matter.” (Pp. 197-8.) 

“All action of the parties and the Court in this case will be subject, of course, 
to any order that Congress may make in pursuance of its constitutional pow- 
ers and any modifications that necessity may show should be made by this 
Court.” (Pp. 198-9.) [Emphasis added.] 

“The amount of water ultimately to be withdrawn unless Congress may pre- 
scribe a different measure is relatively small.” (P. 200.) [Emphasis added.] 

When the cause came before the Court upon the Master’s initial Report, 
the Mississippi River states of Missouri, Kentucky, Tennessee, Louisiana, Mis- 
sissippi and Arkansas intervened, supporting an 8,500 ¢c.f.s. diversion as an 
aid to navigation and interstate commerce in the Mississippi Valley. But the 
Court (Wisconsin v. Illinois, 278 U.S. 367 (1929)) overruled their motions to 
dismiss the bills, again referring to the absence of congressional action in 
saying: 

“In our view of the [8,500 c.f.s.] permit of March 3, 1925, and in the absence 
of direct authority from Congress for a waterway from Lake Michigan to the 
Mississippi, they show no rightful interest in the maintenance of that diversion.” 
(P. 420.) [Emphasis added.] 

Of course, at the time of the above decision, the Illinois Waterway had not 
been authorized by Congress. 
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In the earliest of the lake level cases, Sanitary District v. United States, 266 
U.S. 405 (1925), the Mississippi Valley States of Missouri, Tennessee and Louisi- 
ana filed briefs as amici curiae supporting a diversion in excess of the 4,167 
e.f.s. then authorized by the permit of the Secretary of War. The Court re- 
fused to acknowledge their interest and suggested another approach: 

“The interest that the river States have in increasing the artificial flow from 
Lake Michigan is not a right, but merely a consideration that they may address 
to Congress, if they see fit, to induce a modification of the law [act of Mar. 3, 
1899] that now forbids the increase unless approved as prescribed” (p. 431). 
[Emphasis added.] 

In 1957 the United States Attorney General rendered an opinion that a 1,000 
cubic feet per second temporary increase under H.R. 2 and S. 1123 (85th Cong.) 
would be within the proper powers of Congress (Letter of June 13, 1957 from 
Deputy Attorney General Rogers to the Director of the Bureau of the Budget). 
Surely, if Congress has authority to temporarily increase Chicago diversion from 
1,500 cubic feet per second to 2,500 cubic feet per second in addition to domestic 
pumpage, its authority to grant the existing 1,500 cubic feet per second plus 
domestic pumpage, is beyond question. 


Senator Kerr. The committee is recessed subject to the call of the 
Chair. 

(Whereupon, at 12 noon, the committee recessed, subject to the call 
of the Chair.) 
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FRIDAY, AUGUST 7, 1959 


U.S. SENATE, 

SUBCOMMITTEE ON FLoop Conrror—RIvers AND HArpgors, 

ComMITTEE ON Pusiic Works, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a.m., in room 
4200, Senate Office Building, Senator Robert S. Kerr (chairman of the 
subcommittee) presiding. 

Present: Senators Kerr (presiding), McNamara, Randolph, Mc- 
Carthy, Young of Ohio, Case of South Dakota, Martin, Scott, and 
Prouty. 

Also present : Senator Douglas. 

Senator Kerr (presiding). The hearing will come to order. 

Well, this morning we are honored by the presence of one of the 
most. distinguished Members of the Senate, the senior Senator from 
Wisconsin. 


STATEMENT OF HON. ALEXANDER WILEY, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Witey. Thank you, Mr. Chairman. 

In coming before this subcommittee to discuss water diversion it is 
not a new experience for me, because I have seen this issue dragged 
from Supreme Court to special master, from Joint International Com- 
mission to Senate committees and from there to the full Senate, in a 
fashion somewhat reminiscent of the man who not being satisfied 
with one judge’s determination, sets out on a shopping expedition to 
find a judge that would agree with him. Neither is the presentation 
of the facts and issues of this case completely devoid of theatrical 
makeup and ever-changing window dressing. The title of H.R. 1 
reads “An act to require a study to be conducted of the effect of increas- 
ing the diversion of water from Lake Michigan into the Illinois Water- 
way for navigation and for other purposes.” Thenon July 13, Senator 
Douglas—appearing before this subeommittee—not even once referred 
to navigation problems and all throughout his testimony he insisted 
that “all we ask is that this matter of Chicago’s waste disposal be 
studied by a competent body.” In his testimony on July 27, Norval 
F. Anderson, engineer of the Sanitary District of Chicago con- 
firmed that this was the purpose. If there are any navigation purposes 
attached to this proposed diversion, authorizing the Department of 
Health, Education, and Welfare to conduct the study would certainly 
not provide us with the desired information on navigation needs. 
Moreover, it is now even uncertain whether all this diversion is really 
intended for pollution abatement. 
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Mr. Milton P. Adams, engineering adviser to the attorney general] 
of Michigan, appearing before this committee, advised it that he had 
some “reason to believe that Chicago’s continuing demands for addi- 
tional diversion, is due in part at least, to sapneunat public utility needs 
for more cooling water from the canals rather than for district sani- 
tation.” Now, there is nothing in the Supreme Court decision con- 
trolling the present diversion at Chicago, nor in any subsequent act 
of Congress, which would permit a substantial portion of these waters 
to be used for condensing purposes in connection with private utility 
steamplant power generation. 

I therefore urge that we depart from diversionary and discredited 
tactics and that we look at the actual facts and issues. 


THE FACTS AND FIGURES OF THE CHICAGO DIVERSION 


I previously filed with each member of the committee a very short 
brief, primarily raising the international issue, Canada having ob- 
jected in no uncertain terms. 

That was based upon the record from the Canadian, what you might 
call, the House of Commons. Most of you have seen that and you 
have had occasion to read what was said and what their position is. 

Today, I shall follow through with the other issues. 

Of course, the basic question is as follows: Is it the responsibility of 
the Federal Government to clear up a local sewage problem which 
Chicago’s neglect has created ? 

Is it good national policy or good foreign policy, or good consti- 
tutional law, for the Federal Congress to attempt to take the re- 
sources, national in scope, from some sovereign States, for the benefit 
of a district of another State? 

Attached to the brief which I sent to your office, but not on the 
briefs that were circulated here today, is a map which was sent to me 
by the district showing the additional territory that they have added 
to the district since 1956. It runs into—and I have the exact figure— 
something like 450 square miles. Before they added this territory, 
Mr. Chairman and members of the committee, the system took care 
of the sewage. It does not take care of it now as has been shown 
heretofore. 

This map—it is their map, Mr. Chairman—shows the additional 
territories that they have, since 1956, added to the district; in other 
words, added to their problem. I asked for several of the maps and 
they sent me 12. 

If any diversion by Chicago is to be permitted, it is our humble 
opinion that Chicago should be required to return the domestic pump- 
age, after purification, to Lake Michigan. 

I think that is just commonsense. All of the other lake cities do 
purification. I might say I have in my possession—it came in yester- 
day—a picture which I will circulate around, showing that Mil- 
waukee’s purification is so clear that on a dark day you could look 
“oe through this particular container and see how their purification 
works. 

Senator Dovetas. Will you yield? 

Senator Wizey. I want to go through like Senator Vandenberg said, 
“T want to express what I have to say without interruption.” After 
that, Mr. Chairman, I will be very happy, to be interrupted. 
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I was not here at the last meeting. The committee was very courte- 
ous because I had to go up to Wisconsin to celebrate the St. Lawrence 
Waterway proposition, and all of that is of very much interest to me. 
I was up there investigating the Milwaukee proposition. 

I only show this because it exemplifies what can be done by an 
efficient sewage system. 

We contend that, because of the issue raised by Canada, the bill 
should be, if it is not tabled, referred to the Senate Foreign Rela- 
tions Committee. 

I need not stress what this committee already knows, that the 
Supreme Court has had jurisdiction, and is retaining jurisdiction of 
this very issue. As a matter of fact, the master appointed by the 
Supreme Court has held his first meeting with all concerned this 
Tuesday, August 4, in Philadelphia. 

Last Tuesday—I was not there—but representatives from my of- 
fice were there. 

Now, before we examine the law and equity in this case, let us 
recapitulate the facts: 

First, the bill provides that the Metropolitan Sanitary District of 
Chicago has the authority to increase by 1,000 cubic feet per second 
its water take from Lake Michigan—this to be in addition to all 
domestic pumpage and the 1,500 cubic feet per second already au- 
thorized, making a total of about 3,300 cubic feet per second. 

The district already has been authorized to take 1,500 cubic feet 
per second. It wants to be able, in dry weather, to take a flow of 
5,000 cubic feet per second; and in wet weather, taking nothing, just 
so long as it doesn’t exceed the annual average of 2,500 cubic feet per 
second. 

If the bill should become law, it would raise the issue as to whether 
the Supreme Court’s jurisdiction has been done away with, and if so 
it would do away with the issue before the Court of any return of 
domestic pumpage in purified form to Lake Michigan. 

Let me say that Chica o has already diverted three streams which 
formerly flowed into the lake; and the lake level is down 7 feet now. 

What is that due to? There is a difference of opinion about it. 
It is a matter of difference of argument. It does not help any to have 
taken out that amount of water continually from a basin that is 
jointly that of Illinois, Indiana, Michigan, and Wisconsin. Chicago 
only has a 57-mile frontage on Lake Michigan. And the total front- 
age of Michigan, Wisconsin, and Indiana runs to 1,156 miles. But 
engineers say that an additional 1,000 cubic feet would reduce the 
lake level a fraction of an inch. 

When you realize that water has for years been continuously taken, 
and none given or returned by Chicago, this dangerous lowering of 
the level clearly shows the necessity for no more diversion. 

In Milwaukee, sewage is purified up to 95 percent and Milor- 
ganite is created and sold for fertilizer. 

I think the facts are conclusive on this: that Chicago doesn’t want 
to — any extra money, so to speak, to do the job that Milwaukee 
is doing. 

And that is what the other cities have done, the other cities on 
the lake. And we will talk about that. 
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FAILURE OF PROOF 


The supporters of this bill have failed to make out a case. The 
undisputed evidence shows that the city has created the situation; has 
failed to remedy it by failing to extend its sanitary works. 

This admission comes out of the mouth of H. P. Ramsey, the Chi- 
cago Sanitary District chief engineer, as follows: 

Ramsey said the district in recent years has had a good reputation and was 


eredited with “treating all sewage to the highest degree possible or 90 percent 
removal of solids.” Actually, Ramsey said, this was not the case. 


I am quoting from the Chicago Tribune and other Chicago papers. 


Sewage treatment in the plants of the sanitary district has declined from a 
general average of 93 percent in 1951-52 to 87 percent or less in 1955-56. 

The lapse in sewage treatment has occurred at the west-southwest treatment 
plant, the plant which was cited in 1955 as one of the seven modern wonders 
of civil engineering in the United States * * *. 

That was cited in 1955. 

This went into the record last year and was quoted in the Chicago 
Tribune, September 4, 1957, and the Chicago Daily News of the same 
date. 

Last year, we showed what a poor job the Chicago plant had been 
doing for itself. In 1952, its purification was tops. In succeeding 
years, it has dropped miserably, and that is due to the fact that, while 
it has taken on an additional acreage in sewage (some 450 square 
miles in sewage), it has not increased the facilities of its sewage plants. 

The purity of the effluent from the sewage plants of Chicago 
dropped from a peak of 93.6 in 1952, to a low of 85.6 in 1957. 

The removal of the sewage solids from the liquid, which at one time, 
in ‘1952, was as high as 91.1 percent, had dropped by 1957 to 80.6 
percent. 

It is well to note that Milwaukee’s purification efficiency remains at 
a high of 96 percent. 

As indicated above, the Chicago Sanitary District figures show 
that between the years 1952 and 1957 the percentage of solids remoy- 
able decreased from 91.1 to 80.6, or 10.5 percent, clearly indicating 
the inefficiency of the sanitary district. 

The information shown above was brought from Chicago by Mr. 
Gordon McCallum, Chief of the Division of Water Pollution of the 
Department of Health, Education, and Welfare, at the specific in- 
sistence of myself. 

Let me also read from the Supreme Court’s opinion of 1929, which 
was in the record last year, which language is applicable to the present 
situation. The Court said: 


The sanitary district authorities, relying on the argument with reference to 
the health of its people, have much too long delayed the needed substitution of 
suitable sewage plants as a means of avoiding the diversion in the future. 
Therefore, they cannot now complain if an immediate heavy burden is placed 
upon the district because of their attitude and course. The situation requires 
the district to devise proper methods for providing sufficient money and to con- 
struct and put in operation with all reasonable expedition adequate plants for 
the disposition of the sewage through other means than the lake diversion. 


Again this year your subcommittee had before it the testimony of 
Michigan Associates Consulting Engineers which most clearly proves. 
through actual photographs, that the Chicago Sanitary District is 
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failing to do what the Supreme Court required them to do—that is 
to collect and treat its sewage in such a fashion that it could take care 
of the sewage disposal requirements of the area by means other than 
diversion. 

The observations of the Michigan Consulting Engineers are con- 
firmed by a 2-day survey made by the U.S. Public Health Service on 
October 27 and 28, 1958. Both surveys show (1) that portions of the 
waterway are grossly polluted; (2) that raw sewage and industrial 
waste are allowed to be discharged into the waterway without prior 
treatment; (3) that a large quantity of sewage is found in the canal— 
indicating either that the district’s sewage disposal plants are not 
operated efficiently or that they are bypassed; and (4) that the dis- 
trict maintains an extensive number of sludge lagoons, which overflow 
and discharge into the canal without prior treatment. 

Although the district brought here a whole battery of experts on 
July 27, in an attempt to refute these findings—they have certainly 
failed to negate even one point. At most they have shown that these 
deplorable practices do not take place every day of the week, but are 
regulated by the district, so that more favorable pictures could be 
taken during the off days. 

Now, for all of this, it must appear that more water is not the solu- 
tion, but more and better plants are. 


EQUITIES 


Let me summarize the equities: 

1. It is true, Chicago needs more and better sewage plants to handle 
the growing volume of its sewage. 

2. The overloading of the sewage plants, I have already shown. 

3. Chicago has no health problem, and any diversion is not related 
to its health. The Supreme Court Special Master, in 1941, found that 
even a low of 54 percent purification level did not endanger health. 
Senator Proxmire demonstrated that fact when he read from the 
Health Commission’s Report in Chicago. 

4. Neither Chicago nor the Illinois Waterway have a navigation 
problem. There was a temporary problem, but it was solved when 
the Public Works Committee approved an authorization for water 
retaining works at Alton, Ill. 

5. Chicago is luring industry by low taxes and unmetered high- 
water use, whereas other lake cities are metering the use of water and 
solving their own sewage problems. 

6. The bill originally provided for a 3-year diversion. Now, they 
want a 1-year diversion which will inch away the levels of the Great 
Lakes, to the damage of other States rights, transportation, harbor 
operation, and the operation of utilities on the St. Lawrence. 

7. I repeat: The prime purpose of the bill is to save Chicago money 
in its sewage operations, it having allowed purification to slump, as 
indicated above. 

8. The witnesses for the Army Engineers admit that there is no 
navigation issue involved, unless what we are talking about is the 
damage to be caused by additional diversion to the navigation on the 
lakes. 

That is an argument for taking the water from one watershed to 
the damage of other watersheds. 
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9. The Great Lakes States all have a legal ownership interest. in 
the waters of the Great Lakes, subject only to the Federal Govern- 
ment’s limited jurisdiction over commerce and navigation—this being 
evidenced by the President’s veto messages of 1954 and 1956, in which 
he said as follows: 

(a) Existing diversions are adequate for navigation on the Illinois Waterway 
and Mississippi River. 

(b) All methods of control of lake levels and protection of property on the 
Great Lakes should be considered before arbitrary proceedings with the pro- 
posed increased diversion. 


(c) The diversion should not be authorized without reference to negotiations 
with Canada. 


(d) The legitimate interests of other States affected by the diversion would 
be adversely affected. 

10. A new objection has recently come into being (I say this with 
all sincerity)—the St. Lawrence-Great Lakes Waterway is completed 
and must not be damaged. We spent more than a million dollars on 
the power work and the river itself. This bill, I say, would under- 
mine confidence in the future reliability of the St. Lawrence Seaway. 

11. Illinois has only 57 miles of lake front, and the other States have 
about 500 miles. I was informed that it is close to a thousand miles 
for Michigan. That is, on Lake Michigan. Canada has 3,792 miles 
of the Great Lakes, and the United States frontages is 2,278 miles. 
If you were to add that to Michigan, you would see we would have 
about the same. 


THE GAINS TO CHICAGO AND THE LOSSES TO ALL OTHERS 


I should like to stress again that the opposition to the diversion by 
Chicago is not based merely on Chicago’s failure to solve its own do- 
mestic problem—it is based on the damages that such diversion would 
produce to the other States. For as the mayor of Cleveland stated: 
To permit Chicago, or any other municipality, to extract large quantities of water 
from the Great Lakes watershed would constitute a subsidy just as surely as 
though Chicago was being handed a sum of dollars. To the degree that Chicago 
is benefited, others down the line will be injured to the same extent. 

But the evidence produced before this subcommittee has proved 
more than that—it has proven that Chicago’s gain will be more than 
offset by the resultant losses to all other States. 

The statistics provided by the State of New York Power Authority 
show that the annual loss to the authority in revenues from a 1,000 
cubic feet per second diversion, would be over $1 million a year. The 
total revenue loss, if such diversion was authorized to continue during 
the term of the license of the Niagara and St. Lawrence plants would 
amount to $51 million. 

The statement by the Lake Carriers’ Association demonstrates the 
effect of the diversion on Great Lakes shipping. With the present 
permitted diversion, plus domestic pumpage of about 2,000 cubic feet 
per second, the city of Chicago is already depressing the lake levels 
about 3 inches below what they would be otherwise. As the study by 
the Corps of Engineers has determined, a further diversion of 1,000 
cubic feet per second will further lower the level approximately 1 inch 
and the level of Lakes Erie and Ontario by somewhat less amount. 

Such a lowering, it is estimated, would mean a total loss of approxi- 
mately 114 million tons of vessel carrying capacity by the combined 
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United States and Canadian fleets of the Great Lakes vessels during 
a season. This is a loss to transportation companies alone of about 
$914 million. And now that the St. Lawrence Seaway is fully open, 
larger ocean vessels are trading in the Great Lakes, and these vessels, 
too, will suffer a loss in carrying capacity, as well as an increase in 
navigation hazards. 

The mayor of Cleveland, furthermore, testified that a 1-inch drop 
in the lake level would result in a reduction of the potential capacity 
at the Cleveland plants and that $1 million worth of plant supply 
would be lost. 

What else would this diversion do to the interests of the Great 
Lakes States? What about the damage to the beaches and resorts, 
the harbors and the docks, now too high above water; what about 
the lower levels in the St. Lawrence Seaway? What about the future 
of the seaway ? 

I got a letter just 2 days ago from one of the cities telling about the 
low water and its effect. Now then, if this water, this additional 
water should be given, of course, Chicago has the money, it can dredge, 
it can go ahead and dredge its port facilities to take care of the loss. 
But how is that going to affect all of the other cities and their ports? 
What about the lower revenues in the St. Lawrence Seaway ? 

The U.S. Department of Health, Education, and Welfare, has re- 
ported to this committee that the sanitary district could solve its 
sewage treatment problem without the diversion by means of chlorina- 
tion and aeration at a cost of about $1 million per year. I want to 
repeat that—by means of chlorination and aeration at a cost of about 
$1 million per year. It can dothis. 

I submit that if further diversion is authorized the losses to the 
many other interested States and businesses would far exceed the costs 
of such better and more permanent system by Chicago. Where, there- 
fore, I ask, is the equity and economic soundness of Chicago’s case? 

Is it really expected that the monetary benefits that H.R. 1 would 
give to Chicago should be paid by the citizens of Wisconsin and 
Michigan, Indiana, Ohio, and New York? 

And furthermore, the problem is not merely that of the unjust 
enrichment of the city of Chicago, and its district. It is also the 
problem of the wise utilization of the waters of the Great Lakes, and 
any water resources expert will challenge the economic soundness of 
using and committing these good waters for the flushing of sewage. 

We are having a study in relation to the water situation in this 
country, as you gentlemen know. My point here is that the water of 
the Great Lakes is a heritage, it belongs to all of the people. It isa 
watershed, separated and apart from the Mississippi watershed where 
they pour their sewage. 


THE LAW THAT PERTAINS TO THESE WATERS 


The Great Lakes are international waters. They are a national 
asset, and they make up the Great Lakes watershed. 

I doubt very much whether Congress has the authority under the 
Constitution to pass bills that would authorize the transfer of large 
quantities of water from the Great Lakes-St. Lawrence watershed to 
the Mississippi watershed, with substantial damage to the Great Lakes, 





372 WATER DIVERSION FROM LAKE MICHIGAN 


the municipalities on the Great Lakes, and the people with property 
bordering the Great Lakes. 

They would have the authority under the Constitution where it in- 
volves a matter of commerce and transportation, but if it was between 
two watersheds, taking water from one to damage the other, that 
raises another issue as to the equity. 

The authority of the Federal Government to divert water from one 
watershed to another for the exclusive needs of sewage treatment, is 
certainly very questionable. It is amusing, therefore, to observe the 
pathetic effort made by the Chicago Sanitary District to stretch in- 
applicable court cases in order to prove that the plenary power of the 

ederal Government over navigable waters includes the power of 
diversion from one waterway to another. To buttress their position 
the district cites a recent amicus curiae by the Solicitor General of the 
United States (in Wisconsin et al. v. Illinois et al., October term 
1958), to the effect that : 


The plenary power of Congress over navigable waters empowers it to deny the 
privilege of obstructing them, or to impose terms on a grant of the privilege. 

This is certainly a very correct statement of the Government’s duty 
to protect the navigability of streams, but one that totally fails to 
establish the power of the Government to enrich some States at the 
cost of others through the authorization of diversion for purposes 
totally unrelated to navigation. 

I repeat that— 


For purposes totally unrelated to navigation. 


In the leading case of U.S. v. Appalachian Power Co. (311 U.S. 
377), the Supreme Court held that: 


* * * it cannot be properly said that the constitutional power of the United 
States over its waters is limited to control for navigation. * * * In truth the 
authority of the United States is the regulation of commerce on its waters. * * * 
The authority is as broad as the needs of commerce. 


Again in Wisconsin v. Illinois and Sanitary District of Chicago 
(278 U.S. 367), which is the landmark in the diversion controversy, 
the Court restated its position that Congress, in the exercise of its 
constitutional power to regulate commerce, may adopt any means hav- 
ing some positive relation to the contro] of navigation and not other- 
wise inconsistent with the Constitution. A very strong statement was 
again made in a recent opinion by Justice Douglas to the effect that— 

It is not for courts, however, to substitute their judgments for congressional 
decisions on what is or is not necessary for the improvement or protection of 
navigation. * * * I repeat “for the improvement or protection of navigation.” 
If the interests of navigation are served, it is constitutionally irrelevant that 
other purposes may also be advanced. (United States v. Twin City Power Co., 
350 U.S. 222, 224.) 

May I interject here, assuming that the issue here was improving 
navigation, navigation of what? Supposing, as we contend, taking 
this water interferes with navigation on the Great Lakes—we have 
already suggested what its effect is on the wharves, on the property 
owners, and so forth. But in their argument they forget that we 
have spent $1 billion to make our ports a part of the seacoast, and 
that seacoast depends upon navigation. And now they contend with- 
out question of navigation that they want their water to take care of 
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their sewage. In my opinion, and I believe it is sustained by the 
decisions that I have cited—would my Democratic colleague from my 
State pour me a glass of water ? 

Senator Proxmire. Certainly. 

Senator Kerr. Those are undiverted waters. 

Senator Proxmire. That is not diversion. 

Senator Witry. Yes, sir. I toast you. I do not understand, but I, 
also, toast all of the rest of the committee—‘Here’s to you.” 

Senator Kerr. I did not understand what you said. 

Senator Witey. I said all of the rest of the good-looking committee 
is included in the toast. 

Senator Kerr. I am afraid your statement excluded us all. 

Senator Wirry. I didn’t quite get it, but I think what you said is 
correct. [Laughter. ] 

If the interests of navigation are served as the judge said it is con- 
stitutionally irrelevant that other purposes may be advanced. I con- 
tend, first, in that respect, of course, that there is no question of navi- 
gation here so far as the Chicago district is concerned. There is no 
question that this additional 1,000 feet, if they got it, could affect in 
any way navigation except navigation on the Great Lakes. 

This, I submit, is a very correct and constitutionally sound position. 
But it is only this far and not further that we can go, and I submit 
again that H.R. 1 has nothing whatsoever to do with navigation or 
commerce. Any endeavor, therefore, to defend diversion for sewage 
flushing purposes, from the Great Lakes Basin to the Mississippi 
Basin, as coming within the realm of commerce, makes a sham of our 
law. 

I repeat, in my humble opinion, such would injure commerce on the 
Great Lakes as we have indicated. 

I submit, also, that to the extent that the issue involved in this di- 
version is not one of national commerce but of a conflict between the 
several States as to waters that are commonly shared—this is an issue 
for the courts. For as the Supreme Court said in Wyoming v. 
Colorado (259 U.S. 419, 464) : 


* * * a controversy between two States over the diversion and use of waters 
of a stream passing from one to the other “makes a matter for investigation 
and determination by this Court” in the exercise of its original jurisdiction— 


and again (this is important )— 


the upper State on such a stream does not have such ownership or control of 
the waters flowing therein as entitled here to divert and use them regardless of 
any injury or prejudice to the rights of the lower State in the stream. 

I think that is a good law. I again say that if Illinois has 59 miles 
of Lake Michigan and the rest of us have about 1,156 miles—well, 
enough said on that. 


THE FACTS OF THE CANADIAN DIVERSION 


In the brief that was submitted by the district, there are references 
to waters that have been diverted from the whole system by Canada. 
I hope that I can get this across, because that was one of their argu- 
ments, and they left out a very important point. Every drop of water 
that-Canada has taken pursuant to agreement with the United States, 
has been returned—every drop has been returned to the lakes and the 





374 WATER DIVERSION FROM LAKE MICHIGAN 


river. My understanding is that in every instance, that was pursuant 
to agreement between our country and Canada, and these diversions 
were made before the St. Lawrence development, that is, before these 
two countries have put into the same $1 billion. 

Now let me refer to the specifics of brief filed by the district and let 
me set the record straight : 

(1) There never has been any diversion of water by Canada that 
was not pursuant to treaty or agreement. 

(2) Although Canada has had the use of an extra 16,000 cubic feet 
of water at Niagara for power purposes, the Niagara Treaty of 1950 
provides that we and Canada should have the right to take the same 
amount of water for our powerplants. 

(3) Canada has contributed water by diverting Long Lac and 
Ogoki Rivers into the Great Lakes Basin, some 5,000 additional cubic 
feet per second. } 

(4) Nothing has been said about the fact that every drop of, and 
I repeat “that every drop” of the water taken at Niagara was and is 
returned to the lake resulting with damage to nobody. 

In other words, it was used for power purposes. 

We are perfectly willing that Chicago have additional water if it 
will return what it takes to the lake in purified condition, the same as 
Milwaukee does. 

We are perfectly willing, I say, but there is no such suggestion. 

There is one point we must not forget, and that is that a large portion 
of the power generated in the early days in the Canadian powerplants 
at Niagara was allotted to industries on the U.S. side. Later, recogniz- 
ing American power needs, the United States refused to allow its 
industry to be deprived of the power allotted to it under the agree- 
ments between the countries, and Canada had to dimout to conserve 
power to meet its obligations. One of the principal reasons for nego- 
tiating the 1950 treaty was to resolve this conflict. 

May I again say, Canada has contributed 5,000 cubic feet per second. 

May I again say that every drop that was diverted was diverted 
for power purposes and returned to the river and the lakes. And in 
1950, we divided it 50-50 at Niagara for our own powerplants. 

And let me stress again: The Chicago diversion is a real diversion 
in the sense that it diverts three rivers and approximately 3,300 cubic 
feet of water per second from the Great Lakes Basin to the Mississippi 
Basin. It takes the water out of one basin in the country and puts it 
into the other basin. That water that Canada uses and reuses at Niag- 
ara is really a detour because it detours the water through its plant 
and returns it to the river and the lake. 

It must be plain from the record in this case that the letter of 1958 
by Assistant Secretary Macomber, which was cited by the bill’s 
proponents, doesn’t state the fact. My previous brief in the matter, 
which I filed with each member of the committee, set forth Canada’s 
position in no uncertain terms. It also clearly indicates that after the 
visit of Messrs. Douglas and Yates to Canada for the purpose of en- 
lightening the Prime Minister that the Prime Minister was not “en- 
lightened” and that he told the Canadian Parliament (it is all in the 
Canadian record) that he enjoyed the visit but that they had not 
established any reason for the Canadian Government to change its 
position. 
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If, as contended by the district, that for 40 years under the 1909 
treaty, Canada had available some 16,000 cubic feet, that is a matter, 
not between Illinois and Canada, but between the Government of the 
United States and Canada, under treaty. These are international 
waters. ‘They were not taken from Lake Michigan. They were taken 
from the Niagara River, and the lakes, to provide power at the power 
sites, and then after it went through the sluiceways to the lakes, it 
was returned but that was an agreement between the U.S. Government 
in its capacity of handling those particular functions, and it was not 
an agreement in which Lake Michigan was in the slightest degree 
damaged or injured or was any other part of the lake system damaged 
or injured. The water came back. 

And finally, after the 1950 treaty, the rights of the two countries 
were established to be equal. ; 


IS AN ADDITIONAL STUDY NOW NECESSARY? 


What is the purpose of this new proposed study ? 

The bill’s title is a misnomer describing it as a study of navigation. 
The contents of the bill are more honest, saying that the purpose of 
the bill is to study the effect of diversion on Lake Michigan and on the 
Illinois Waterway. An amendment that was offered by the Chicago 
Sanitary District on July 27 would extend this study also to include 
pollution, the treatment of industrial waste, the flows of water through- 
out the southern part of Lake Michigan and sundry other topics. 

I submit, however, that any such studies are not needed at this time. 
The major part of this study has already been made and is contained 
in Senate document No. 28, 85th Congress, Ist session, entitled “Effects 
of an Additional Diversion of Water From Lake Michigan at Chi- 
cago.” The document sets forth in unquestionable terms that the 
present authorized diversion is adequate to meet the “water require- 
ments for navigation on the Illinois Waterway,” and shows that losses 
would result from an increase in the diversion to navigation, power 
development, and shore property interests. 

The effect of such diversion would also be to increase power pro- 
duction at the sanitary district’s plant at Lockport on the Illinois 
Waterway and save the sanitary district the money it would otherwise 
have to spend to solve its domestic problems. 

If that is the fact, I guess we are beginning to discover something 
of what it involved here. Chicago, a great city, almost the greatest 
city in the world as someone has said, wants to pass the buck in solving 
this problem. 

Another study at this time would appear to be simply a waste of 
time and money, and the only possible reason for its institution would 
be in the fact that such study would offer an excuse for starting more 
diversion. 

It has been said that such study, if authorized, would not interfere 
with the duties of the master, appointed by the Supreme Court, to look 
into this complex situation, but would, instead, provide him with addi- 
tional data. I say this in response: about 30 years have passed since 
Justice Hughes, the previous master, has studied this problem; why 
not give the new master the opportunity to decide for himself what 
possible new information or studies he may require? And since one 
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study was already conducted in 1957 and the new master commenced 
his own fact-gathering this week, there is certainly no need to hasten 
and conduct a brandnew costly survey for his benefit, and without his 
collaboration. 

Now I am reaching the conclusion of this rather lengthy statement. 
You gentlemen have been very patient. Let me say that if some of you 
have not read it, please do so, because I sent around to each of you 
photographic copies of proceedings from the House of Commons in 
Canada. It is a very interesting, let us say, piece of information. It 
tells of the visit of our distinguished associate here up to Canada, and 
speaking with the Prime Minister. And you will see what the Prime 
Minister said in relation to that visit. It all appears in the congres- 
sional record of the House of Commons, so to speak. 

Now, in conclusion : 

1. The evidence shows that the Chicago district is to blame for its 
own predicament in that its sewage disposal plant, which was efficient 
years ago, has’not been kept up-to-date as Chicago has grown. 

2. It has diverted three rivers which formerly flowed into Lake 
Michigan; it has been taking some 3,300 cubic feet per second from 
Lake Michigan, and has not returned a drop thereof. 

3. The argument that Canada has up to 1950 had 16,000 cubic feet 
extra water, falls by its own weight: 

(a) Because every drop of the water was returned to the river and 
the lake. 

(6) It was pursuant to agreement with the United States. Canada 
didn’t take it. That is the diversion argument. Whatever Canada 
took it took by virtue of an agreement with the Government of the 
United States. That was to take, use, and return. That isn’t what 
the Chicago district wants.’ It wants to take and keep, like it takes the 
water of three rivers, about 3,300 cubic feet per second. 

The agreement was pursuant to an agreement of your Government 
with Canada. 

4. Illinois has some 57 miles of frontage on Lake Michigan, and the 
other States have 1,156 miles. Lake Michigan is part of the lake- 
St. Lawrence watershed, and none of the other States have agreed to 
this diversion by the Chicago district. 

5. Now that the St. Lawrence Seaway is a reality the port projects 
must not be jeopardized by this unreasonable demand. Chicago— 
“The Wonder City”—has spent less per capita for sewage treatment. 
and has a lower tax rate than other cities. She should not expect to 
take from the other States. Her job, as the Court has suggested, is to 
clean up her own house. The Supreme Court said that. 

6. The Chicago district has no basis for relief by Congress since this 
is not a navigation or commerce problem. Congress has no authority 
to divert water for the sole purpose of sluicing Chicago's sewage down 
the Illinois River. Wésconsin v. Illinois (278 U.S. 367). 

7. The Chicago district has no basis for relief in law or equity: 

(a) A temporary diversion would mean lower lake levels, which 
would lower harbor and canal depths, decrease safe shipping drafts, 
and reduce tonnage carried. Lake shore property would be impaired, 
dock pilings would become exposed. 

(6) Canada has repeatedly voiced its opposition to a unilateral di- 
version. Under the 1909 Boundary Waters Treaty, article FE : 
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It is understood, however, that neither of the high contracting parties intends 
by the foregoing provision to surrender any right which it may have to object 
to any interference with or diversion of waters on the other side of the boundary, 
the effect of which would be productive of material injury to the navigation 
interest on its own side of the boundary. 

As stated by Justice Holmes in Sanitary District v. United States 
(266 U.S. 405, 426), it is the duty of the United States to carry out 
its treaty obligations to Canada, which borders on the Great Lakes, 
and furthermore, the 1909 treaty “expressly provides against uses ‘af. 
fecting the level or natural flow of boundary waters’ without the 
authority” of the United States, the Dominion of Canada, and the 
Joint International Commission. 

I, therefore, submit that ho diversion should be undertaken by 
any one of the two Governments withont consultation and agreement 
with the other. 

(c) While continuously pleading for an increased diversion from 
Lake Michigan—in order to meet existing sanitary needs—the Chi- 
cago Sanitary District has also followed in recent years a tremendous 
territorial expansion program which by necessity would make its 
present plants inadequate. Please pay attention to this. I said be- 
fore some of you came in, in the brief that I sent to your offices is a 
map. I asked the district to send me a copy of that map. They sent 
me 12. I did not attach it to all briefs; I could not, because I only 
had 12, but on 12 of your briefs I put this map. You will note 
that that is their map, not my map, in which they show that they have 
added since 1959, the difference from 508 to 920. 

Senator Kerr. Since 1954, that is. 

Senator Winey. 1958—it shows right on the map. It shows 1958. 
It is 1956 

Senator Kerr. You say in your statement 1954. I was trying to help 
and not argue with you. 

Senator Wirey. I beg your pardon. I think we are both mistaken. 
It shows right on here. Here is 1956, 1956, 1956, 1956, 1956, 1956, 
1956, this territory—I had one gentleman, my friend from Michigan, to 
add this up. It says here 1954, but it should be—well, leave the 1954 
then, but this says 1956 on the map. 

Senator Kerr. I was only quoting your statement. I did not know 
it was inaccurate. 

Senator Witey. I thank you very much. I am informed that the 
brief is correct. It is 1954, adding all of the 1956 and those in between. 

Senator Kerr. I am still positive that my reference to the statement 
was correct. Thatis all I am trying tosay. 

Senator Witey. Thank you very much. This is the point, from 
1954 to the present day when they started adding this additional terri- 
tory, the record shows that is when the inefficiency started, and they 
didn’t take care of that inefficiency by additional plants, or meeting 
the problems suggested in this brief by the people who know. 

From some 508 square miles in 1954, the district, through annexa- 
tion grew to more than 920 square miles in 1958, an increase of 81 
percent. 
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It is during this same period that the efficiency of the Chicago sew- 
age treatment fell dramatically. I submit therefore that it is partly 
because of this expansion program, and the resultant fall in sanitary 
efficiency, that Chicago wants more water, and is now coming to Con- 
gress for aid. But it is presumptuous for Chicago to believe that 
the expansion program of the sanitary district, however meritorious 
it may be, should be financed by the other Lake States. 

Mr. Chairman, and members of the subcommittee, let me say this 
in conclusion: Additional diversion of Lake Michigan waters has no 
justification either in law or in equity; it is contrary to the interests 
of the other Lake States and contrary to the tradition of close and 
friendly relations with our Canadian. neighbors; and finally, such 
diversion for the treatment of sewage is certainly, from a scientific 
and water resource point of view which must consider not only the 
needs of today but also the demands of tomorrow, a very uneconomic 
and unsound utilization of this generous gift of nature—the waters 
of the Great Lakes. 

May I just take one additional minute. This was handed to me 
today, because some of the Chicago papers are starting on a new lead. 
They are claiming that there is Saived a danger of typhoid. Well, 


let us see. Buffalo in 1954, had 8 typhoid cases; Chicago had 16. 
In 1955, Buffalo had 1; Chicago had 8. 
In 1956, Buffalo had 6; Chicago had 8. 
In 1957, Buffalo had none; Chicago had 11. 
Let us take Milwaukee. In 1954, Milwaukee had 1; Chicago had 
16. 
In 1955, Milwaukee had 3; Chicago had 8. 


In 1956, Milwaukee had 10; Chicago had 8. 

In 1957, Milwaukee had 2; Chicago had 11. 

I put those in the record, because it absolutely is an answer to the 
argument that if they were to be required to do what other States 
have done, and other cities have done, that it would increase the 
hazard of sickness. These other cities that I have mentioned and 
others, purify it like Milwaukee does. 

Senator Cass. I wonder if at that point if you would not, also, want 
to put in the comparative population of the cities that you have cited. 

enator Wixey. Well, of course, I am happy that you mentioned 
that, Senator Case, because the cities’ population are tremendous, of 
course. Milwaukee, I would say, would have 750,000 in its area, and 
Chicago has, what is the population ? 

Senator Dovetas. Five million. 

Senator Wizey. Five million. 

Senator Dovetas. In the sanitary district. 

Senator Wier. Five million in the sanitary district. But the 
point was that typhoid, as will be testified to by, I am sure, any medi- 
cal authority, has nothing to do with the purification. It is put back 
in purified form. These figures I claim sustain it. 

I am very happy to respond to any questions by you, Mr. Chairman, 
or anyone you may designate. 

( The map and statement are as follows :) 
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CHICAGO WATER DIVERSION 


STATEMENT BY Hon. ALEXANDER WILEY, oN CHICAGO WarTER Diversion, H.R, 1 
AND 8S. 308 


Gentlemen of the committee, I am informed that on July 13 H.R. 1 and §. 
308, relating to diversion of water at Chicago, will be considered by the Public 
Works Committee. 

Unfortunately, I shall be unable to attend the opening day of the hearing 
because of a previous commitment in the State of Wisconsin. 

As you know, these bills propose to authorize withdrawal of an additiona] 
1,000 cubic feet of water per second from Lake Michigan. 

The proposed legislation raises serious questions of domestic, international, and 
legal concern, which I believe deserves your attention. 


DOMESTIC ISSUES 


(1) These bills propose to divert water from one watershed to another, an 
action which would appear unwarranted and inequitable unless it is done by 
mutual agreement of all States concerned. 

The Chicago district has diverted three rivers which used to flow into Lake 
Michigan. Besides that, it takes 3,200 additional cubic feet per second. Now, 
the district wants to take an additional 1,000 cubic feet. Ten years ago, the 
plant in Chicago operated efficiently. . Since that time the district has loaded it 
with additional sewage and taken in additional territory so that the plant does 
not operate efficiently now. 

(2) The proposed diversion would divert additional water from a body of 
water common to many States. If carried out, it threatens to damage rights 
of abutting property owners; port and harbor developments around the Great 
Lakes ; traffic through the St. Lawrence Seaway; $500 million power project on 
the seaway; and other navigational interests around the Great Lakes. 

(3) The additional diversion, which the Federal Government is asked to 
authorize, is not needed for navigational purposes, or for purposes of commerce— 
which purposes are the only constittional basis for the Federal authority over 
streams and water. It is questionable, therefore, whether the Congress has 
authority to direct diversion for purposes completely removed from navigation 
and commerce. 

(4) The underlying purpose of the increased diversion is to help the city of 
Chicago resolve its sanitation problems. 

Chicago created this situation, and as the Supreme Court said in 1929, it is for 
them to remedy it. How can it be remedied? By improving its plant and 
doing what Milwaukee does—purify its sewage and return it to the lake 95 
percent pure. Chicago doesn’t return any of the water taken. In this connec- 
tion, we must remember that Illinois occupies only 50 miles of the lake front, 
while three other States occupy a total of 500 miles. We must remember also 
that these other three States account for about two-thirds of the population 
living around the lake and the future needs of these other States must be taken 
into account before further diversion is permitted of the water of Lake Michigan. 

(5) The bill would set a dangerous precedent upon which our Canadian neigh- 
bors could base their decision to divert water flowing into the United States, 
particularly the Columbia and Kootenai Rivers in the Great Northwest, thus 
jeopardizing power and other interests in this country. 


INTERNATIONAL ISSUES AT STAKE 


The diversion of water from Lake Michigan is of deep concern to our Canadian 
neighbors. 

Recently the Canadian Government stated unequivocal opposition to the pro- 
posed water diversion legislation. (See Canadian note and comments from 
Canadian House of Commons annexed.) 

The Canadian Government stated that such diversion would not only jeopardize 
its shipping, commercial, port development, and other interests around the Great 
Lakes, but would also violate in letter and spirit the provisions of several agree- 
ments and notes exchanged between the United States and Canada. 

Furthermore, the Boundary Waters Treaty of 1909 between the United 
States and Canada provided that no further diversion of boundary waters be 
undertaken without the approval of the International Joint Commission then 
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established. And, although Lake Michigan was exempted from the boundary 
waters definition, article II of the treaty provides that “‘any intereference with 
or diversion from their natural channel of (nonboundary) waters on either side 
of the boundary * * * shall entitle the injured parties * * * to * * * legal 
medies.” 

t The development of the St. Lawrence Seaway and the exchange of notes be- 
tween the two countries has resulted in the understanding that no unilateral ac- 
tion, which would result in materially affecting the operation of the seaway, 
would be undertaken. 


PENDING ACTION BY SUPREME COURT 


Currently, the Supreme Court is considering the matter of water diversion 
at Chicago. The Court has appointed U.S. senior circuit court judge, the Hon- 
orable Albert B. Maris, as special master to consider the diversion cases relating 
to Chicago. 

Congressional action, I believe, should be held in abeyance until the Court 
has had an opportunity to consider the case and issue its findings. 

For your use, I am enclosing exhibits relating to the appointment by the 
Supreme Court of a special master to consider the case and the statement re- 
flecting the position of the Canadian Government on this proposed legislation. 

Sincerely yours, 


ALEXANDER WILEY. 

Senator Kerr. I have no authority to designate. I do have the 
privilege of reminding the other Senators they may question. 

Senator Case. I do have a few questions. This is one of the bills 
which has come before this committee, which on its face seems quite 
temperate, but the more I hear of it, the more complex it seems. Ex- 
cept for one thing, and that is, that this is not permanent legisla- 
tion. It raises the primary question in this bill, 1 suppose, whether 
or not the Congress in the exercise of its legislative and plenary power 
to legislate on commerce, is authorized to divert for a limited period 
of time for the purposes cited. I should like to ask two or three 
questions, which will elicit some information which may be helpful 
to me. 

When you speak of the power of the Supreme Court, to take orig- 
inal jurisdiction, I recognize that the Supreme Court does have the 
right of original jurisdiction in many cases, but under what provision 
of the Constitution or law does the case arise? How do they get in 
court? How can the Court take original jurisdiction? What is the 
law or what is the provision of the Constitution under which the 
master has taken jurisdiction ? 

Senator Wizey. I am sorry to say that my recollection isn’t very 
clear on that. It seems to me, however, that the issue arose back half 
a century ago that the Supreme Court has had jurisdiction. I think 
there was legislation of some kind. There was the question of one 
oe suing another State, which gave the Court jurisdiction as I 
recall 1t. 

Senator Case. Do you know what the final determination was in 
the Wyoming v. Colorado case that you cited ? 

Senator Winey. That I cited, you mean ? 

Senator Case. Yes; the case in your brief. 

Senator Wier. No; I have to admit that that particular case I used 
for the simple reason that it was used, I think, by our friends of the 
opposition, but I think that was one of the cases where I think they 
referred it, was it not, to one of the international commissions? 

_ Senator Casr. I was just curious to know if in any way that was 
involved in the so-called Big Thompson diversion of the Colorado, in 
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Colorado. The Big Thompson River is diverted from one watershed 
to another. Whether or not the part of those waters arise in Wyom- 
ing. Idonotknow. Possibly not. ; 

Teeater Wuey. Well, I think that as far as those cases in the West 
are concerned, I think they are not in point because of an agreement 
between the States in relation to waters that—and that is merely 
proper and that is part of our constitutional process. But in this 
particular case that we are talking about, that is not a fact. 

Senator Case. What rivers do you have, what major rivers do you 
have in Wisconsin that flow into the lake, into Lake Michigan? 

Senator Witey. What was that? 

Senator Casr. Do you have any major rivers in Wisconsin that 
flow into Lake Michigan ? ; 

Senator Winey. Yes; I think that the Fox—that flows into Green 
Bay, as I recall it. Most of the rivers flow into the Mississippi, the 
big rivers, as I recall it. 

Senator Case. The Menominee flows into Green Bay at Menominee? 

Senator Wizey. Yes. 

Senator Casr. Is there any use of the waters of the Menominee 
see consumptively, which reduce the flow of that river into the 
ake 

Senator Wuitey. I do not believe I can answer that question. That 
is way up in the northeast section of the State. I have been over there, 
but I cannot tell you. You mean where there is any diversion ? 

Senator Cass. Well, I was just wondering if in Wisconsin you 
recognize the right or claim the right of Wisconsin to use consump- 
tively waters of any rivers that would otherwise pour that water into 
the lake ? 

Senator Witey. If you mean to use for electric purposes, which 
returns the water to the lake, all our rivers do that—to the stream. 
In my own town, we have such. 

Senator Case. Well, I think there is some question as to whether 
or not the use of water for the production of hydroelectric power is a 
consumptive use. 

Senator Wuxy. Yes, I would agree with that. 

Senator Case. But if water is used for some municipal purposes, 
we feel in my State that it is consumptively used. 

Senator Witzy. Oh, I see what you mean. 

Senator Cass. In the Flood Control Act of 1944, in order to protect 
the rights of upper basin States to use the water consumptively, 
there was written into the Flood Control Act of 1944 a provision 
known as the O’Mahoney-Milliken amendment, which guaranteed to 
the States west of the 100th meridian the right to use for beneficial 
consumptive purposes, the water arising west of that point. 

Senator Wury. Yes, Senator, I am more or less acquainted with 
that, because I have heard you specialists in western water discuss the 
matter so often. I do not think there is anything like that in my State, 
because we are not arid territory. We have plenty of water all 
around. We have 9,000 lakes, on the north we are bordered by Lake 
Superior, on the east by Lake Michigan, and on the west by the 
Mississippi River. Throughout the heart, rivers like the Chippewa, 
the Wisconsin, and others are feeding into the Mississippi River the 
fine waters that come from that State. 





EE OOO HS = 


wow wy Ew |] 


WATER DIVERSION FROM LAKE MICHIGAN 383 


Senator Case. Do you know whether or not there are any rivers in 
Illinois which flow into Lake Michigan ? 

Senator Wizry. The three that I spoke of did, but they diverted 
them and, as I understand—now, I want to be eminently fair, but I 
asked about this—out of the 3,300 cubic feet per second that they take 
now, those three rivers contributed about 500 feet per second, so they 
were small rivers. I know of no river that flows into the lake now 
in Illinois. 

Senator Casr. Do they take all of the flow ? 

Senator Witrey. They take all of the flow of those three rivers. 

Senator Case. In the United States v. Appalachian Power Co. case 
which you cited at page 11, the Court held, under the citation, that 
the authority—that 1s, constitutional power of the United States over 
its waters—is as broad as the needs of commerce. Would you exclude 
from commerce the use of water for sanitary purposes? 

Senator Wizey. No, that is why Chicago is taking it. But the sani- 
tary use is not commerce. I want to make my point clear on that, that 
the Chicago District now has taken 500 cubic feet from the rivers. It 
was given permission to take in additional, so that now takes up to 
3,300 cubic feet, in which is included the water that it does not meter, 
like other cities do, for consumption. If, in the matter of navigation, 
is definitely established the question of further use, it is of no signifi- 
cance as I see it, as far as the power of Congress is concerned. But 
Congress is not going to use that power when it realizes that taking 
the same creates great inequities, when it damages the rights of those 
who have more than a thousand miles of shore line on this lake, as 
compared with 57 miles, or when they are taking it from one water- 
shed, which they did. The three rivers fed into Lake Michigan. They 
have taken those and they have taken this other water, taken it from 
one watershed to put it in the other watershed. Now, what they have 
done as far as navigation, there was provided a dam near Alton, and 
that takes care of the navigation. That is why they are not even 
stressing that point. They recognize that that is not involved. They 
recognize that they have a tremendous sewage problem there, and that 
they must recognize that their plants were efficient 5 or 6 years ago, and 
then they simply sat on the job and the city grew and the district grew, 
and they did not do what should have been done, what other cities have 
done, to meet that challenge. 

Senator Case. As I have understood it, the purpose of this bill was 
to develop facts which would provide the material on which Congress 
might subsequently make a determination of the equities involved. 

enator Witey. Well, I think that this committee itself has enough 
equities here, and got the facts which are not disputed at all. First, 
they made their own mess; secondly, they slept on what they should 
have done. Thirdly, the lake is down 7 feet. Fourthly, the interna- 
tional question is such that the Government of Canada has spoken 
in no uncertain terms as to its position, and made it very clear. 

Senator Casr. I want to come to the international question a bit 
later, but I would like to—— 

Senator Wier. Speaking about equities, I have not even outlined 
them in my reply to you, because it is in my brief. It has told you 
what the Chicago engineers have said. It has told you what the fellow 
from Washington here has said on the subject. It is all in the brief, 
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and if—that is why I have said, what are the equities here? Let us 
understand the equities. Let us go on the theory that this is not a case 
where the Federal Government, say, should settle it. Let us see 
whether there is any ground on which the district is entitled to a relief. 

You can take the language of Justice Hughes. It is just as pertinent 
today as it was back there a quarter of a century ago. 

Senator Case. Do you think that commerce is limited to naviga- 
tion? Is commerce a broader term than navigation ? 

Senator Wier. I would say that the two terms are synonymous, 
and it certainly does not include sanitation. Commerce and naviga- 
tion mean, within the commerce clause, in my judgment, that there 
cannot be any real commerce unless there is real navigation. They 
do not claim in this case that they want it for navigation. 

Senator Case. No, I think the claim is that they want it for a 
purpose on which Congress can legislate under the commerce clause 
of the Constitution. 

Senator Witey. That is right. And they also claim, which you 
must not forget, Senator, that between the two States, all the States 
and the sanitary district, they simply say to the committee that is 
hearing this, “We expect you to recognize the equities on both sides, 
and if you find that it is in the interest of commerce, then make your 
decision. But if you find it is not in the interest of commerce, then 
the question of legal authority arises. 

Senator Case. "To me, the bill does not raise quite the question of 
equity that it would if it were for a permanent diversion. If this 
were a bill to create a permanent diversion, then I think that every 
consideration on the equity of it that you mention would have to be 
weighed by this committee and by the Congress. I have thought, and 
I may be mistaken, but I have thought that the purpose of the bill 
was to develop some factual material on which the broader question 
of permanent legislation might be considered. 

enator WitEy. Well, now, the answer to that—— 

Senator Case. But the equities of a diversion for a period of 1 
year are certainly not as severe as if we were considering a perma- 
nent bill. 

Senator Wiiry. The answer to that is, and we have set it forth 
in the brief, that the purpose apparently is probably one of two or three 
things. It is not they claim. They know that a thousand feet will 
not solve their problem. They know that. What the purpose of it 
is, of course, is to open the gateway so that they can get more and 
more water. But if in doing that they damage the other fellow, as 
I think the facts show, and if the purpose, as I say, is to either in- 
crease the water so that they can purify this other business that they 
have, or increase the waterpower, the generation in waterpower, then 
they are hiding behind two different barriers. 

But I say outside of all that, I question whether, with the Supreme 
Court taking jurisdiction, which is another matter, the Congress of 
the United States should keep spending its time on this problem, when 
it appears undisputably that the fault is the fault of the district 
and they have permitted this thing to grow and grow on them, and 
now they want to experiment in relation to 1,000 additional cubic 
feet. They have 3,300 cubic feet, and to me, it is very clear in my 
mind that we have got to think twice in relation to our obligation 
to Canada also. 





ee ee ee 


-~ — -—- 


WATER DIVERSION FROM LAKE MICHIGAN 385 


Senator Cass. Yes; I am coming to that in just a minute. I think, 
however, that the committee, and 1 want to be sympathetic. I would 
like to get the position of Wisconsin and the other States into the 
record just as clearly and as strongly as it can be presented, as it 
pertains to this bill. But I think that the committee would have to 
agree with Justice Douglas that it is not for the courts to substitute 
their judgment for congressional decisions in the matter of legislating 
under the commerce clause. I think that the authority of Congress 
to legislate is clear. 

Now, at the same time, and because of that, I think, I would agree 
that any proposal which would take from the New York Power Au- 
thority at Niagara capacity for the production of power and transfer 
it to the powerplants on the Illinois River would be clearly an equity 
that would disturb Congress. I think that if this legislation were 
permanent legislation, and were to transfer or subtract from the 
Niagara power area a million dollars worth of power-producing 
ability a year and give it to the Illinois concerns, or to Illinois power- 
producing works, that would disturb Congress, if this were permanent 
legislation and proposed to transfer a million dollars worth of power 
producing from one area to another; I think that would concern 
Congress. But I have not thought that this bill for a temporary 
diversion had any such permanent effect. 

Now to the Canadian question. I had thought that under the 
treaty with Canada, the waters of Lake Michigan were specifically 
exempted. 

Senator Wirry. No. 

Senator Case. However, when this committee had this hearing 
earlier, and you submitted a brief in which you embraced with it some 
exhibits, some excerpts from the proceedings in the Canadian Parlia- 
ment, and certain statements were made there expressing considerable 
fear on the part of Canada to this legislation, that did concern me 
somewhat. At the same time, I have a feeling that while this Com- 
mittee on Public Works might take cognizance of that, yet the proper 
place to weigh the international applications or complications arising 
out of this legislation might be the Committee on Foreign Relations. 
I think that the State—— 

Senator Witry. That was my position on the floor of the Senate, but 
you people overruled me. 

Senator Case. However, at the time that that question arose on the 
floor of the Senate, these late expressions by the Canadian officials had 
not been made. On the contrary, my recollection is that as of a year 
ago, or whenever this question came up and the attitude of Canada 
was raised, at that time there was some letter that was cited, some 
expression was cited, that Canada was not objecting to the temporary 
diversion. On the basis, I felt that it was not then an issue that 
warranted reference to the Committee on Foreign Relations. 

I am frank to say, and I say that to my colleagues on this commit- 
tee, should this bill be reported to the Senate and the issue of the 
attitude of Canada be raised as a matter for re-referral of the bill 
to the Committee on Foreign Relations, I think the Senate would have 
to take into consideration, would have to take a good, hard look at 
these latest statements of Canadian position, irrespective of the ear- 
lier treaty. 

That is all, Mr. Chairman. 
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I have made this in the form of a statement because I think that 
you are entitled to know that these latest expressions by Canada 
warrant facing, if the question of jurisdiction should be raised. 

Senator Wizry. Let me reply to that statement that has just been 
made. It is not, of course, for me to try to divert the distinguished 
Senator’s judgment. My purpose is, rather, to try to bring some light 
into the picture. I want to say that in my humble opinion, the 
Chicago district has no basis for relief, since this is not a navigation 
or a commerce problem. I want to say that in my opinion, Congress 
has no authority to divert water for the sole purpose of sluicing 
Chicago sewage down the Illinois River. That 1s Wisconsin v. 
Illinois, 278. 

Now, if the idea of the Senator is, in view of all the arguments that 
have come here, to simply ignore, and I trust it will not be, the 
Canadian position, which is definite and certain, I said last year it was 
definite and certain, but there were a lot of shenanigans that went 
on, and I was ready to explode those shenanigans, I shall say on the 
floor of the Senate, too, to tell just what was happening, when for- 
tunately, we did not have to. But if you have the appendix, this 
is the Cisindian note to the Secretary of State. That is the one that 
stated definitely—— 

Senator Casr. And the Senator from South Dakota called atten- 
tion to that here. I also called attention to it in our earlier hearings, 
and I previously explained that I did so because I saw that in the 
memorandum you provided for the committee at its earlier hearing. 
I think that the Canadian note and the expressions in the Canadian 
Parliament do present material which ought to be considered at the 
appropriate time. 

enator Witxy. Well, I would say I am very grateful to the chair- 
man and members of the committee. I am sorry that some of the 
members came in late. I hope they have had time to read my brief. 
It presents my serious conviction. I am very sympathetic toward 
the district. I think that they have a problem on their hands, but they 
should not pass the buck to the rest of us. Their problem is their 
proniem, and if, as has been stated here, they can cure the situation 
y spending a million dollars a year, that is far better than getting 
continually into these squabbles. 
_ But be that as it may, 1,000 cubic feet is not going to aid the situation 
in the slightest. It is just going to continue the fight that is on, and 
until they wake up and do their job, as Justice Hughes and others 
have said, do their job, that is for them to handle. 

I thank you very much. 

Senator Kerr. Thank you, Senator Wiley. 

Now, it is apparent that we are not going to be able to complete 
these hearings before the lunch hour, which means that we shall have 
to recess for lunch and return about 2 o’clock, if it is agreeable with 
the committee. 

The junior Senator from Wisconsin is here. Would he like to 


start now, with the hope of concluding by 12 o’clock or would he 
rather wait? 
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STATEMENT OF HON. WILLIAM PROXMIRE, U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Proxmire. I shall be delighted to start now. I think it 
might suit the convenience of the committee. I think I might be able 
to finish by 12 o’clock. 

Senator Kerr. Very good. 

Senator Proxmire. First, I would like to say that although I have 
disagreed with the chairman of the committee on one or two things 
and I undoubtedly will in the future, his remarkable stamina and 
generosity with both opponents and proponents of this bill is one of 
the most astonishing things I have seen since I have been in the 
Senate. The fact that the Senator from Oklahoma has been willing 
to sit through not only more hearings, after 4 or 5 years of hearin 
but also rebuttal hearings is a real tribute to him, and I am grateful 
to him. 

I would also like to state that the statement from the Senator of 
South Dakota, that he feels it is possible that the Foreign Relations 
Committee might want to look at this bill—I do not know how far 
he wants to carry that, but it is very heartening to me. That has 
been my position since the bill was introduced this year. 

Mr. Chairman, members of the committee, H.R. 1 should be rejected 
because its proponents have failed to provide any evidence that the 
diversion of 1,000 cubic feet of water per second from Lake Michigan 
for : oo period is necessary to the study which is the purpose of 
the bill. 

Here is a temporary diversion which is strenously opposed by the 
States of Wisconsin, Michigan, Ohio, Pennsylvania, and New York 
through their elected representatives. It has been emphatically 
opposed by our good neighbor to the north—Canada. 

Here is a temporary diversion which those of us who represent the 
Lake States, other than Illinois, are convinced will lead through prece- 
dent and momentum to a permanent diversion and resultant naviga- 
tion and power losses that have been definitely established by the 
Corps of Engineers. 

Now it would be logical to presume that the extraordinarily able 
men and I think they are among the most able in Congress, who sup- 
port this legislation, would have been able to build some kind of a 
case for this temporary diversion as an essential element of the 
study—if such a case could possibly be built. 

I- have read every one of the more than half a million words of 
testimony of 1954, 1956, 1958 and 1959, before the House and Senate, 
and I have come to the conclusion that indeed we should have a study 
of all alternatives to the solution of this perplexing problem of sani- 
tation for Chicago; but I have found very few words by the pro- 
ponents assertin, that they need the diversion in order to make a 
meaningful study and when I have found this assertion it has 
crumbled when I inquired into it. 

Here is the crux of this bill. The whole case comes down to this 
issue: In order to make a study of alternative solutions to the Chicago 
sanitation problem do you or do you not need to divert an additional 
1,000 cubic feet per second? Wisconsin won’t object to a study without 
diversion and I’m sure our sister Lake States won’t, and Canada won’t 
either. 
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Now where in all this ocean of testimony is there evidence that the 
Public Health Service or the Corps of Engineers cannot give the 
Congress answers on the effects of permanent diversion without a 
temporary 1-year diversion ? j 

I think I can say without fear of serious contradiction that no 
member of this expert committee has been able in 5 long years to 
elicit a word from any member of the Corps of Engineers to show 
that this diversion will provide one bit of information necessary for 
the corps to tell with assurance what the effect of diversion on power 
and navigation will be. 

Imagine that. Not a paragraph, a sentence, a word in all this testi- 
mony from the qualified experts to show that this temporary diver- 
sion to which five States and our great neighbor vehemently object 
will provide one bit of information of value that would permit the 
experts to make a better informed estimate of the consequence of 
diversion. 

The engineers are certain now that the consequence of permanent 
diversion of power and navigation would be adverse. They believe 
they know accurately enough to give us a precise monetary estimate. 
They don’t need the study. There isn’t a word, a phrase in this Niag- 
ara Falls of words poured over the committee for 5 years to show that 
they do. If there is one I challenge the resourceful, able Senators and 
Congressmen supporting this bill to show it. 

I would like to say that on page 29 of the hearings of July 13, we 
come closest to such a statement when Lieutenant Colonel Gieson of 
the Corps of Engineers was asked by Senator Muskie this question : 


Not whether it would assist you— 


well, perhaps we should go back a little. The question was, I believe, 


was, would this assist you in evaluating permanent diversion. Then 
Senator Muskie: 


Not whether it would assist you, but could you determine on the basis of 1 year’s 
diversion the effect of a permanent diversion? 


Colonel Gieson’s answer was: 


We have already determined what the effects of permanent diversion would be. 
Certainly, this would assist us in verifying these conclusions. 

Now, that additional sentence is like saying, “I already know ex- 
actly what I weigh. If you want to make some kind of an estimate on 
the basis of weighing my arm or leg, that would assist me in verifying 
the weight I already know.” 

He says in explicit language: 

We have already determined what the effects of permanent diversion would be. 

What does that leave, Mr. Chairman? If there is no navigation 
or power justification for this study, all that is left is sanitation— 
public health. Here is the only area on which this study could pos- 
sibly shed any additional light. And I am convinced that the pro- 
ponents of this bill know in their hearts that the only area in which 
this study can provide any enlightenment is in the effect of additional 
diversion on the sanitary quality of the Illinois Waterway. 

This means the issue now boils down to whether or not additional 
diversion is necessary to determine the effect of permanent diversion 
on sanitation. Is it necessary? Here is the crux. Well now exactly 
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what have the proponents done to show additional diversion is neces- 
sary one way or the other? Where in their tons of argument can you 
find the answer to the crux of the problem, Mr. Chairman? Certainly 
in view of the vehement objection of five States and Canada, the bur- 
den of the proof that this strenuously opposed temporary diversion is 
necessary should be on the proponents. 

Their answer is on pages 17 and 18 of the original transcript of the 
hearings before this committee on July 13 of this year where Con- 
gressman Yates states and I quote: 


I point out that the Department of Health, Education, and Welfare has 
stated that while it is true they could conduct this test and come to certain con- 
jectures, it would be necessary that the results of their estimates be tested by an 
actual diversion. In support of that I cite the aide memoire written by the 
Department of State to the Government of Canada seeking Canada’s position 
prior to the hearings on this bill in the last Congress. And in the course of that 
aide memoire, it was stated as follows: 

“The proposed legislation, among other aspects, would enable the U.S. Pub- 
lic Health Service to make new field studies over a 3-year period in the Illinois 
Waterway in order to evaluate the water quality conditions, changes in chemical 
and bacteriological content, the existence of aquatic life and other related sub- 
jects.” 


and this is the important sentence. 


“The temporary increased flow would be an indispensable element to a fully 
effective Public Health Service investigation.” 

Now, Mr. Chairman, let us note carefully who is saying that a tem- 
porary diversion is indispensable. Is it the Department of Health, 
Education, and Welfare? Is it the Public Health Service? Is it any 
representative of the Public Health Service, or any qualified public 


health official ? 


No. It is the Department of State. Mr. Chairman, why didn’t 
the proponents ask Secretary of Agriculture Benson or Attorney Gen- 
eral Rogers? Cookie Lavagetto or Marilyn Monroe, or Bob Kennedy 
or Jack Paar, might have had an interesting opinion. Casey Stengel 
has shown he has good judgment. Why not ask them? It would 
make just as much sense. To find out what the Public Health Service 
thinks about the desirability of an additional diversion the able Con- 
gressman from Chicago quotes from an opinion of the State Depart- 
ment. 

This is a high tribute to the ingenuity of the able proponents of 
this bill. But, Mr. Chairman, it reminds me of a popular song of a 
few years ago entitled: “I Only Heard.” The lyrics went something 
like this: 


Oh, I heard. I only heard. 

Now it wasn’t told to me I only heard. 

He said that she said that she didn’t know where she got it. But he said that 
she said that the law was going to stop it. 

Oh, Iheard. I only heard. No it wasn’t told tome 

I only heard. . 


This—the strongest testimony that the proponents of this bill can 
find to support their position in the crux of this controversy is that 
the State Department once told Canada that this diversion is an indis- 
pensable element to a Public Health Service investigation. This is 
hearsay—pure unadulterated hearsay and nothing more. 
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Now, Mr. Chairman, why didn’t the kp rng of this bill ask 
the Public Health Service this pointblank question: Do you or do 
you not have to have an additional 1-year diversion to make this 
study? I don’t know why. I won’t speculate on why. But, Mr. 
Chairman, I did exactly this. I have written to the official in the 
Public Health Service who is best qualified to answer this question. 
He is Mr. Gordon McCallum, Chief of the Water Supply and Water 
Control Pollution Branch, Department of Health, Education, and 
Welfare, Public Health Service. Here is the letter I wrote him 
yesterday : 


In the course of hearings before the Senate Public Works Committee on H.R. 
1, the Lake Michigan water diversion bill, it was asserted that in an aide 
memoire written by the Department of State to the Government of Canada the 
following paragraph occurred: : 

“The proposed legislation, among other aspects, would enable the U.S. Public 
Health Service to make new field studies over a 3-year period in the Illinois 
Waterway in order to evaluate the water quality conditions, changes in chemi- 
eal and bacteriological content, the existence of aquatic life, and other related 
subjects. The temporary increased flow would be an indispensable element to 
a fully effective Public Health Service investigation.” 

Have you, or to the best of your knowledge, has any representative of the 
Public Health Service at any time stated that a temporary increase in diversion 
would be an indispensable element to a fully effective Public Health Service 
investigation? 

I would also very much appreciate it if you can tell me whether it would 
be feasible for the Public Health Service to conduct an investigation of the 
health— 


this was my second question— 


implications of permanent diversion from Lake Michigan without the benefit 
of a temporary diversion. I have reference to a letter dated February 16, 
1959, from Dr. Burney, the Surgeon General, to Congressman Sidney Yates 
which says: 

“The Illinois Waterway situation at Chicago affords an opportunity to de- 
velop, under controlled conditions, reliable information on the complex inter- 
relationships involved in the disposal of large quantities of municipal wastes 
in limited quantities of flowing water. 

“A growing number of communities, despite the fact that they may be pro- 
viding substantial sewage treatment, lack sufficient natural dilution water to 
assimilate effluents from treatment plants without nuisance and hazard to health. 

“Information developed on the pollution control value of dilution waters on 
treated municipal and industrial wastes certainly would be of value to other 
urban communities having like problems and similar possibilities for solution.” 


After quoting that letter from Dr. Burney, I said: 


Because hearings on H.R. 1 are expected to conclude before the Senate Public 
Works Committee tomorrow (Friday, August 7), I would very much appreciate 
a reply at your earliest opportunity. 

Thank you for your cooperation. 


Now, Mr. Chairman, here was the answer I have just received from 
this top Public Health expert: 


This is in reply to your letter of August 6, 1959, regarding the statement in 
an aide memoire by the Department of State to the Government of Canada 
pertaining to the Lake Michigan water diversion bill that—“the temporary 
inereased flow would be an indispensable element to a fully effective Public 
Health Service investigation.” 

In reply to your specific question, I have not, nor to the best of my knowledge, 
has anyone in the Public Health Service, stated that the temporary increase 
in diversion would be an indispensable element to such an investigation. The 
Public Health Serivce and the States do conduct investigations of this nature 
routinely under whatever conditions may prevail in the waterway at the time 
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the studies are made. Such surveys pertaining to pollution and the sanitary 
quality of streams under varying conditions of flow provide background which 
could serve to appraise the effects on public health. Consequently, we would 
eonsider such a survey feasible. 

Now, Mr. President, I think to anyone who can read the English 
language must understand what the answer means. 

I asked two questions in my letter: First I asked and I quote: 

Has any Public Health Service spokesman at any time stated that a temporary 


increase in diversion would be an indispensable element to a full PHS investi- 
gation? 


The answer was: 


I have not nor to the best of my knowledge has anyone of the Public Health 
Service stated that the temporary increase in diversion would be an indispensable 
element to such an investigation. 

So not from the State Department but from the horse’s mouth—the 
answer is “No.” And it is about as definite and explicit as it can be. 

My second question was whether the Public Health Service could 
conduct an investigation of the health implications of permanent diver- 
sion without temporary diversion and the answer was: 

The Public Health Service and the States do conduct investigations of this 
nature routinely under whatever conditions may prevail in the waterway at the 
time the studies are made. Such surveys pertaining to pollution and the sanitary 
quality of streams under varying conditions of flow provide background which 
could serve to appraise the effects on public health. Consequently we would 
consider such a survey feasible. 

Consequently, he is saying, wiout additional diversion, he would 
consider such a survey feasible. 

So the answer in the plainest kind of English is “Yes.” 

Mr. Chairman, I hope you will pardon me, but I want to demonstrate 
as dramatically as possible that with that answer, the case of the pro- 
ponents of this bill is smashed, just like that glass (demonstrating). 
It is smashed to smithereens, so that there is nothing left of it. I 
brought that glass in myself, because I did not want to destroy Gov- 
ernment property. It 1s my glass, and I shall sweep it up after I 
finish my presentation. But that is true. It is smashed to smith- 
ereens; there is nothing left of it. 

The fact is Mr. McCallum told me on the phone—the Public Health 
service can calculate precisely how much an additional flow of 1,000 
cubic feet per second will improve the biochemical oxygen deficiency. 
They know now. This additional diversion won’t contribute a scin- 
tilla of evidence to it. And as Senator Douglas conceded on the floor 
of the Senate last year, oxygen deficiency is the primary problem. 

So, Mr. Chairman, what all this adds up to is that we have a bill that 
calls for a study of alternative solutions to the sanitation problem of 
the Chicago metropolitan district. One of the possible alternative 
solutions to this problem is an additional permanent diversion of 1,000 
cubic feet per second from Lake Michigan. There are other alterna- 
tives which are as I understand it to be studied in the bill as the pro- 
ponents have agreed to amend it. No one objects to thestudy. But— 
and here is the core of the controversy—the proponents are also asking 
to divert 1,000 cubic feet per second from Lake Michigan for 1 year 
while they are making this study. To this additional diversion there 
is emphatic and vehement objection—from Wisconsin, Michigan, Ohio, 
Pennsylvania, New York, and from Canada. 





392 WATER DIVERSION FROM LAKE MICHIGAN 


The issue has become this: Is the additional diversion necessary to 
the study? The proponents, and very able men they are, have had 
all the time in the world—all the opportunity in the world—to show 
that the study requires additional diversion. No committee to my 
knowledge has ever been more generous or cooperative with its time 
than this one as I said in the beginning of my statement, I really 
mean it. But in all this time the proponents have failed to come up 
with a word of expert qualified testimony that will stand up to show 
that this additional diversion is necessary. 

Indeed, Mr. Chairman, it would be just as sensible and just as 
completely justified for those of us who oppose this bill to ask for a 
1-year trial for diffused oxygen—actually do this for a full year— 
put in the pipes diffused oxygen where the deficiency is greatest— 
to study whether that alternative solution is best, or an actual 1-year 
infiltration with full experimentation with chlorine to get empirical 
answers on that alternative. Why not? Why should not these alter- 
native solutions be given precisely the same equal opportunity to 
prove their worth as the 1-year temporary diversion permits for 
additional diversion ? 

Mr. Chairman, the answer is that this additional 1,000 cubic feet 
per second of diversion is not needed. If it were—heaven knows the 
eens could have proven it to this committee by now—they 

ave not done so. For that reason—as long as H.R. 1 contains a 
provision for 1,000 cubic feet per second of diversion for 1 year it 
should be rejected. Amend the temporary diversion out of the bill 
since there is no established need for it and I will support it. 

Mr. Chairman, that completes my statement, and once again, I am 
very grateful to you for giving me an opportunity to appear, not 
once on this bill this year, but twice. 

Senator Kerr. Thank you very much, Senator Proxmire. 

Are there questions that the members of this committee would like 
to ask of Senator Proxmire? 

The committee will recess until 2:15, at which time, the remaining 
witnesses will be heard. 

(Whereupon, at 11:57 a.m., the subcommittee recessed to reconvene 
at 2:15 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Kerr (presiding). The committee will be in order. 

Senator Proxmire. I would ask permission to have this telegram 
from the mayor of the city of Milwaukee, and others, made a part of 
the record. 

Senator Kerr. Without objection that may be done. 

(The telegram is as follows :) 


MILWAUKEE, WIs., August 7, 1959. 
Hon. Rosert 8S. Kerr, 
Public Works Committee, 
U.S. Senate, 
Washington, D.C.: 

We join with our Hon. Senators Alexander Wiley and William S. Proxmire 
in vigorously protesting the passage of H.R. 1. Their able and valiant fight on 
behalf of millions of people who oppose additional water diversion is enthusias- 
tically supported by the city of Milwaukee. Issues have been clearly defined in 
brief filed with your committee by Senator Wiley. 
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Although the opposition of Canada to the passage of legislation having for its 
purpose diversion of additional water from Lake Michigan by Chicago is al- 
ready evident and passage would have an effect upon our relationship with our 
neighbor, it is strikingly evident that the internal opposition to that same leg- 
islation which would divest many millions of people of their fundamental rights 
to equal use of a natural resource which is held in trust for all as against a 
small segment of the population should motivate both the committee and the 
Senate to reject this bill. 

The old tune which Chicago constantly plays on the heartstrings of anyone 
who will listen concerning their dire need for diversion, rather than accept 
their municipal responsibilities to deal adequately with their own sewerage 
problems, has lost all sense of merit or melody. It is unfair to the busy ac- 
tivities of Congress and to the millions in opposition to repeat this theme con- 
stantly in the hope that a lack of alertness to the evils of this type of legislation 
may succeed in giving one area an inequitable and unfair advantage over an 
entire region relying heavily upon the advantages which this great natural re- 
source affords in navigation, fisheries, commerce, water supply, and recreation. 
All these vital fields of public interest would be trespassed upon by this bill. 
The Great Lakes States and 50 million people resident in the Great Lakes Water- 
shed rely upon the Senate to protect their constitutional rights and to reject the 
special privilege demanded by the State of Illinois for the benefit of a few. 

For more than 50 years, Milwaukee and the State of Wisconsin have fought 
to preserve the vital water resourecs of the Great Lakes for the general good of 
our great country and our neighbor. Increased diversion of water from the 
Great Lakes, if sanctioned by the Senate, will impair the efficiency of navigation 
and of harbors; will threaten the limited fishery resources remaining in this 
area; will frustrate recreational uses; and above all will detract from the full 
use and operation of that great international navigation and power project, 
the St. Lawrence Seaway at a time when many hundreds of millions of dollars 
have been and are being expended to make this great facility as beneficial as it 
can be to the great region which it serves. It is unseeming that efforts would 
be made to impair its full usefulness through further water diversion. 

It should be pointed out that the principal demand for diversion comes 
from municipalities and governmental agencies in the Chicago region. If there 
desire for diversion is to flush raw or untreated sewage down the Illinois 
waterway, this will create a nuisance and a health problem for all of the munici- 
palities and communities along this waterway. Probably as far as St. Louis. It 
is curious to us that the great State of Illinois should be insensitive to the needs 
of the communities along this waterway by promoting diversion for sewerage 
purposes. Rather public officials and the State itself should demand that the 
Chicago area treat its sewage in the most modern and efficient methods possible, 
stop dumping sludge and meter the water supply of Chicago so that the sewage 
problem will be greatly reduced. 

If a precedent is established and sanctioned by the Senate permitting one 
locality to take more than its equitable share of water from the Great Lakes, 
the floodgates will then be open to any and all communities to make similar 
demands. Where will this then stop, and how will it be stopped if the prece- 
dent for further diversion is approved? We are fighting to preserve the Great 
Lakes as an international water resource. This fight is not only for the pres- 
ent, but the future generations. Many incipient demands for extraction of 
water from the lakes are being formulated at this very moment, and courageous 
action must be taken to safeguard this resource for present and future 
generations. 

We will appreciate full text this statement being incorporated in record of 
hearing on H.R. 1. 

FRANK P, ZEIDLER, 
Mayor. 
Harry G. SLATER, 
Deputy City Attorney. 
Harry C. BROcCKEL, 
Municipal Port Director. 
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Senator Kzrr. Mr. O. J. Muegge. 


STATEMENT OF 0. J. MUEGGE, STATE SANITARY ENGINEER, STATE 
BOARD OF HEALTH AND VICE CHAIRMAN, COMMITTEE ON 
WATER POLLUTION, STATE OF WISCONSIN 


Mr. Murcer. Mr. Chairman and gentlemen: My name is O. J. 
Muegge. I am State sanitary engineer, State Board of Health, and 
vice chairman of the Committee on Water Pollution of the State of 
Wisconsin. I appear in opposition to H.R. 1, relating to increased 
diversion of water from the Great Lakes Basin by the Metropolitan 
Sanitary District of Greater Chicago. This statement contains some 
revisions to the copy that has been distributed to make it current. 

1. The Sanitary District of Chicago has failed to meet the decrees 
of the U.S. Supreme Court (April 21, 1930 and May 22, 1933) in that: 

(a) The district has not been diligent in providing adequate treat- 
ment works to meet the needs of the area served, and 

(6) The district has failed to expand and modify its sewer system 
so as to minimize or prevent the discharge of untreated sewage and 
industrial wastes during times of peak water use or storm flow. 

2. The Chicago Water Department has not provided for metering of 
all water services and thus has one of the highest per capita uses of 
water in the country, such excess use interfering with the proper func- 
tioning of sewerage works and resulting in unnecessary diversion of 
lake water. 

3. The proposed bill, although providing for a study of the effect 
of increased diversion on Lake Michigan and the Illinois Waterway, 
does not specifically provide for a study of the sewerage facilities of 
the district and their operation. 

4. No recognition is given to the probability that the effect of diver- 
sion of an additional 1,000 cubic feet per second could be very closely 
estimated by a complete study of all pollutional sources and such other 
factors as are related to water levels and channel velocities. 

5. The proposed bill does not contemplate a study of the feasibility 
of treating, disinfecting and dispersing the treated sewage effluent in 
Lake Michigan so as to permit reduction in the volume of diversion 
to that needed for navigation alone. 

6. No consideration has been given to the probability of withdrawals 
in other States and their effect upon lake water levels should a prece- 
dent be established by enactment of the proposed bill. 


ITEM 1 


In elaboration of the first point, attention is drawn to the available 
records on effectiveness of reduction of biochemical oxygen demand 
and removal of suspended solids. A report of the Illinois River Pollu- 
tion Commission, which is a legislative commission, January 30, 1951, 
on an investigation of the Illinois River indicated that as late as 1949 


the overall reduction in biochemical oxygen demand effected by the 
treatment plants was less than 80 percent. Subsequent records of the 
sanitary district indicate a maximum removal of biochemical oxygen 
demand of 93.6 percent attained in 1952. This was followed by a pro- 
gressive drop to less than 86 percent in 1957. Data on suspended solids 
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for the corresponding period show a reduction in removal from 91 
percent in 1952 to less than 81 percent in 1957. These data are signifi- 
cant since today each decrease of 1 percent in efficiency of operation 
represents a raw or untreated sewage equivalent of 90,000 persons. 

Since 1957, some improvement in treatment efficiency has resulted, 
according to statements made March 2, 1959, by representatives of 
the sanitary district, who then claimed biochemical oxygen demand 
removals of about 91 percent. However, this degree of treatment is 
still less than was previously achieved and less than that produceable 
by a well designed and operated activated sludge plant, such as that 
at Milwaukee, where reductions of biochemical oxygen have been in 
the neighborhood of 95 percent during the last 10 years. 

Presumably the percentages cited by the sanitary district are based 
upon comparison of concentrations of oxygen-consuming matter and 
suspended solids in the raw sewage and treated effluent, as is common 
practice. Thus the figures are not corrected to cover reductions in 
overall efficiency attributable to bypassing of settled sewage, and 
discharge of waste sludge or overflow from sludge lagoons directly 
to the waterways. 

Much of the area served by the sanitary district is provided with a 
combined sewer system, namely, a system of sewers that carries storm 
water in the same conduit with the sanitary sewage and industrial 
wastes. The design of the intercepting sewers is such as to provide 
but limited capacity for the stormflows. Consequently overflow com- 
mences very rapidly following the beginning of a storm resulting in 
the discharge of raw sewage into the waterways of the district. 

In addition, overflow from the system occurs during peak water 
use periods, particularly during the air-conditioning season. The 
total pollutional load discharged to the waterways from these over- 
flows may equal or exceed the residual pollutional load discharged as 
treated sewage, particularly when cognizance is given to the apparent 
lack of sewer facilities to collect all industrial wastes. 

Before continuing with the second item it may be well to digress 
momentarily to comment on the remarks of Senator Douglas with 
respect to sewage treatment facilities at Milwaukee. All sewage is 
now being treated at the Jones Island activated sludge plant which 
is producing a high degree of treatment, substantially better than 
the treatment at the Stickney plant of the Chicago district which 
was acclaimed to be one of the seven engineering wonders of this 
country. 

The Milwaukee district is presently planning to handle further 
expansion of sewage treatment to meet the increasing needs of the 
metropolitan area. This new plant initially is being planned as a 
high grade sedimentation plant utilizing heavy chlorination for dis- 
infection and the dispersion of the effluent for rapid dilution with the 
lake water. The plans for this plant are to be developed so that 
activated sludge units can be added when tests of water quality indi- 
cate need therefor. However, some Milwaukee officials do favor in- 
stallation of complete treatment facilities initially. This new plant 
will not be completed until 1962 at the earliest. 

It might also be well at this point to indicate that Milwaukee 
pioneered in the development of the activated sludge process and 
was the leader in large plant construction of this type. 


45010—59——26 
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As to the typhoid fever patients reported by Senator Wiley, they 
were in no way attributable to the public water supply. 


ITEM 2 


With respect to the metering of water it is to be noted that in 
Chicago the average daily water use per person is nearly 250 gallons 
per capita. This 1s much greater than the per capita consumption of 
other large cities in the area. A substantial part of the total use of 
water can be attributed to lack of customer meters although indus- 
trial development of the metropolitan area does contribute to the 
total usage. This high use of water places added burdens on the 
intercepting sewer system and causes overflow to occur more fre- 
quently than would otherwise be the case. It also reduces the time of 
flow through sewage treatment works and thus reduces their effective- 
ness to less than that which could otherwise be achieved. It also adds 
to the amount of water which presently can be diverted from the lake. 
All things considered, the reduction in water use effected by 100-per- 
cent metering (now about 30 percent) would result in a smaller dis- 
charge of pollutional matter to the waterways. 

Senator Kerr. May I interrupt you there? 

Mr. Murcer. Yes. 

Senator Kerr. How would the use of less amount of water result 
in a smaller discharge of pollution ? 

Mr. Murcer. You, in effect, increase the capacity of your plants by 
10 percent volumetrically. That will result in a higher degree of 
purification in the plant. 

Furthermore, you, in effect, increase the capacity of sewers by 
avoiding the collection of what would be substantially clear water. 
That is, the excess pollution. 

Senator Kerr. I can understand how the reduction in the amount of 
water would reduce the volume of the liquid that would have to be 
handled, but I would presume that pollutional matter is fixed and 
that the volume of water being increased or decreased would not 
change the volume of pollutional matter. 

Mr. Murcer. That is true excepting that the more time you give 
sewage in its passage through a treatment plant, the more effective 
purification you can accomplish both in sedimentation units and in 
activating sludge units and, therefore, your total percentage efficiency 
would be greater if you did not have that extra water to handle. 

Senator Kerr. In other words, the sewage system works better on a 
volume of liquid in proportion to how much the total is of the pollu- 
tional matter. 

Mr. Muecer. It isa time factor. 

Senator Kerr. Proceed. 

ITEM 3 


Mr. Murcar. There is no desire to discourage a study of the effect 
of pollution contributed by the metropolitan sanitary district upon 
the Illinois Waterway. However, to be worthwhile such study must 
encompass not only the waterway and lake levels but also the entire 
sewerage system and its operation. Such a study is especially de- 
sirable since the sanitary district has been exempted from regulation 
by the water pollution control agency of the State of Illinois. The 





WATER DIVERSION FROM LAKE MICHIGAN 397 


need for such detailed study was also recognized by Canada in the 
aide memoire of January 6, 1958, in reference to previous proposed 
legislation. The aide memoire in part states: 

The Canadian Government understands that if such legislation is enacted 
these sanitation studies will not be limited to evaluating the effects of dilution 
but will also include consideration of all possible measures for dealing with 
waste disposal facilities at Chicago. Such measures would include: 

(a) Complete separation of storm sewers from the domestic sewerage system 
or expansion of the existing treatment facilities to serve a total combined flow; 

(b) treatment of organic wastes in industrial plants before discharging these 
effluents into the sewerage system. 

I noticed a statement just recently that Washington, D.C. is antici- 
pating expending $300 million for storm sewer separation so as to 
improve the condition in the Potomac River. 

(ec) Chlorination of effluent before discharge into the Illinois Waterway; and 

(d) artificial aeration of the waterway. 

Your attention has been directed to the fact that H.R. 1 does not 
provide for such studies. Lack of such specific authority may cause 
administrative difficulties should the bill be passed. 

Statements previously made in this hearing by proponents for addi- 
tional diversion concurred with the desirability of studying effect of 
effluent disinfection and stream aeration but completely ignored the 
need for study of the entire sewerage system facilities, inclusive of 
storm-water separation, adequacy of collection system, and adequacy 
of treatment plant facilities and their operation. More recently pro- 
posed amendments to the bill have been presented which would provide 
for a study of sewerage facilities in their entirety. 


ITEM 4 


It has been stated that a study of the pollution of the Illinois Water- 
way would not be particularly worthwhile and would not provide 
required answers unless the extent of pollution contributed to the 
waterway were also studied. It should be pointed out that if the 
factors contributing pollution were well known and data on effect of 
existing pollution on the waterway were acquired, the effect of in- 
creased or decreased diversion could be closely estimated. In fact, with 
the limited data available today, approximations as to the amount 
of clear water that would be needed to prevent nuisances can be made. 
As an example, when the biochemical oxygen demand at Lockport is 
15 parts per 1 million, the dissolved oxygen is zero, and the flow at 
that point is 3,100 cubic feet per second, the diversion of an additional 
3,100 second feet of lake water with an assumed biochemical oxygen 
demand of 2 parts per 1 million and a dissolved oxygen concentration 
of 7 parts per 1 million would result in reducing the biochemical 
oxygen demand at Lockport to about 8.5 parts per 1 million and in 
increasing the dissolved oxygen to about 3.5 parts per 1 million ini- 
tially. It would be expected subsequently that the dissolved oxygen 
content would be reduced to a lower value since the resulting bio- 
chemical oxygen demand would be substantially greater than the dis- 
solved oxygen available in the pollution water. Therefore, at least 
4,600 second feet (3,100 and present 1,500) of diversion would be re- 
quired under the conditions stated to produce reasonably good condi- 
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tions in the stream below Lockport. This diversion would be in addi- 
tion to domestic water pumpage. ‘ : 

With more details as to concentration of polluting matter discharged 
to the waterway and a study of stream conditions it should be pos- 
sible to quite accurately assess the volume of dilution water required, 
if any, without actually making the diversion. Conversely, by a study 
of ways and means of effecting improved treatment and control of dis- 
charge of wastes into the waterway, close estimation could be made of 
the amount by which the present diversion volume may be reduced. 

The effect of diverting an additional 1,000 second feet on lake levels 
has already been estimated by the Corps of Engineers. It is doubtful 
that any better estimate could be made if ee temporary addi- 
tional diversion were actually permitted. anges in velocity of flow 
and time of flow in the waterway with increased or decreased diversion 
could also be estimated and then evaluated in connection with any im- 
provement in treament or reduction in discharge of pollutional wastes. 


ITEM 5 


One of the possible solutions to the problem of diversion is the return 
of adequately treated sewage and wastes to Lake Michigan which will 
permit reduction of the amount of water withdrawn or diverted to that 
needed for navigation. A study of the feasibility of such solution of 
the problem is also not provided for in the proposed legislation or in 
the suggested amendments. It is to be stressed that Chicago is the only 
city on the Great Lakes that does not return the spent water to the 
source from which it was derived. 

At the time the plan to divert to sewage from Chicago to the Illinois 
River was initially conceived, the art of sewage treatment and of 
water purification had not been developed, whereas today a high degree 
of sewage treatment can be accomplished and water purification pro- 
cesses have progressed to such exent that considerable pollutional 
matter and high bacterial loadings can be effectively controlled. In 
view of such progress, it would appear that a study of the feasibility of 
altering and modifying the method of disposal of treated sewage to 
provide for discharge to the lake would be an essential part of any 
study of the diversion problem. 


ITEM 6 


The continuing diversion of water from the Great Lakes basin by 
Chicago continues to be a precedent that might well result in diversions 
by other communities and States. For instance, the Milwaukee metro- 
politan area is extending beyond the divide between the Great Lakes 
and Mississippi River Basins. It is likely that water from Lake 
Michigan may be supplied to communities beyond the divide, in fact, 
extension of such service is presently being given consideration. In 
such event the sewage from such areas would drain into the Fox River 
(Illinois) which is a tributary to the Illinois River. As this area de- 
velops the sewage eee may become acute and require either the 
return of sewage effluent to the lake or the pumping of lake water to 
the Fox River for flushing purposes. Such diversion from one basin 
to another for flushing or for water supply purposes without return 
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of treated sewage to the supply source would presently be contrary to 
policy of the State of Wisconsin. 

The bureau of water of the city of Chicago is forecasting the exten- 
sion of service to communities located as much as 35 miles west of 
Lake Michigan, drainage from which would also be to the Fox River. 
Three other communities north of Chicago have also developed plans 
to abstract water from Lake Michigan to the Mississippi watershed. 

I understand there are other communities north of Chicago that 
desire to take water and divert it from the Great Lakes Basin. 

Diversion has also been proposed in Ohio from Lake Erie to the 
Ohio River Basin, in Minnesota from Lake Superior to the Mississippi 
River Basin and in Texas from Lake Michigan to the arid regions of 
said State. 

The possible cumulative effect of such diversions and that presently 
practiced at Chicago might well intensify the effect materially over 
that presently experienced as to the economy and welfare of States 
adjoining the Great Lakes. 

On the basis of the foregoing statement it is to be concluded: 

(1) That the Metropolitan Sanitary District of Greater Chicago 
and the city of Chicago have not done all that could be done to collect 
and effectively treat the sewage and industrial waste; they have not 
attempted to bring about conservation in water use; they deny, with- 
out study, the feasibility of returning sewage effluent to the lake; 
and do promote further expansion of the water system so as to cause 
more and more diversion from the lake. 

(2) That the proposed study contemplated by the bill is wholly 
inadequate to permit a determination of the possibility of decreasing 
or of increasing diversion in that it makes no provision for a study 
of the sewerage facilities in their entirety, including separation of 
storm water and the collection of all sewage and wastes originating 
in the district; and does not contemplate a study of the feasibility of 
returning adequately treated and disinfected sewage to the lake. 

(3) That the diversion. of 1,000 cubic feet per second for a 1-year 
period is not needed to make a determination of the possibility of 
decreasing or the need for increasing diversion. If there is no inten- 
tion to make the proposed additional diversion permanent, there is no 
need to study it at all. 

It is urged that H.R. 1 not be recommended for passage unless 
it is materially amended to provide for a very thorough study of all 
aspects and solutions of the problem without the diversion of any more 
water during the study period. 

Senator Kerr. Thank you very much. 

Mr. John Snell? 


STATEMENT OF JOHN R. SNELL, MICHIGAN ASSOCIATES, LANSING, 
MICH. 


Mr. Snetu. Senator Kerr, my name is John R. Snell. I am the 
principal of the firm of Michigan Associates. My associate, Mr. 
William Turney, was the one who made the survey in April and 
showed you the slides. 

Senator Kerr. We remember Mr. Turney quite well; yes, sir. 

Mr. Snetu. Yes, sir. 
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Senator Kerr. We thought he was a very effective witness. 

Mr. Snett. Thank you. Since the gentleman from Chicago has 
raised the question about Mr. Turney’s personal standing, I have pre- 
pared for the committee a background of the education and exper- 
ience of Mr. Turney, and you have that given along with his statement 
today. 

Gieaie Kerr. The listing of his qualifications will be filed by 
the committee but not made a part of the record. 

(The information will be found in the files of the committee.) 

Mr. Snetu. With your permission, I would like to read Mr. Tur- 
ney’s statement ? 

Senator Kerr. Very well, you may. 

Mr. Sneuu. I would then like to make a few statements of my own. 

Senator Kerr. Very well. : 


Mr. Snewz. I am reading for Mr. Turney here: 


Mr. Chairman, I am William Turney, with the consulting engineering firm 
of Michigan Associates. It was my pleasure to appear before this committee 
on July 14, 1959, in behalf of the State of Michigan to show colored slides and 
discuss a report of the Chicago Sanitary Canal survey, conducted by myself 
in April of this year. 

On July 27, Mr. Hurwitz and Mr. Anderson of the Chicago Sanitary District 
appeared before this committee to supposedly refute portions of my testimony. 
Upon careful examination of the written statements of these men, I can find 
nothing which refutes my original oral testimony or any of the data and con- 
clusions of our written report which is already part of the record. 

Certain insinuations were made, however, that should be answered for the 
benefit of aiding this committee in properly evaluating testimony. 

Point No. 1: During the July 27 testimony of the Chicago Sanitary District, 
repeated inference was made to my professional capacity and experience. 
Although I consider this form of rebuttal unprofessional and ungentlemanly 
on the part of the Chicago Sanitary District. I have nevertheless included pro- 
fessional experience records of myself and of Dr. John R. Snell of our firm, who 
reviewed and approved my Chicago survey report prior to its submission to 
this committee. 

Point No. 2: The comparison of photographs presented by Mr. Hurwitz was, 
I believe, supposed to show that where we had taken pictures of discharging 
sewers, there is now no discharge from these sewers. I can only suggest that 
it is a simple matter to close a valve long enough for pictures of this kind to 
be taken. Also, if these men had read my report carefully, they would have 
noted that I made a specific point of stating that “all pictures and samples used 
in the report were taken on a particular day, and therefore, cannot, with 
certainty be stated to represent average conditions.” It seems that the sani- 
tary district, possibly because of a guilty conscience, has read into our report 
certain incriminating things which were in fact, not a part of this document 

Point No. 3: Mr. Hurwitz and his staff reportedly took samples at the same 
location as our original samples were taken. His technicians produced b.o.d. 
values which, in some cases were lower than the values we had obtained from 
our samples. From this, the sanitary district suggests that we misplaced 
a decimal point. If I may, I would like to explain our testing procedure. As 
samples were taken during the survey, a number was placed on each sample 
bottle. A note was made in the log book to show when, where and how each 
sample was taken. These notes were made and referenced to each numbered sam- 
ple. Samples were refrigerated and taken to the Michigan State Health De- 
partment for b.o.d. analysis. Laboratory personnel had no idea where the 
samples had been taken and these results were reported to us by sample 
number only. In this way, any chance of collusion or “adjusting” of results 
was eliminated. The laboratory procedure of these personnel is of the highest 
quality and results obtained by them are unquestionably accurate. 

Point No. 4: During our original testimony of July 14, 1959, we pointed 
out pictures of raw garbage floating downstream from the Stickney plant out- 
fall. Mr. Griglik of the sanitary district, was subsequently quoted in a’ news- 
paper article as saying that the garbage was discharged by boats and pleasure 
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eraft, and according to this article, even suggested that a Navy surplus ship 
be purchased to patrol the waterway. Mr. Hurwitz, in his testimony of July 
27, said that the garbage we saw was “skimmings from our primary tanks 
which were being discharged to the canal because of mechanical failures in 
our grease collection system.” There seems to be a bit of confusion on the 
part of the sanitary district regarding this point. With his own words, Mr. 
Hurwitz admits that this material was bypassing the plant, and yet, he charges 
that we were not correct in reporting this to be the case. 

When comparing Mr. Hurwitz’s written statement with the statement pres- 
ented by myself on July 14, there are other obvious inconsistencies and misquota- 
tions but I do not consider them to be worthy of further time before this com- 
mittee. 

In conclusion, may I emphasize the fact that after a complete analysis of 
the sanitary district testimony regarding our report, not one word or statement 
of our report has been refused. It has, in fact, been strengthened by the sani- 
tary district’s own testimony. 


(The news item referred to is as follows:) 
[Chicago Daily Tribune, July 18, 1959] 
DIVERSION Brit Fors’ CHARGES CALLED A ‘Liz’ 


GRIGLIK BLAMES BOATS FOR POLLUTION 


Sanitary district officials and engineers angrily denied Wednesday that pollu- 
tion of the sanitary canal and the Illinois Waterway is caused in large part by 
deliberate bypassing of waste at the Stickney treatment plant directly into 
the stream. 

Charges that this was done were made Tuesday in Washington at a hearing 
before a Senate subcommittee studying a bill, already approved by the House, 
to permit greater diversion over a 3-year test period. 


CHARGE CALLED LIE 


“There will always be some waste discharged into the river and the canal 
through relief sewers, but it is an outright lie, and we can prove it, that sewage 
is sent into the canal bypassing treatment plants,” said Casimir Griglik, vice 
president of the sanitary district. 

Griglik and others said photographs taken by Michigan engineers and tech- 
nical advisers, purporting to show pollution in the sanitary canal as proof of 
the charge the treatment plant was being bypassed, were greatly exaggerated. 

Michigan men said at the hearing that tests they made from the north branch 
of the Chicago River below a sewer outlet under the Halsted Street Bridge, 
showed more than 790 parts of solid sewage per million parts of water. 

Burton Scheid, chief engineer, and Lawrence Fenlon, attorney for the district 
said their own tests made last May showed only 9 parts of sewage solids per 
million parts. 


BOATS ARE BLAMED 


Griglik blamed pollution of the streams on garbage and sewage discharged into 
them by boats and pleasure craft. He proposed that a Navy surplus ship be 
purchased for use as a waterways patrol boat by the district. 

“We have authority under State antipollution laws to do something about 
boats that foul the stream,” Griglik said. He said he would ask the board at 
its meeting August 13 to set up its own patrol boat system. 

Griglik said the Senate subcommittee did not have time Tuesday to hear the 
sanitary district’s reply to the pollution charges, but promised to give the district 
time at a later date. Hesaid this probably will be within a week or 10 days, and 
the Chicago delegation will return to Washington then “to set the records 
straight.” 


Mr. Snetx. Mr. Chairman, I would like to add, if I may, that I 
had reviewed Mr. Turney’s original report and concurred with it, 
checked it through, and I have read the other testimony and Mr. Tur- 
ney’s statement here, and I agree with him wholeheartedly. So if I 
may, I would like to add my own background and experience and pro- 


fessional judgment in this matter to his for the benefit of the com- 
mittee. Mr. 'Turney’s experience was given to you. 
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As principal of the firm of Michigan Associates, I am responsible 
for the work coming out of it and take this ee seriously. 

I would like to make four additional points orally. 

First, there has been a lot said here about a 1-day sample and 
another day sample. For example, we made the study ourselves in 
April. The U.S. Public Health Service made its study in October of 
1958. We found in both of these cases that large volumes of strong 
improperly treated wastes were entering the drainage canal. The 
survey made by the sanitary district’s own personnel, however, on 
July 21, found discharge of these wastes less than our report. 

The point I would like to make is this, that whatever the findings 
of any survey party may be on any particular day, depending upon 
the amounts and strength and amounts of improper wastes in the 
drainage canal, the real story of the condition and the waste discharge 
over the last few years is told by the lack of dissolved oxygen in the 
canal, by the high biochemical oxygen demand in the canal, and by 
the large sludge deposit in the bottom of the canal. These yardsticks 
are representative of the average and not of any 1 day. And they 
show that without question there have been large volumes of improper- 
ly treated waste entering the Chicago Drainage Canal. 

My second point is that if all of the wastes entering the canal were 
given the high degree of treatment that is readily possible today, 
there would be no real problem. I do not mean by this that it would 
be a swimming hole, but it, certainly, by the same token would not 
cause a nuisance. The answer then is to properly treat these wastes, 
producing a stable and inoffensive effluent. The answer is not to 
divert additional lake waters. 

To put it another way, the answer is to take a bath, not to use French 
perfume. 

To be more specific, the Chicago district is now planning to spend 
$12 million, more or less, to see about the use of the Zimmerman proc- 
ess. For the same expenditure, they could treat 800 tons, as that is 
the complete amount of their sludge, by a process of composting it. 
And they could have a valuable end product. 

At the present time, there has been a lot said about their sludge 
lagoons and the overflow from these. This overflow and the drainage 
from these lagoons should be returned immediately back to the raw 
water inlet to the sewage plant. They are very strong wastes and 
they have no part and no place in being dumped directly into the 
drainage canal. 

In the same way, our survey showed that there were many indus- 
trial untreated wasted going in. These should be cared for. 

Several people have mentioned it and I repeat that there are many 
faults with their present storm overflow system and these should be 
cared for. 

So my third point here, I think, is an important one. It has been 
hinted at by several people, but we made a little study of this, and I 
would like to make our report to your committee. 

If after proper treatment of wastes, the Chicago district still feels 
that they would like to have added oxygen and oxygen equivalent to, 
say, 1,000 second-feet of lake water or 2,000 or even 5,000 feet, this is 
available to them any time at a low cost and with no need for permis- 
sion from anyone. 
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Just as oxygen is blown into the modern sewage treatment plant, 
so can it be readily blown into the Chicago Drainage Canal itself. This 
would be quite a practical and economical design. Equivalent oxygen 
of 1,000 second-feet of lake water would be available for less than the 
cost of a package of cigarettes per year for each person in Chicago. 
No need for another drop of lake water diversion. 

We estimated in the survey that at a Lew capita cost of less than 
$114 million this amount of oxygen could be supplied for operating, 
maintenance, and amortization. And at power costs of less than half 
a million dollars a year, this oxygen could be blown into the drainage 
canal. This is equivalent to paying for the lake water at the fan- 
tastically low rate of 0.15 cents per 100 cubic feet. ‘The average whole- 
sale cost of city water is about 100 times this. The average wholesale 
cost of irrigating water is about 10 to 30 times this. Therefore, it is 
my opinion that to divert the valuable lake water for flushing pur- 
poses of this kind is really devaluing its true worth somewhere by 
10 to 30 times. 

These suggested costs are a very small percentage of Chicago’s 
present capital and operating costs of the sewage treatment facilities. 
If Chicago wants the equivalent of 1,000, 2,000 or 5,000 second-feet, 
it is there on this basis and no one will argue with them. 

The last point I would like to make is that I agree wholeheartedly 
in a technical way with the testimony this morning from the U.S. 
Public Health Service by Senator Proxmire, that temporary diver- 
sion of 1,000 second-feet has no beneficial effect. An accurate study 
can just as well be made without any diversion whatever. 

Thank you very much. 

Senator Kerr. Thank you very much, Mr. Snell. 

Now, the distinguished Senator from New York, Mr. Keating, 
wanted to be here to present witnesses from his State. He was un- 
able to stay here through the afternoon on account of the require- 
ments of his office elsewhere, and, therefore, will not be here to say 
what he wanted to say about the witnesses from New York. We will 
be glad to hear from Mr. Thomas Moore. 


STATEMENT OF THOMAS F. MOORE, JR., GENERAL COUNSEL, POWER 
AUTHORITY OF NEW YORK; ACCOMPANIED BY STEPHEN H. 
SMITH, OF UHL, HALL & RICH; GEORGE T. BEARY; AND JOHN R. 
DAVISON 


Mr. Moors. My name is Thomas F. Moore, Jr., general counsel of 
the Power Authority of the State of New York. 

Senator Kerr. I think I have seen you before. 

Mr. Moorr. Yes, sir; we had quite a discussion. 

Senator Kerr. Very well. 

Mr. Moore. On July 13 of this year when Mr. John R. Davison 
who is here today testified before your committee in opposition to 
S. 308 and H.R. 1, some of the members of the committee indicated 
concern as to the power of the U.S. Supreme Court to deal with the 
Lake Michigan diversion problem. 

As a result, Mr. Chairman, you granted permission for the power 
authority to submit a history of the litigation which has been carried 
on over the years between the State o1 Lllinois on the one hand and 
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the United States and various States bordering on the Great Lakes 
on the other with respect to the diversion problem and also a de- 
scription of the proceedings currently pending in the U.S. Supreme 
Court with respect to the same problem. 

Mr. Davison and I prepared a memorandum containing such his- 
tory and summary and I respectfully ask permission to file it with the 
committee, together with a letter from Mr. Robert Moses, chairman 
of the power authority, transmitting it to you. 

Senator Kerr. I have a copy of it. It will be filed with the com- 
mittee and kept with the record but not printed in the record. 

Mr. Morre. I would like to say that the special master appointed 
by the Supreme Court has actually set a trial of the issues down for 
hearing in Chicago on October 5. 

On July 27, Mr. Horace P. Ramey, consulting engineer for the 
Chicago interests, gave testimony challenging estimates made by wit- 
nesses on behalf of the power authority with respect to the amount 
of power loss and the value of that power loss which would result 
from the diversion over a 1-year period of an additional 1,000 cubic 
feet per second from Lake Michigan to the Mississippi Basin. 

With due respect to Mr. Ramey’s abilities as a sanitary engineer, 
which I understand are without question, I do want to point out that 
he does not purport to be an expert on the production of hydroelectric 
power and the marketing of such power. On the other hand, the 
witnesses whom he contradicts are acknowledged experts in this field. 

Mr. Ramey’s testimony was based almost exclusively on the so- 
called Berrigan Report, published by the Army Engineers in 1957, 
and on a report of the House Committee on Public Works of the 86th 


Congress, both of which he misinterpreted. Mr. Stephen H. Smith, 
of the consulting engineering firm of Uhl, Hall & Rich, who built the 
St. Lawrence power project and are presently engaged in building 
the Niagara project, is here to discuss Mr. Ramey’s testimony with 
respect to power loss and to analyze both reports. 

As Mr. Smith will — out to you, the Berrigan study was made 


in 1956 and assumed that any diversion which took place would com- 

mence July 1, 1957, prior to the completion of the St. Lawrence power 
roject and prior to the time the authority received a license for the 
jagara power project. 

The St. Lawrence project is now complete and power is scheduled 
to be produced at Niagara in February 1961. Hence, any diversion 
made under legislation pending before you would be bound to have 
a much greater effect upon — loss than General Berrigan calcu- 
lated because of the ability of the two projects to use the water during 
the period when the diversion would affect the flow of the Niagara 
and St. Lawrence Rivers. 

There was one mistake in the memorandum read to your committee 
by Mr. John R. Davison on behalf of the power authority on July 
13, which Mr. Ramey pointed out. The memorandum stated that 
the maximum effect of the diversion which these bills authorize would 
not be felt for 3 to 314 years, whereas the actual figures should be 
19 months at Niagara and 24 months on the St. Lawrence. The 3 
to 314 figure would be the correct figure for a 3-year diversion rather 
than a 1-year diversion. 
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This error had no bearing whatever upon the amount of power 
loss which would be suffered on St. Lawrence and Niagara as testi- 
fied to by Mr. McMorran and Mr. Smith. 

Before Mr. Smith testifies, there are two matters in Mr. Ramey’s 
testimony to which I want to reply. 

First, after erroneously suggesting that a 1-year diversion of 1,000 
cubic feet per second would not result in any loss in the firm capacity 
of the two power projects, Mr. Ramey stated that in no event could 
there be a capacity loss until the capacity of which the loss is claimed 
can be marketed. Every bit of capacity and energy which the St. 
Lawrence project will have available was sold long before the proj- 
ect was completed, and as far as Niagara goes we already have re- 
quests for far more capacity and energy than will be available there. 
So, therefore, so far as marketing is concerned, there is no problem 
at all. These requests come both from high-load factor defense in- 
dustries and from organizations, both public and private, which 
serve rural and domestic consumers. There is no market difficulty. 

Reducing the amount of water available for the two projects 
through additional diversion at Chicago, would reduce the revenue 
which the power authority will receive at least to the extent set forth 
in the statement read by Mr. Davison on July 13. A 1-year diversion 
of 1,000 cubic feet per second would amount to a loss of more than 
a half million dollars, provided our Canadian partner, Ontario- 
Hydro, accepted half the ee and would amount to more than $1 mil- 


lion if Ontario-Hydro, as it has threatened, refused to accept half 
the loss. However, this is not a true test of the real loss in revenue 
because the authority sells power at cost and sets the rates just high 


enough to produce the necessary revenue to administer the projects 
and to pay off the bondholders. 

Actually if the capacity of the projects were reduced through addi- 
tional diversion and substitute steam capacity had to be provided, the 
economic loss from a reduction in the river flow would be much greater 
than the amount of revenue the authority would lose. The only 
steam capacity which could be made available would be that of pri- 
vate utility companies. Taking the value of capacity and energy pro- 
duced by such companies as testified to by Dr. Joseph J. A. Jessell, 
before the Federal Power Commission in a hearing on our Niagara 
license on November 12, 1957, the loss of capacity and energy which 
such a diversion would cause in the United States would be $791,000 
if the Canadians shared the loss and $1,585,600 if they did not. 

The power authority expects to produce and sell the firm power of 
which the proposed diversion would deprive it for slightly more than 
4 mills per kilowatt-hour. Power produced from a modern steam 
plant as testified to by Dr. Jessell would cost upward of 7 mills per 
kilowatt-hour. 

Even if a 1-year diversion did not result in actually requiring addi- 
tional steam capacity to be built, it would undoubtedly result in re- 
quiring substitute energy to be produced in the most inefficient 
presently existing steamplants which would not otherwise be in op- 
eration. Power produced in this fashion would be more expensive 
than that produced by modern steam facilities. 

The second point I want to reply to in connection with Mr. Ramey’s 
testimeny, is that Mr. Ramey referred to a newspaper story in the 
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Chicago Tribune on July 19, stating that 10,000 cubic feet per second 
of water was going to waste on the St. Lawrence and he inferred that 
the reason it was being wasted was that it was felt that storing the 
water for future use would raise the level of Lake Ontario so high 
that property damage would result. 

The newspaper account was very largely in error. 

Actually no water is presently going to waste at the St. Lawrence 
plant. The power authority has all 16 generators in operation on the 
American side and the Canadians have 13 of their 16 in operation. 
So in the last 3 weeks our generating capacity is all in. Thirteen 
generators can use up all the power which is available on either side. 
The powerplants, both the American and Canadian, are so designed 
that they will utilize all the water of the St. Lawrence River, even 
when it reaches its highest historical flow. The American and Cana- 
dian projects together will similarly utilize all the water on the 
Niagara. 

Before all 16 of the power authority’s 16 St. Lawrence generators 
were ready for action some water was allowed to go to waste which 
could very properly have been stored for future use, except for the 
fact that the power authority and Ontario-Hydro had not received 
workable instructions for regulating the river from the two Govern- 
ments. As I have already stated no water will be wasted for such 
reason in the future. 

In the memorandum submitted to you by Mr. Davison on July 13, 
power losses suffered by the power authority and Ontario-Hydro on 
the Niagara and St. Lawrence were included. Actually any further 
diversion in Chicago would result also in substantial losses to the 
Hydro Electric Power Commission of Quebec, which operates power- 
plants on the St. Lawrence downstream from the international plant 
at Massena. At its plants, Quebec Hydro utilizes the entire flow of 
the St. Lawrence River and the fall at Beauharnois substantially 
equals that at Messena. That is all of the water. You do not have 
to divide it. Hence, the power loss at Beauharnois alone would be 
about as great as the combined American and Canadian power loss at 
Massena. This is important to Northern New York because the 
Aluminum Company of America, by far the largest employer of 
labor in the area, procures much of its power from Quebec Hydro’s 
Beauharnois plant. 

In rebuttal of the technical statements made by Mr. Ramey, I should 
like to present Mr. Stephen H. Smith of the consulting engineering 
firm of Uhl, Hall & Rich of Boston, Mass. Mr. Smith is an expert 
on hydraulic and power engineering. 

Mr. Smith is a graduate of Cornell University, has been a hydraulic 
and power engineer for 46 years and one of the greatest experts in 
the world. He has with him two very brilliant young men, Mr. 
George T. Beary, who comes from Oklahoma. He is not only a gradu- 
ate of Oklahoma State University, but MIT, and, also, has Mr. Leo 
Wolman who is, also, an expert in the field, but, unfortunately, does 
not come from Oklahoma. 

Senator Kerr. Thank you very much. We will be glad to hear Mr. 
Smith. His appearance is not dimmed or impaired by the fact of his 
having gone to Oklahoma State University. 

All right, Mr. Smith. 
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Mr. Smrrn. Mr. Chairman, I am Stephen H. Smith, and am em- 
ployed as a hydraulic engineer by Uhl, Hall, & Rich, who are the 
consulting engineers for the Power Authority of the State of New 
York. I have had about 46 years of experience as an engineer, and 
most of my experience has been as a hydraulic engineer on hydro- 
electric projects. 

The purpose of this statement is to clarify several remarks presented 
to you on July 27, 1959, by Mr. Horace P. Ramey, concerning the loss 
of energy, capacity, and revenue, by the power authority due to an 
additional diversion at Chicago of 1,000 cubic feet per second for a 
period of 1 year. The following testimony is in refutation of several 
incorrect statements by Mr. Ramey and substantiates essentially the 
loss indicated by the subject diversion to the authority of $518,123 
by Dr. Davison in his July 13, 1959 testimony. 

One of the most important factors affecting the value of power lost 
by a temporary diversion of 1,000 cubic feet per second at Chindes is 
the relationship between the time diversion 1s made, the lag in time 
between the actual diversion and its effect on the downstream generat- 
ing plants, and the stage of completion of these plants. The table 
presented in the power authority’s testimony of July 13, 1959, hear- 
ings was predicated upon: 

(a) Starting the temporary diversion at Chicago on December 1, 
1960, which, of course, would be impossible under terms of the pend- 
ing legislation. The following computations are based upon initial 
diversion delayed until July 1, 1961, which is about the first date that 
the diversion can be made under the terms of the present bill. 

b) The St. Lawrence plant 100 percent complete. 
c) The latest schedule for completing the Niagara powerplant. 


The time lag between the proposed diversion and its effect upon 
the downstream plants depends upon the interrelation between the 
storage effects of the Great Lakes and the discharge capacity of the 
connecting rivers. The ee of this lag can be made quite 


simply with a high degree of accuracy by means of the unit hydro- 
graph method for which the basic data are presented in the report 
of the Corps of Engineers, known as the Berrigan report on plate 
No. 5. I have computed that a 12-month diversion of a uniform flow 
of 1,000 cubic feet per second would have its maximum effect at 
Niagara 19 months after the diversion started. 

Senator Kerr. That would be 7 and 12 months after it had been 
completed ? 

Mr. Smrru. Beg your pardon? I don’t get it. I do not under- 
stand your question. 

Senator Kerr. I am just trying to get it in my mind accurately 
what you said. You said that the maximum effect of the diversion 
would be felt at 19 months after the diversion started. At another 
point, 24 months after diversion started. 

Mr. Smrru. That is correct. 

Senator Kerr. So that if the diversion lasted for 1 year, what you 
are saying amounts to telling the committee that the maximum effect 
of the diversion would be felt at one point 7 months after the diver- 
sion terminated, and at the other point, 12 months after the diversion 
terminated. 
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Mr. Smiru. That is correct. 

Senator Kerr. All right. 

Mr. Smrrx. The maximum reduction of the average monthly flow 
at Niagara would be 235 cubic feet per second and at Massena 223 
cubic feet per second. 

The reduction in flow for the 12 months of maximum effect at 
Niagara would average 227 cubic feet per second and at Massena 
would average 218 cubic feet per second, which is about 60 percent 
more than the values indicated as the maximum annual effect given 
by Mr. Ramey. 

From his testimony, it appears that Mr. Ramey inappropriately 
utilized data from plates 8 and 9 of the Berrigan report, which was 
developed for a 3-year temporary diversion, rather than refer back 
to the basic data presented on plate 5 for the correct computation 
of the lag effect. Actually, this lag is important only insofar as the 
diversion effects at Niagara may occur before completion of sufficient 
units to make full utilization of the available water. 

Consideration of the Niagara Power project construction schedule 
shows that 98 percent of the diversion would be lost for power gen- 
eration purposes at Niagara if such diversion were to start on July 
1, 1961. Hence, the values to be developed presently are slightly 
larger than those presented in the July 13, 1959, testimony, since 
that testimony, as previously noted, was based upon initial diversion 
on December 1, 1960, under which conditions only 89 percent of the 
water diverted would have been lost for power generation purposes 
at Niagara. Parenthetically, 100 percent of the diversion at Chicago 
would be lost for power generation at Massena, regardless of which 
of the two initial diversion dates is assumed. That is because the St. 
Lawrence plant is substantially completed and all units are in operat- 
ing condition. 

sing the fact that 98 percent of the temporary diversion would 
be lost for power purposes at Niagara, and 100 percent would be 
lost at Massena, it is a matter of simple arithmetic to show that the 
total energy loss for 1 year’s diversion would be, for Niagara, 98 
percent of 1,000 cubic feet per second, multiplied by the factor of 
22.6 and multiplied by 8,760, giving 193 million kilowatt-hours. And 
incidentally, the factor of 22.6, is the economy factor for the Niagara 
plant for 1,000 cubic feet per second, under the average head of 
about 305 feet. 

Similarly, at Massena, the loss would be 100 percent for 1,000 cubic 
feet per second, times 6.1, the economy factor for that plant, times 
8,760 hours per year and consisting of 53,200,000 kilowatt-hours, 
or a total for the two plants of 246,200,000 kilowatt-hours for the 
diversion of 1,000 cubic feet per second for 1 year. 

This figure compares with the total annual loss—and I want to 
stress the annual loss—for the firm division of 1,000 cubic feet per 
second given in the report, pages 51 and 52, the Berrigan report, at 
Niagara and Massena as 246,800,000 kilowatt-hours, almost two identi- 
cal figures covering actually the same item, and thereby giving a check 
on both of them. 

Since the amount of lost energy depends only upon the total quantity 
of water diverted and not upon the diversion rate, the loss from 1 
year’s diversion should be equal to the annual value of that loss for 
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permanent diversion, as in the comparison that I just gave, which 
was for the permanent diversion. 

Concerning the loss of power capacity as distinct from energy, 
I must disagree with the conclusion of the Berrigan report, as the 
power authority has consistently disagreed, that it is such as not to 
warrant the valuation, using the maximum reduction effect at Niagara 
of 235 cubic feet per second, and at Massena as 223 cubic feet per 
second, the maximum capacity losses would be at Niagara 235 cubic 
feet per second times 22.6, equals 5,310 kilowatts, and Massena, the 
figure would be 223 cubic feet per second times 6.1, equals 1,360 kilo- 
watts, making a total of 6,670 kilowatts loss at that particular point. 

This capacity would serve about six or seven thousand people at the 
— U.S. per capita installation capacity, taking the country as 
a whole. 

While this capacity is admittedly a small percent of the total inter- 
connected load, it cannot be replaced without construction of an addi- 
tional increment of capacity, or reducing the existing reserves. 

If the latter alternative were adopted, the units pressed into service 
would naturally be relatively inefficient units that would otherwise be 
relegated to the reserve. And the cost of the fuel for energy so 
produced would be about 5 mills in comparison with the fuel com- 
ponent of modern units which utilized about 3 pounds of fuel per kilo- 
watt-hour, as testified by Dr. Joseph J. A. Jessel, of the Federal Power 
Commission, during direct testimony on the Niagara power project 
on November 12, 1957, page 2573. 

In view of the desirability of maintaining the present level of re- 
serves, I submit that it is essential to include the value of the capacity 
in accurately evaluating the loss resulting from the diversion proposed 
in the legislation under consideration. 

With the project load factors of 70 percent at Niagara, and 85 per- 
cent at Massena, the total loss of capacity would be at Niagara, 98 per- 
cent times 1,000 cubic feet per second times 22.6 multiplied by 12 
and divided by the 70 percent load factor, which results in 380,000 
kilowatt-hour months, and similarly at Massena it would be 200 per- 
cent times 1,000 times 6.1 times 12 months divided by 85 percent load 
factor, which equals 85,800 kilowatt-months, or a grand total for the 
two projects of 465,800 kilowatt-months of loss. 

The power authority has sold the energy from Massena at 2.67 
mills per kilowatt-hour, and the firm capacity at $1 per kilowatt- 
month, or $12 per kilowatt-year. It expects to use the same rate at 
Niagara. If the Hydroelectric Power Commission of Ontario agrees 
to accept one-half the reduction occasioned by the proposed temporary 
division, the revenue loss to the authority would be the value of the 
lost energy at Niagara, 193 million kilowatt-hours divided by 2, and 
multiplied by 2.67 mills is equal to $257,000. 

At Massena, also the energy loss will equal 53,200 kilowatt-hours 
divided by 2, and multiplied by the same value of energy, 2.67 mills, 
which equals $71,000, making a total value of the lost energy of 
$328,000. 

The value of the lost capacity at Niagara will be 380,000 kilowatts 
divided by 2 and multiplied by $1 per month, which equals $190,000, 
and at Massena similarly 85,800 divided by 2 and multiplied by $1, 
equals $42,900, and the subtotal for the capacity loss, equalling 
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$232,900, and the total for energy and capacity, $560,900, which is 
the figure for comparison with the figure of $518,123, as submitted by 
Mr. Davison on July 13, the variation being that different dates for 
= units and different dates for starting diversion had been 
used. 

If Ontario-Hydro refuses to assume one-half of the total production 
just calculated, the total revenue loss would, of course, be double the 
above amount, or $1,125,800. 

Dr. Jessel also testified on the same occasion as i, referred 
to that the capacity value of 1 kilowatt produced in modern steam- 
plants of a private utility would be worth about $30 per year. In 
comparing this value against the small increment of capacity pro- 
duced by the hydroplants involved, a 100-percent load factor should 
be used. Then the total value loss accruing to the market area through 
the loss of energy at 3 mills and power at $2.50 per kilowatt per 
month, or $30 per year, would be for the energy $738,600, and for 
capacity, $845,000, making a total of $1,583,600. 

Finally, Mr. Ramey’s contention to the effect that the incremental 
value of the diverted water when multiplied by the total water avail- 
able to the power authority at Niagara and Massena plants would 
result in an astronomical total power authority revenue, can be readily 
refuted as follows, using Mr. Ramey’s own estimates of the flow avail- 
able to the two powerplants: 

At Niagara, with 130,000 cubic feet per second, divided in two parts, 
Canada and the United States, and on the basis of the 193 million 
kilowatt-hours that are lost at that point, and the value of the ener, 
at 2.67 mills, gives a total of $33,500,000. And the value of the 
energy at Niagara would be 130,000 divided in 2, multiplied by 380 
kilowatt-months, and $1 per kilowatt-month, equalling $24,600,000 
or a total annual revenue loss at Niagara of $53,100,000. 

These are totals and not the loss. 

At Massena, using a 240,000 cubic feet per second as appearing in 
Mr. Ramsey’s report, the figure became 240,000 divided by two, and 
multiplied by 53,200,000 kilowatt-hours per year, and divided by 1,000 
and multiplied by 2.67 mills, we get a value of $17 ,100,000, and simi- 
larly for the power, the figure becomes 243,000 divided by two and 
divided by 1,000, multiplied by 85,800 kilowatt-months at $1 per kilo- 
watt-month, giving a total of $10,230,000. The total for the Massena 
revenue then becomes $27,330,000, and the total annual revenue for 
both Massena and Niagara then totals $85,430,000. 

I want to point out that the flows available to the United States 
in all cases in this last example would be only one-half of the figures 
of 130,000 and 240,000 as quoted by Mr. Ramey. And the total annual 
revenue for the Massena and Niagara plants is given as $85,430,000, 
which should be compared with the anticipated annual revenue to the 
power authority of $82,663,000. 

These figures are not inconsistent, as Mr. Ramey contends. To the 
contrary, they prove that the power authority’s estimate and the reve- 
nue—of the revenue loss $560,900, bears virtually the same relationship 
to the total expected revenue, $82,663,000, as the amount of the tem- 
porary diversion does to the total flow available to the authority at its 
Niagara and Massena plants. 

I believe that isall. Thank you. 


’ 
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Senator Kerr. Thank you very much, Mr. Smith. 

The committee will recess for 5 minutes, at which time then we will 
hear Mr. Olds, the attorney general of Michigan. 

(Recess taken.) 

Senator Kerr. All right, Mr. Olds. 


STATEMENT OF NICHOLAS V. OLDS, ASSISTANT ATTORNEY 
GENERAL OF THE STATE OF MICHIGAN 


Mr. Otps. Mr. Chairman, I am not going to read the entire state- 
ment, because there is a great deal of material in quotations, but I 
would like to have the entire statement included as part of the record. 

Senator Kerr. It will be cone. 


(The prepared statement of Mr. Olds is as follows :) 


STATEMENT OF NICHOLAS V. OLDS, ASSISTANT ATTORNEY GENERAL OF THE STATS 


oF MICHIGAN, IN OpposITIOn To H.R. 1 Anp S. 308 AND ALL OTHER SIMILAR 
BILLs 


I am Nicholas V. Olds, assistant attorney general of the State of Michigan, 
and I appear here today on behalf of Hon. Paul L. Adams, attorney general of 
Michigan. 

On July 14 Mr. Adams appeared before the committee and in a brief oral 
presentation filed his prepared statement. 

On that day Mr. Milton P. Adams, the executive secretary of our Water Re- 
sources Commission, appeared and gave this committee a prepared statement in 
which he referred to five cases in which were depicted some of the inefficiencies 
and deficiencies of the operations of the sanitary district. Mr. Adams is a 
nationally recognized authority in the field of pollution control. During the past 
3 years he has served by Presidential appointment as a member of the Water 
Pollution Control Advisory Board created under the Water Pollution Control 
Act as amended drastically in 1956 by Public Law 660 of the 84th Congress, 2d 
session. 

William G. Turney, of the engineering firm of Michigan Associates of Lansing, 
Mich., presented his report of a 2-day survey he had made of the waters of the 
Chicago Sanitary Canal and the Calumet-Sag Channel during the second and 
third weeks of April 1959. 

The evidence presented so stunned the officialdom of the Sanitary District that 
they asked for and were granted an opportunity to present rebuttal testimony. 
This they did before this committee on July 27. Thereupon this committee 
graciously extended us an opportunity to refute this rebuttal evidence; and so 
now we are here presenting what in the parlance of the courts is our surrebuttal. 

We want to thank this committee for affording us this opportunity in view 
of the serious charges that were leveled at us by the officials of the sanitary 
district. They said that our testimony consisted of “unscrupulous charges” ; 
that we had made “intemperate and reprehensible attacks” against them; 
that they welcomed “the privilege of again helping to deflate their (Michigan’s) 
demogogie approach”; and that they were refuting “some of the misrepresenta- 
tions of the statement of Mr. Milton P. Adams of Michigan.” 

Let me assure this committee that we will not resort to name calling but will 
confine ourselves to an objective and dispassionate discussion of the many com- 
plex issues which this controversy has engendered. 

Besides myself, Mr. Milton P. Adams will appear with a prepared statement 
as well as Roy Snell, senior member of the firm of Michigan Associates. It shall 
be my purpose to treat the subject before us generally and leave the technical 
engineering facets to Mr. Adams and Mr. Snell. 


1. Concerning survey of sanitary canal 


The survey made of the sanitary canal by Mr. Turney of the firm of Michigan 
Associates was made upon the personal and official authorization of Paul L. 
Adams, Michigan’s attorney general. Mr. Adams had heard so much about the 
teribly unsanitary conditions that exist in this canal in connection with our 
litigation pending in the Supreme Court that he wanted to find out whether this 
was true. He also was aware of a report of a survey that was made by the Pub- 
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lic Health Service in October 1958 which showed a rather sorry picture of the 
conditions in the water of this canal. 

In fact this survey was discussed at the meetings which representatives of the 
States, including Illinois, had with the U.S. Solicitor General on March 2 and 
3 of this year. Consequently to secure some verification of these conditions was 
the sole and only purpose Mr. Adams had in mind when he authorized Michigan 
Associates to go into the canal and make a survey of significant factors which 
might indicate that all was not “cricket.” We would have been the first to 
applaud and congratulate the officials of the sanitary district if our survey had 
shown that it was doing a creditable job of sewage collection and treatment— 
and here I want to emphasize the phrase “sewage collection.” Mr. Milton P. 
Adams will treat this matter at length in his statement. 

In making this survey Mr. Turney was given a free hand—he had no specific 
instructions and he was left to use his own best judgment on the spot. His com- 
mission was as terse as the one handed the U.S. officer who was commissioned 
to deliver the famous letter to Garcia. 

The report that he returned with was, of course, even worse than we had 
anticipated. We have the utmost confidence in the veracity of this young 
sanitary engineer who gave his testimony before the committee in a calm and 
dispassionate manner. You will note that he did five things in order that we 
might have proof of the conditions which he saw as they existed: 

1. He took water samples which have been analyzed by a chemist employed 
by the Water Resources Commission under controlled conditions which will be 
explained later. 

2. He took black and white pictures of the areas examined and which con- 
stitute part of the report filed with this committee. 

3. He took colored slides of these same areas which were shown to you on 
the screen. 

4. He made visual observations which he described in his report. 

5. And he made olefactory tests of these areas which he also described in 
his report. 

Each and everyone of these confirm each other and prove beyond cavil and 
equivocation that at least on the days during the second and third weeks of 
April this year the areas of waters checked by him were grossly polluted and 
that there was something very much amiss in the operations and practices of 
the sanitary district. 

We regret, of course, that the officials of the sanitary district were caught 
unawares or that we did not secure their assent in advance of the taking of 
these samples and photographs; but we wanted an unbiased and unrehearsed 
report of conditions—something similar to an unheralded examination made of 
a bank by the State or Federal bank examiner. 

But the officials of the sanitary district now say that the unsavory condi- 
tions found by Mr. Turney in April are not truly representative of the ordinary 
conditions which prevail and that things are not really as bad as they seem. 
They claim that conditions may have been bad because in April the amount of 
direct fresh water diversion from Lake Michigan had to be cut down to make 
up for excess withdrawals in previous months. This answer may sound plaus- 
ible but like most plausible arguments it is not only fallacious but proof that the 
sanitary district is either grossly careless or inexcusably negligent in the con- 
duct of its operations. For if the amount of fresh water diverted from Lake 
Michigan during April was unusually low then it seems to us the greater the 
need to exercise the utmost diligence in the collection and treatment of the 
sewage wastes which inevitably will be delivered to the district. It is a cardinal 
principle of law that the greater the known danger the greater the care which 
the law will exact. Consequently, knowing full well the adverse conditions 
under which it would have to operate in April, it behooved the management of 
the district to “tighten up” so to speak, on its operations so that the waters 
of the canal would not have shown such a sorry spectacle when the “unex- 
pected examiner” came along to check on the conditions that existed. 


2. Survey made by Public Health Service on October 27 and 28, 1958, confirms 
Turney’s survey of April 1959 


But this is not all. As I have said previously, we were aware that the U.S. 
Public Health Service had made a 2-day inspection of this canal in October 
1958. I am not aware whether these observations were made with or without 
the district’s prior knowledge. Be that as it may, this report (which is ap- 
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pended to this statement) fully confirms the findings of the survey made by 
Mr. Turney in April of this year. Let me just quote a little from this report 
which certainly cannot be impugned as to credibility or authenticity even by the 
sanitary district: 

“October 27, 1958: Observations were made from a motor launch along the 
waterway in downtown Chicago and downstream from Chicago. While no phys- 
ical evidence of pollution was observed in the Chicago River near the lake, the 
surface of the North Branch carried floating trash and oil. Floating solids 
such as feces and other materials generally present in untreated sewage were 
observed in the North Branch. Gas bubbles broke the surface, indicating the 
presence of actively decomposing sludge deposits on the bottom. The water was 
black and devoid of dissolved oxygen in some locations. 

“Downstream in the South Branch along the Chicago Sanitary and Ship 
Canal, the water was patched with oil. Occasionally sewage solids were seen 
and gas bubbles broke the surface. At Stickney, the West-Southwest Sewage 
treatment plant discharges its effluent into the canal. The immediate effect 
of the effluent upon canal water at the time of observation was to increase the 
dissolved oxygen concentration for a short distance. However, decomposition of 
the residual organic matter in the effluent, coupled with discharges from the 
sludge lagoons which had a like effect, again reduced the dissolved oxygen 
concentration. 

“The Calumet-Sag Channel also presented a picture similar to that of the 
Chicago Sanitary and Ship Canal in that sewage solids and occasional patches 
of oil were observed. Extensive sludge deposits were apparent, particularly in 
the Grand Calument River at the Little Calument River confluence. The water 
in the Calument River appeared to be more rust colored in the reaches near 
Lake Michigan. 

“October 28, 1958: Observations of the Chicago Sanitary and Ship Canal were 
resumed by land below the Calumet Sag Channel. At Lockport, the water im- 
pounded immediately above the hydroelectric powerplant was black. Black 
gaseous masses of sludge floated up to the surface, indicating active decomposi- 
tion of sludge on the bottom. As the flow passed through the lock and hydro- 
electric powerplant, a thick and persistent white froth developed. In the main 
channel of the ship canal at Lockport and downstream through the Brandon 
Pool, large banks of froth were produced. These floated downstream in patches. 

“As observations were continued downstream along the waterway to Pekin, 
the physical evidence of water degradation already described diminished and 
disappeared. Slight local degradation indicated by the presence of sewage 
solids was observed in the Peoria-Pekin reach.” 

These words speak for themselves and I need not elaborate. Perhaps the com- 
mittee might consider requesting the Public Health Service to appear here and 
give the committee the benefit of the background of this report and such other 
information which it or any of its sanitary engineers have on this general 
subject. 

Of course the waters in this canal are not going to be pristine pure, but on 
the other hand they should not be subjected to the pollution brought about by 
the raw and -untreated sewage which was found in them, at least during un- 
guarded moments when the district’s soiled “slip” was showing. The evidence 
brought out by these two independent and unrelated surveys is more than con- 
vincing that the sole and only reason this district is clamoring for more fresh 
water diversion from Lake Michigan is to make up for the deficient and in- 
efficient practices which it is bent upon pursuing. Setting aside the merits or 
demerits of diverting water from Lake Michigan for dilution purposes, it has 
been our position and conviction that until this district makes a firm and un- 
assailable showing that it is doing everything humanly and scientifically possible 
to fully collect and completely treat all the sewage and industrial wastes for 
which it is responsible, it does not have cause for requesting of the Congress, or 
of the Supreme Court, or of the other Lake States, as well as of Canada, per- 
mission to increase the direct diversion now limited by the Supreme Court decree 
on April 21, 1930, to 1,500 cubic feet per second. 

This showing should be a “must”; it should be what the courts call a sine 
qua non before the granting of relief. It is our view that before the Congress 
or this committee even gives any consideration whatever to increasing the diver- 
sion it should first make a thorough and painstaking investigation into the prac- 
tices and operations of the Metropolitan Sanitary District of Greater Chicago and 
thus find out whether the assertions so blandly. made by the officials of this 
district are factual and true. We say that they are not, and in court parlance 
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the “issue of fact” is framed and must be resolved before any final decision can 
be made on the prayer for relief which the Sanitary District has pleaded, and 
under ordinary court procedure the burden of proof would be on the proponents 
of this bill before you. 


8. H.R. 1 or similar bills are not necessary since the study provided for can be 
made by the Surgeon General under the authority granted him by the Water 
Pollution Control Act of 1956 

In the “Declaration of Policy” contained in section 1 of this act, it is made 
the primary responsibility of the States to prevent and control pollution of all 
waters. Section 1 (a) and (b) read: 

“Section. 1. (a) In connection with the exercise of jurisdiction over the water- 
ways of the Nation and in consequence of the benefits resulting to the public 
health and welfare by the prevention and control of water pollution, it is hereby 
declared to be the policy of Congress to recognize, preserve, and protect the 
primary responsibilities and rights of the States in preventing and controlling 
water pollution, to support and aid technical research relating to the prevention 
and control of water pollution, and to provide Federal technical services and 
financial aid to State and interstate agencies in connection with the prevention 
and control of water pollution. To this end, the Surgeon General of the Public 
Health Service shall administer this Act through the Public Health Service and 
under the supervision and direction of the Secretary of Health, Education, and 
Welfare. 

“(b) Nothing in this Act shall be construed as impairing or in any manner 
affecting any right or jurisdiction of the States with respect to the waters 
(including boundary waters) of such States.” 

Then section 2 empowers the Surgeon General to make comprehensive studies 
“of interstate waters and tributaries thereof and improving the sanitary condi- 
tion of surface and underground waters.” This section reads as follows: 

“Sec. 2. The Surgeon General shall, after careful investigation, and in co- 
operation with other Federal agencies, with State water pollution control agen- 
cies and interstate agencies, and with the municipalities and industries involved, 
prepare or develop comprehensive programs for eliminating. or reducing the 
pollution of interstate waters and tributaries thereof and improving the sanitary 
condition of surface and underground waters. In the development of such 
comprehensive programs due regard shall be given to the improvements which 
are necessary to conserve such waters for public water supplies, propagation 
of fish and aquatic life and wildlife, recreational purposes, and agricultural, 
industrial, and other legitimate uses. For the purpose of this section, the 
Surgeon General is authorized to make joint investigations with any such 
agencies of the condition of any waters in any State or States, and the dis- 
charges of any sewage, industrial wastes, or substance which may adversely 
affect such waters.” 

Should it be said that this is not enough authority, section 4 (b) and (c) 
provides :* 

Sec. 4. (b) The Surgeon General may, upon request of any State water pollu- 
tion control agency or interstate agency, conduct investigations:and research 
and make surveys concerning any specific problem of water pollution confront- 
ing any State, interstate agency, community, municipality, or industrial plant, 
with a view of recommending a solution of such prbolem. 

“(c) The Surgeon General shall collect and disseminate basic data on chemi- 
eal, physical, and biological water quality, and such other information relating 
to water pollution and the prevention and control thereof as he deems appro- 
priate to carry out the purposes of this Act.” 

Thus, if the Sanitary District and its creator, the State of Illinois, entertain 
a genuine desire to prove to the other States and the Congress that they want 
a study to be made of this “specific problem of water pollution” with which 
s erat they need but make a request of the Surgeon General to do 

e 6 

The law and the authority is already on the books—why should the time of 
the Congress and this committee be consumed in passing a needless and un- 
necessary law? 


1Par. 4(a) provides that the Surgeon General shall “promote * * * studies relating to 
the causes, control, and prevention of water pollution.” 
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4. Discussion of amendments proposed by Mr. Casmir Griklik, vice president of 
sanitary district 


In a moment of exuberant generosity the officials of the district have sub- 
mitted certain amendments and for reference I am appending the full text 
thereof. In his statement presented on July 27, 1959, Mr. Griklik refers to a 
now outmoded aide memoire submitted by the Department of State on July 
28, 1958, while this committee was holding hearings on H.R. 2. In this aide 
memoire the Canadian Government referred to four items that should be studied. 
They are: 

“(a@) Complete separation of storm sewers from the domestic sewerage sys- 
tem, or expansion of the existing treatment facilities to serve a total combined 
flow ; 

“(b) Treatment of organic wastes in industrial plants before discharging 
these effluents into the sewerage systems: 

“(¢) Chlorination of effluent before discharge into the Illinois Waterway; and 

“(d) Artificial aeriation of the waterway.” 

We are in hearty agreement that these four matters relating to the opera- 
tions of the sanitary district should be the subject of a full and comprehensive 
study, and we most earnestly urge that such a study be made, but we are unable 
to find from the closest scrutiny of H.R. 1 (or H.R. 2 in the previous Congress) 
wherein such a study is authorized. The study authorized in H.R. 1 relates to 
“the effect of increased diversion of water from Lake Michigan * * * upon the 
Illinois Waterway and the degree of improvement in such waterway caused 
thereby, and the effect of such increased diversion upon commerce among the 
several States and navigation on the Great Lakes and their connecting water- 
ways and the Illinois Waterway * * *.” 

So what is it that the Secretary of Health, Education, and Welfare is going 
to study in cooperation with the Secretary of the Army? This study certainly 
has nothing to do with any of the items enumerated in the aide memoire because 
all that the two Secretaries are asked to do is to make a study of “the effect’ 
of the increased diversion of 1,000 cubic feet per second “upon the Illinois Wa- 
terway and the degree of improvement” which the increased diversion will make 
upon the conditions in the Illinois Waterway as well as what “effect” such in- 
creased diversion will have on the Great Lakes, their connecting channels, and 
the Illinois Waterway. If, as Mr. Griklik says in his statement, “these four 
matters for study had resulted from conferences held between the United States 
and Canadian officials in Ottawa on July 9, 1951,” obviously the Canadian offi- 
cials were led to believe that these four items would be specifically included in 
the bill proposing the increase in diversion. But no mention of them is made in 
H.R. 2 of the previous Congress and there is not a word about them in H.R. 1; 
and by no stretch of the wildest imagination can it be deduced that the study 
specifically provided for in H.R. 1 can include them even by implication. May I 
repeat here that a study covering these four items mentioned in the aide memoire 
can be now undertaken under the provisions of the Water Pollution Control Act 
of 1956. 

At this point I should like to register a protest on behalf of my State of Mich- 
igan (and the other Great Lakes may join me in this) against the ob- 
vious tender solicitude which the officials of the district, the State of Illinois, 
and even of the State Department, exhibit for the interests and feelings of our 
friendly Canadian neighbors and the utter lack of similar regard for the rights, 
interests, and, yes, feelings of the other sister States around the periphery of the 
Great Lakes. Although the States of Minnesota, Wisconsin, Illinois, Indiana, 
Pennsylvania, and Michigan have joined into a Great Lakes compact, at no 
time did the representatives from Illinois on the Great Lakes Commission men- 
tion these sorties that were being made to Ottawa to appease or mollify the hard- 
hearted Canadians, and we were totally unaware of the rapproachement that 
had been worked out with our Canadian neighbors. It seems that the only time 
we get a chance to meet our Chicago friends is either before the bar of the Su- 
preme Court or before a committee of Congress—never at a conference table or 
in a smoke-filled room. 

Suffice it to observe that these covenants not so “openly arrived at” between 
the officialdom of the sanitary district and their Canadian conferees were short 
lived because in March this year and again in April the Canadian Government 
handed our Government one of the bitterest protests against the diversion en- 
visaged by this bill which we have ever received. This phase of the controversy 
is discussed in the statement filed by our Attorney General on July 14, 1959, 
and need not be repeated here. 
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But let us return to the amendments proposed by Mr. Griglik. I have num- 
bered them 1, 2, 3, and 4 for easy reference. 

The first one seems to want to ride two horses at one time, each going in dif- 
ferent directions. As amended, section 2(a) will have the added sentence, 
but the chief purport will be an increase in diversion and a study of the effect 
of such increased diversion on the Illinois Waterway and the Great Lakes, except 
that the study will be expanded to include a study which such increased diversion 
will have on “the currents and flows of water throughout the south 175 miles of 
Lake Michigan, the effect of aeration, chlorination, sources of pollution, studies 
of the quality of water in the Illinois Waterway and tributary streams, the 
possibility of the separation of storm and sanitary sewage and a study of the 
treatment of industrial wastes.” 

The studies referred to are laudatory and sorely needed but we see no earthly 
relevance between added diversion and the studies contemplated. Each one can 
now be made without the addition of a single drop of water from Lake Michigan, 
and the Surgeon General could make these studies right now under the Water 
Pollution Control Act of 1956. ‘ 

The second amendment prepared by Mr. Griglik is nothing more than a studied 
attempt to “soft soap” our Canadian neighbor. If the Canadian Government 
in its note of April 9, 1959, protested the temporary diversion prescribed in H.R. 1, 
of what use is there to put language which says that there will be no permanent 
increase in diversion without prior consultation with the Canadian Govern- 
ment? Then, we ask, why shouldn’t the other Great Lakes States also be con- 
sulted? We too are members not only of the United States but also form a part 
= the community which has great and vital interests in the waters of the Great 

akes. 

In the third proposed amendment Mr. Griglik takes a nosedive at the deep end 
of the sea of international law. He proposes that the sanitary district “acting 
by and for the State of Illinois” respond in damages to the Canadian Govern- 
ment to be determined in a “court of competent jurisdiction” if the temporary 
diversion constitutes a violation of the Niagara River Treaty of 1950 or the 
Boundary Waters Treaty of 1909. Naturally we ask, under what law can the 
sanitary district respond in damages “for and on behalf of the State of Illinois” 
for violation of a treaty pursuant to an act of Congress? Does the Congress 
have the power to impose such a liability on the State of Illinois or its creature, 
the sanitary district? Does Mr. Griglik know that in international law neither 
the State nor the sanitary district is an “international person” and thus cannot 
be sued in the International Court of Justice? Doesn’t he know that if any 
government is subject to suit at the hands of the Canadian Government it will 
not be the State of Illinois or the sanitary district, but none other than our 
old Uncle Sam, the United States, since only our Federal Government is amenable 
to the jurisdiction of the International Court of Justice. 

This proposed amendment states that the sanitary district will pay such 
damages as may be awarded in a “court of competent jurisdiction.” This 
language does not specify the court but let us assume that Canada were 
to demean herself and sue the State of Illinois or the sanitary district in 
a Federal district court, what would be the result? All of us recall the high 
water levels prevalent in the Great Lakes in 1950-52. Many persons along the 
shores of the lakes were injured by this phenomenon which occurs periodically 
following a long period of high precipitation. A group of persons owning prop- 
erty on the shore of Lake Ontario in New York claimed that their proper- 
ties were damaged by the high levels aggravated by the Gut Dam. There 
is an account of these cases which appears in the 1955 Report of the New 
York State Bar Association, volume LXXVIII at pages 287-290; 

“The cause of the high level of water in Lake Ontario has been the sub- 
ject of considerable dispute between owners of lakeshore properties and the 
Canadian Government. The shoreowners have contended that the so-called 
Gut Dam constructed by Canada in 1908 between Les Galops Island and 
Adams Island in the St. Lawrence River was responsible for raising the 
water level. This dam was constructed pursuant to permits issued by the 
War Department as a result of the enactment of the act of June 18, 1902. 
Bach of the permits contained the following conditions: 

“1, That if, after said dam has been constructed, it is found that it ma- 
terially affects the water levels of Lake Ontario or the St. Lawrence River 
or causes any injury to the interests of the United States, the Government 
of Canada shall make such changes therein, and provide such additional 
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regulation works in connection therewith, as the Secretary of War may 
order. 

“2. That if the construction and operation of the said dam shall cause 
damage or detriment to the property owners of Les Galops Island, or to 
the property of any other citizens of the United States, the Government of 
Canada shall pay such amount of compensation as may be agreed upon be- 
tween the said Government and the parties damaged, or as may be 
awarded the said parties in the proper court of the United States before 
which claims for damage may be brought.’ 

“On the basis of these conditions, suit was brought by Arthur and Dorothy 
Oster against the ‘Dominion of Canada’ (Civil Action No. 4511) in the District 
Court for the Northern District of New York, Utica, N.Y. The Canadian Am- 
bassador claimed immunity from suit on behalf of the Canadian Government 
and filed notes with the Department of State, asking its support in having the 
action dismissed. The Department declined to support the claim of immunity. 
On November 10, 1952, the Canadian Ambassador addressed the following state- 
ment to the judges of the court, asserting the immunity claim: 

“Information has been given me that on October 23, 1952, a U.S. marshal 
called at the office of the Canadian consulate general in New York, and left on 
the desk of the consul general, in the presence of the consul general, a copy of 
the summons and of the complaint in an action entitled in the United States 
District Court for the Northern District of New York, Civil Action No. 4511, 
Arthur Oster and Dorothy Oster, Plaintiffs, against ‘Dominion of Canada’, De- 
fendant. 

“‘T have the honor to represent in the United States Her Majesty Queen 
Elizabeth II in right of Canada as Ambassador and I am instructed by Her 
Majesty’s Government in Canada respectfully to address your Honors with 
reference to the action above described. It is likely that the designation 
‘Dominion of Canada’ as defendant is intended to refer to Her Majesty in right 
of Canada, but the designation is not accurate or appropriate. 

“‘Her Majesty’s Government in Canada have instructed me respectfully to 
suggest to your Honors that, as a sovereign and under well established prin- 
ciples of international law, Her Majesty in right of Canada is not subject to suit 
in your honorable court without her consent, which consent has not been given 
and is not given in the action above described. There is the following averment 
in the complaint in the action: The defendant has waived any immunity from 
suit and has consented to be sued as hereinafter set forth. I am instructed that 
Her Majsty has not waived immunity from suit in your honorable court and 
has not consented to be sued in your honorable court, either as set forth in the 
complaint or otherwise. It should also be pointed out that the Canadian consul 
general in New York would not in any event be a person authorized to receive 
writs, notices, or other forms of process on behalf of Her Majesty. 

““The purpose of this letter is solely (sic) to invite the attention of your 
Honors to a lack of jurisdiction in your honorable court and does not in any 
way constitute an appearance or a submission or a consent to jurisdiction. 

“‘Her Majesty in right of Canada asserts and relies upon an immunity from 
suit as a sovereign and, in consequence, suggests that your honorable court 
should proceed no further in the subject action.’ 

“With a view to settlement of the numerous claims arising as a result of the 
high water, negotiations have been instituted between Canada and the United 
States in an effort to reach an arbitral agreement for handling these claims.” 

It is interesting here to observe that the permits issued by Secretary of War, 
Elihu Root, attempted to accord our Government certain rights and our citizens 
certain claims for damages under a Federal statute against another government. 

But Her Majesty, Queen Elizabeth II in right of Canada pleaded the time 
honored and universally acepted doctrine of immunity against suit in a court 
except by Her consent and the cases were dismissed by the Federal district court.’ 
Since nothing is proposed by which the State of Illinois is waiving its immunity 
against such a suit by an act of its legislature it, too, would have no choice but 
to claim similar immunity. No official of a State can waive such immunity 
unless specifically authorized so to do. 

Several of these shore owners then filed a suit in the U.S. District Court 
for the District of Columbia against Frank C. Pace, Secretary of the Army, 


2 See Oster v. Dominion of Canada, 144 F. Supp. 766; off. Clay v. Dominion of Canada, 
238 F. 2d 400; cert. denied 77 S. Ct. 813. 
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and others for a mandatory injunction to compel him to remove the “Gut Dam” 
and to direct defendants to make representations to a foreign government. The 
district court held it was lacking both in power and jurisdiction to do any of 
the acts requested by plaintiffs. In disposing of this particular contention the 
court stated : (Cross v. Pace, 106 F. Supp. 484). 

“It should also be pointed out that plaintiffs ask the court to direct defendants 
to make representations to a foreign government. In such matters, the courts 
are likewise without power. As stated in United States ex. rel. Holzendorf v. 
Hay, (20 App. D.C. 576, affirmed on other grounds in 194 U.S. 373, 24, S. Ct. 681, 
48 L. Ed. 1025), ‘The duty of righting the wrong that may be done to our citizens 
in foreign lands is a political one, and appertains to the executive and legislative 
departments of the government. The judiciary is charged with no duty and in- 
vested with no power in the premises.’ ” 

And all this futility of actions despite a special act of Congress which author- 
ized the issuance of permits and which contained specific provisions for the 
payment of damages: “as may be awarded * * * in the proper court of the 
United States before which claims for damages may be brought.” 

But it may be said that Canada could bring a suit in the U.S. Supreme Court 
against the State of Illinois under the judiciary article of the Federal Consti- 
tution, namely paragraph 2 of article III. But this has been tried without any 
singular success. In 1934 the Principality of Monaco attempted to bring suit 
against the State of Mississippi in the Supreme Court of the United States to 
recover upon a group of bonds which it had received as a gift from a donor. 
(Monaco v. Mississippi, 292 U.S. 313). The State of Mississippi pleaded a long 
series of defenses but the principal one was that the State had not consented 
to be sued by a foreign state in the Supreme Court of the United States. Chief 
Justice Hughes, in his opinion, stated the issue in these words: 

“These contentions have been presented in oral argument as well as upon 
briefs. We find it necessary to deal with but one, that is, the question whether 
this Court has jurisdiction to entertain a suit brought by a foreign state against 
a State without her consent. That question, not hithero deermined, is now 
definitely presented. 

“The Principality relies upon the provisions of paragraph 2 of article III of 
the Constitution of the United States that the judicial power shall extend to 
controversies ‘between a State, or the Citizens thereof, and foreign states, Citi- 
zens or Subjects’ (Clause one), and that in cases ‘in which a State shall Be 
Party’ this Court shall have original jurisdiction (Clause two). The absence of 
qualification requiring the consent of the State in the case of a suit by a foreign 
state is asserted to be controlling. And the point is stressed that the 11th 
amendment of the Constitution, providing that the judicial power shall not be 
construed to extend to any suit against one of the United States ‘by Citizens of 
another State, or by Citizens or Subjects of any Foreign State,’ contains no 
reference to a suit brought by a foreign State.” 

Tracing the history of the judiciary article in the papers of Madison, Hamil- 
ton, and Marshall, the Chief Justice ruled that except in suits brought by one 
State against another, no citizen or foreign state could bring a suit against one 
of the States without her express consent, quoting from Hamilton in the 
Federalist No. 81 as follows: 

“It is inherent in the nature of sovereignty not to be amenable to the suit of 
an individual without its consent.” 

But the Court’s opinion went even further by holding that suits brought by a 
foreign power against a State of the Union might be disruptive of the plenary 
constitutional authority of the United States in the conduct of international 
affairs. On this important subject the Court said: 

“Controversies between a State and a foreign state may involve international 
questions in relation to which the United States has a sovereign prerogative. 
One of the most frequent occasions for the exercise of the jurisdiction granted 
by the Constitution over controversies between States of the Union has been found 
in disputes over territorial boundaries. See Rhode Island v. Massachusetts, 
supra, p. 737. Questions have also arisen with respect to the obstruction of 
navigation, South Carolina v. Georgia, 93 U.S. 4; the pollution of streams, Missouri 
vy. Illinois, 180 U.S. 208; 200 U.S. 496; and the diversion of navigable waters, 
Wisconsin v. Illinois, 278 U.S. 367; 289 U.S. 395, 400. But in the case of such a 
controversy with a foreign power, a State has no prerogative of adjustment. 
No State can enter ‘into any treaty, alliance, or confederation’ or, without the 
consent of Congress, ‘into any agreement or compact with a foreign power.’ Con- 
stitution, article I, paragraph 10. The National Government, by virtue of its 
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control of our foreign relations is entitled to employ the resources of diplomatic 
negotiations and to effect such an international settlement as may be found to 
be appropriate, through treaty, agreement of arbitration, or otherwise. It cannot 
be supposed that it was the intention that a controversy growing out of the action 
of a State, which involves a matter of national concern and which is said to 
affect injuriously the interests of a foreign state, or a dispute arising from con- 
flicting claims of a State of the Union and a foreign state as to territorial 
boundaries, should be taken out of the sphere of international negotiations and 
adjustment through a resort by the foreign state to a suit under the provisions 
of paragraph 2 of article III. In such a case, the State has immunity from suit 
without her consent and the National Government is protected by the provision 
prohibiting agreements between States and foreign powers in the absence of 
the consent of the Congress.” 

But if we assumed that the State of Illinois did undertake to accept respon- 
sibility for the damages resulting from the breach of the treaties of 1950 and 
1909. This, too, would be of no avail, since under international law that govern- 
ment which is regarded as the “international person” is the only one liable for 
a breach of any treaty which it makes with another foreign power. Canada 
would not demean herself to deal with the State of Illinois, let alone one of its 
creatures, the Metropolitan Sanitary District of Greater Chicago. These treaties 
are between high contracting parties and Canada would look to the U.S. Govern- 
ment and to her alone for redress, particularly if the injury flows directly from 
an act of Congress of our Government. 

In the rather interesting claim brought by the British Government against 
the United States arising out of the failure on the part of the State of New 
York to pay certain annuities dating back to 1860, Uncle Sam had to shell 
out $100,000 on an award granted in 1956 to the British Government on behalf 
of the tribe of Canadian Cayuga Indians. In 1789, 1790, and 1795 the State of 
New York had entered into various treaties or agreements with this tribe 
under which the State was ceded thousands of acres of land in return for the 
payment of a perpetual annuity of $1,800. After most of the tribe had migrated 
to Canada, New York ceased making the payments. By the Treaty of Ghent 
of 1814 (ending the War of 1812) the United States agreed to restore to the 
tribes or Indian nations such rights and possessions which they had or been en- 
titled to in 1811 previous to the hostilities. In 1926 the American and British 
claims arbitration tribunal held that the United States had assumed the obliga- 
tions of New York under article IX of the Treaty of Ghent and was liable 
for the defalcations of New York State. (For full report of this case see 
“Report of Fred K. Nielson American and British Claims Arbitration under 
the Special Agreement of August 18, 1910,” as pp. 203 to 331.) 

It is evident that under well recognized principles of international law the 
U.S. Government cannot escape either responsibility or liability which 
it assumes under a treaty with another nation—and these liabilities cannot be 
shunted onto or even assumed by one of the States. Treaties under the Fed- 
eral Constitution are the “supreme law of the land” and certainly can in no way 
be impaired or modified by an act of Congress. 

Thus, it can be seen that this proposed amendment is just so many idle words 
and perhaps by now Mr. Griglik should realize that in framing it he was dealing, 
with a highly complex field of international law which apparently was very 
much unknown to him. 

Then here again Mr. Griglik forgets his other sister States which belong to the 
same United States of which Illinois is a member. How about paying some 
damages to these States for the harm which they may suffer? Or are we to be 
completely ignored in this whole herculean attempt to pass around some money 
for damages? 

The fourth proposal is ancillary to the third and falls by its own weight. 

These are just a few of the objections, in fact, pitfalls, which we see ahead 
of us by virtue of these well-meaning but ill-conceived amendments and we 
hope that this committee will take a hard look at them before even considering 
them. 


5. Whether the Congress has the constitutional power under the “commerce 
clause” to divert water from one watershed to another to accommodate the 
sanitation needs of Chicago is seriously questioned by the other Lakes States 
opposing this bill? 

In a memorandum brief filed under the signature of three attorneys repre- 

Senting the sanitary district, a long array of cases is cited in support of the 
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doctrine that under the “commerce clause” the Congress has plenary authority 
over the navigable waters of the United States and thus can do just as it 
pleases as to the uses of which these waters may be put. 

At the outset it must be admitted by all concerned, even including the of- 
ficials of the sanitary district, that the additional 1,000 cubic feet per second 
of direct diversion of water sought by this bill is not for navigation nor for the 
purpose of benefiting commerce either in the Illinois Waterway or in the Great 
Lakes. It is limpid clear that this additional water is desired not by the 
U.S. Government but by the State of Illinois and its creature, the Metropolitan 
Sanitary District of Greater Chicago for the sole and only purpose of assisting 
the district in the dilution of its sewage wastes or effluent which it discharges 
into this waterway. 

That the 1,500 cubic feet per second of direct diversion presently entering the 
waterway pursuant to the decree of April 21, 1930, is sufficient to sustain naviga- 
tion was borne out by the report made by the division engineer, North Central 
Diviison Corps of Engineers, U.S. Army, in January 1957 on the subject “Effects 
of an Additional Diversion of Water from Lake Michigan at Chicago” and pub- 
lished as Senate Document No. 28 of the 85th Congress, 1st session. At para- 
graph 184 it is stated: 

“184. Commerce on the Illinois Waterway has increased from a total of 
1,695,120 tons in 1935 to 21,362,852 tons in 1955, the latest year for which statis- 
tics have been compiled. Recent studies of present and prospective water re- 
quirements for navigation on the Illinois Waterway show that the authorized 
diversion of 1,500 cubic feet per second from Lake Michigan is adequate to meet 
those requirements.” 

At a conference we had in the office of the Secretary of the Army, Hon. 
Wilber M. Brucker, on May 12, 1958, General Itschner, Chief of the Corps of 
Engineers, handed us a memorandum in which he verified the above statement 
and stated that even when duplicate locks are installed only 1,800 cubic feet 
per second of water will be required for navigation. In a letter written by 
the Secretary of the Army to Hon. J. Lee Rankin, Solicitor General of the 
United States, dated February 27, 1959, and printed as appendix A to the Solicitor 
General’s brief amicus curiae in the cases now pending before the Supreme 
Court, General Itschner reiterated : 

“In section XIII, page 16, of the amended application it is stated that a 
diversion of 1,500 cubic feet per second is adequate to maintain navigation in the 
port of Chicago and the Illinois Waterway. The flow of 1,500 cubic feet per 
second is the authorized diversion exclusive of domestic pumpage. This rate 
of flow, without domestic pumpage, is adequate for operation of existing naviga- 
tion facilities on the Illinois Waterway. 

“A survey report was transmitted to Congress on September 3, 1958, in which 
the authorization of duplicate navigation locks on the Illinois Waterway is 
recommended. This report will be published as House Document No. 31, 86th 
Congress, 1st session. Studies of water requirements for operation of the recom- 
mended duplicate locks show that an average annual flow of 1,826 cubic feet 
per second would be required, representing an increase of 326 cubic feet per 
second over the amount of the presently authorized diversion.” 

So here we have the unchalleged and uncontroverted findings of the U.S. Corps 
of Engineers that the present allowable diversion is sufficient to maintain the 
present navigability of the Illinois Waterway. How and under what authority 
may the Congress permit an additional diversion of 1,000 cubic feet per second 
for purposes foreign to navigation or commerce but actually for a local sanitary 
use is still the unravelled mystery which confronts us. Many years ago the 
Michigan Supreme Court evolved the saw-log floating test to determine the 
navigability of a stream and recently I noticed that the U.S. Supreme Court 
used this same test in deciding that the Wisconsin River from its headwaters 
down was navigable because it had floated millions of board feet of timber during 
the lumbering days. The transportation of such logs by floating them down- 
stream is considered “commerce.” But it stretches our credulity to the breaking 
point to believe that our courts will go so far as to hold that the floating of 
feculan solids emanating from the sewers or the sewage plant of a community is 
“commerce” in the constitutional sense. Such a use of water to the injury of 
another riparian or littoral owner comes under the classification of a nuisance 
abatable by a court of equity. 

It should be noted that eminent counsel for the sanitary district make no ref- 
erence to the decisions of the Supreme Court in the cases of Wisconsin et al v. 





WATER DIVERSION FROM LAKE MICHIGAN 421 


Illinois et al., resulting in the decree of April 21,1930. Let’s turn to the opinion 
written by Chief Justice Taft in 1929 and reported in 278 U.S. 367. In his 
analysis of the contentions of the parties and the issues of law involved, the 
Chief Justice said : 

“The controversies have taken a very wide range. The exact issue is whether 
the State of Illinois and the Sanitary District of Chicago by diverting 8,500 
eubic feet from the waters of Lake Michigan have so injured the riparian and 
other rights of the complainant States bordering the Great Lakes and connecting 
streams by lowering their levels as to justify an injunction to stop this diversion 
and thus restore the normal levels. Defendants assert that such a diversion is 
the result of congressional action in the regulation of interstate commerce, that 
the injury, if any, resulting is damnum absque injuria to the complaining States. 
Those States reply that the regulation of interstate commerce under the Constitu- 
tion does not authorize the transfer by Congress of any of the navigable capac- 
ity of the Great Lakes system of waters to the Mississippi Basin, that is from 
one great watershed to another; second, that the transfer is contrary to the 
provision of the Constitution forbidding the preference of the ports of one State 
over those of another; and third, that the injuries to the complainant States 
deprive them and their citizens and property owners of property without due 
process of law and of the natural advantages of their position, contrary to their 
sovereign rights as members of the Union. If one of these issues is decided in 
favor of the complaining States, it ends the case in their favor and the diversion 
must be enjoined. But in the view which we take respecting what actually has 
been done by Congress some of these objections need not be considered or passed 
upon. 

“The complainants, even apart from their constitutional objections, contend 
that Congress has not by statute or otherwise authorized the Lake Michigan 
diversion, that it is therefore illegal and that injuries by it to the comlainant 
States and their people should be forbidden by decree of this Court. The diver- 
sion of 8,500 cubic feet a second is now maintained under a permit of the Secre- 
tary of War of March 38, 1925, acting under section 10 of the act of 1899, which it 
is contended by the complainants vests no such authority in him. They claim 
that the diversion is based on a purpose not to regulate navigation of the lake, 
but merely to get rid of the sewage of Chicago, that this is a State purpose, not a 
Federal function, and should be enjoined to save the rights of complainants. 
If the view urged by the complainants is right, the necessity for the use of the 
8,500 cubic feet a second to save the health of the inhabitants of the sanitary 
district will then present the problem of the power and discretion of a court of 
equity to moderate the strict and immediate rights of the parties complainant to 
a gradual one which will effect justice as rapidly as the situation permits. The 
framing of the decree will then require the careful consideration of the Court.” 


* * * * * * * 


“It is further argued by complainants that while the power of Congress ex- 
tends to the protection and improvement of navigation, it does not extend to its 
destruction or to the creation of obstructions to navigable capacity. This Court 
has said that while Congress in the exercise of its power may adopt any means 
having some positive relation to the control of navigation and not otherwise 
inconsistent with the Constitution (United States v. Chandler-Dunbar Co., 229 
U.S. 58, 62), it may not arbitrarily destroy or impair the rights of riparian 
owners by legislation which has no real or substantial relation to the control 
of navigation or appropriatness to that end. United States v. River Rouge Im- 
provement Co., 269 U.S. 411, 419; Port of Seattle v. Oregon & Washington R.R., 
255 U.S. 56, 63. 

“So complainants urge that the diversion here is for purposes of sanitation 
and development of power only, and therefore that it lies outside the power 
confided by Congress to the Secretary of War. The master says: 

“*There is no doubt that the diversion is primarily for the purposes of sani- 
tation. Whatever may be said as to the service of the diverted water in rela- 
tion to a waterway to the Mississippi, or as to the possible benefit of its con- 
tribution to the navigation of that river at low water stages, it remains true that 
the disposition of Chicago’s sewage has been the dominant factor in the pro- 
motion, maintenance, and development of the enterprise by the State of Illinois 
and the sanitary district. The purpose of utilizing the flow through the drain- 
age canal to develop power is also undoubtedly present, although subordinated 
to the exigency of sanitation. So far as the diverted water is used for the 
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development of power, the use is merely incidental.’ This Court, in Sani- 
tary District v. United States, 266 U.S. 405, 424, in describing the chan- 
nel, looked upon its interests to the sanitary district ‘primarily as a means to 
dispose of the sewage of Chicago’, although it was also ‘an object of attention 
to the United States as opening water communication between the Great Lakes 
and the Mississippi and the Gulf.’ ” 


¥* * * % * * * 


“The normal power of the Secretary of War under section 10 of the act of 
March 3, 1899, is to maintain the navigable capacity of Lake Michigan and not 
to restrict it or destroy it by diversions. This is what the Secretaries of War 
and the Chiefs of Engineers were trying to do in the interval between 1896 and 
1913 when the applications for 10,000 cubic feet a second were denied by the 
successive Secretaries and in 1908 a suit was brought by the United States to 
enjoin a flow beyond 4,167 cubic feet a second.” 

oi * * Ba * ok * 


“It will be perceived that the interference which was the basis of the Secre- 
tary’s permit, and which the latter was intended to eliminate, resulted directly 
from the failure of the sanitary district to take care of its sewage in some way 
other than by promoting or continuing the existing diversion. It may be that 
some flow from the lake is necessary to keep up navigation in the Chicago River, 
which really is part of the port of Chicago, but that amount is negligible as 
compared with 8,500 second-feet now being diverted. Hence, beyond that 
negligible quantity, the validity of the Secretary’s permit derives its support 
entirely from a situation produced by the sanitary district in violation of the 
complainants’ rights; and but for that support complainants might properly 
press for an immediate shutting down by injunction of the diversion, save any 
small part needed to maintain navigation in the river. In these circumstances 
we think they are entitled to a decree which will be effective in bringing that 
violation and the unwarranted part of the diversion to an end. But in keeping 
with the principles on which courts of equity condition their relief, and by way 
of avoiding any unnecessary hazard to the health of the people of that section, 
our decree should be so framed as to accord to the sanitary district a reasonably 
practicable time within which to provide some other means of disposing of the 
sewage, reducing the diversion as the artificial disposition of the sewage 
increases from time to time, until it is entirely disposed of thereby, when there 
shall be a final permanent operative and effective injunction.” 


* * * + * * ok 


“Tn increasing the diversion from 4,167 cubic feet a second to 8,500, the sanitary 
district defied the authority of the National Government resting in the Secretary 
of War. And insofar as the prior diversion was not for the purposes of main- 
taining navigation in the Chicago River it was without any legal basis, because 
made for an inadmissible purpose. It therefore is the duty of this Court by an 
appropriate decree to compel the reduction of the diversion to a point where 
it rests on a legal basis and thus to restore the navigable capacity of Lake 
Michigan to its proper level. The sanitary district authorities, relying on the 
argument with reference to the health of its people, have much too long delayed 
the needed substitution of suitable sewage plants as a means of avoiding the 
diversion in the future. Therefore they cannot now complain if an immediately 
heavy burden is placed upon the district because of their attitude and course. 
The situation requires the district to devise proper methods for providing suffi- 
cient money and to construct and put in operation with all reasonable expedition 
adequate plants for the disposition of the sewage throught other means than 
the lake diversion. 

“Though the restoration of just rights to the complainants will be gradual 
instead of immediate it must be continuous and as speedy as practicable, and 
must include everything that is essential to an effective project.” 

The Court then referred the matter back to the special master to take testi- 
mony on the practical measures needed to dispose of the sewage without the 
unlawful diversions of water. On this occasion Justice Holmes delivered the 
opinion of the Court and as reported in 281 U.S. 179 in which inter alia he said: 

“The facts were set forth in detail and the law governing the parties was 
established by the decision reported in 278 U.S. 367. It was decided that the 
defendant State and its creature, the sanitary district, were reducing the level 
of the Great Lakes, were inflicting great losses upon the complainants, and were 
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violating their rights by diverting from Lake Michigan 8,500 or more cubic feet 
per second into the Chicago drainage canal for the purpose of diluting and 
earrying away the sewage of Chicago. The diversion of the water for that 
purpose was heid illegal, but the restoration of the just rights of the com- 
plainants was made gradual rather than immediate in order to avoid so far as 
might be the possible pestilence and ruin with which the defendants have done 
much to confront themselves.” 
Ok * * * * of * 


“It already has been decided that the defendants are doing a wrong to the 
complainants and that they must stop it. They must find out a way at their 
peril. We have only to consider what is possible if the State of Illinois devotes 
all its powers to dealing with an exigency to the magnitude of which it seems 
not yet to have fully awakened. It can base no defenses upon difficulties that 
it has itself created. If its constitution stands in the way of prompt action 
it must amend it or yield to an authority that is paramount to the State. 

“The defendants’ exceptions deal with the extent to which the diversion of 
water should be reduced and to the time at which the reductions should take 
place. They argue that a recent rise in the level of Lake Michigan should be 
taken into account. This cannot be done. Apart from the speculation involved 
as to the duration of the rise, there is a wrong to be righted, and the delays 
allowed are allowed only for the purpose of limiting, within fair possibility, the 
requirements of immediate justice pressed by the complaining States.” 

If the diversion of water by Chicago for sanitation purposes was inadmis- 
sible and was a wrong committed against the interests of the other Great Lakes 
States which had to be righted by an imperative command of the Supreme Court 
issued to the State of Illinois, it is beyond our comprehension how the Congress 
of the United States wipes out the wrong by increasing the wrong itself. This 
is logic that outdoes anything contained in “Alice of Wonderland.” 

Since the entry of the decree of April 21, 1930, the State of Illinois and the 
sanitary district made every effort to avoid compliance and consequently in 
1932 the complainant States asked the Court to appoint a commissioner to 
execute the decree. Upon reference to a special master it was reported to the 
Court that there had been a “total and inexcusable failure” on the part of the 
defendants to comply with the terms of the decree. Many new objections 
against compliance were urged by the State of Illinois, all of which were rejected 
by the Court (289 U.S. 395). 

In 1940-41 the State of Illinois filed a petition seeking a temporary increase 
in diversion to 5,000 cubic feet per second until December 31, 1942 (309 U.S. 569; 
311 U.S. 107; 313 U.S. 547). In considering the application for the increase in 
diversion the Court stated: 

“The State of Illinois has failed to show that it has provided all possible 
means at its command for the completion of the sewage treatment system as 
required by the decree as specifically enlarged in 1933 (289 U.S. 395, 710). No 
adequate excuse has been presented for the delay. Nor has the State sub- 
mitted appropriate proof that the conditions complained of constitute a menace 
to the health of the inhabitants of the complaining communities or that the 
State is not able to provide suitable measures to remedy or ameliorate the al- 
leged conditions without an increase in the diversion of water from Lake Mich- 
igan in violation of the rights of the complainant States as adjudged by this 
Court. 

“In order, however, that the Court may be satisfied as to the actual condition 
of the Illinois Waterway by reason of the introduction of untreated sewage, and 
as to the actual effect, if any, of that condition upon the health of the inhabi- 
tants of the complaining communities, and also with respect to the feasibility 
of remedial or ameliorating measures available to the State of Illinois without 
an increase in the diversion of water from Lake Michigan, the Court appoints a 
special master to make a summary inquiry as to such condition, effect, and 
measures, and to report to this Court with all convenient speed.” 

Upon receipt of the report of the special master the petition was dismissed 
without rendering an opinion. 

In November 1956 the State of Illinois filed a petition to increase the diver- 
sion for a period of 90 days beginning December 1 up to 10,000 cubic feet per 
second in order to alleviate navigation conditions at the Alton sill due to an 
extended drought. All the States except Wisconsin agreed to this temporary 
diversion needed for navigation purposes upon the report and recommendations 
of the U.S. Corps of Engineers, but it was expressly stipulated in the agreement 
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that it was not to be considered as a precedent or used by the State of Illinois 
in any judicial or congressional proceedings against the consenting States. 
Based upon this stipulation the Court first granted a diversion not to exceed 
8,500 cubic feet per second up to January 31, 1957, and then extended it another 
30 days. A copy of Michigan’s answer containing the conditions under which 
we agreed to the increased diversion and a copy of the Court’s order are at- 
tached for reference. 

These stipulations agreeing to an increased diversion for navigational purposes 
were signed by the other Great Lakes States upon the assurances of the State of 
Illinois that this would never occur again on account of the proposed construction 
of control works and dam at the Chain of Rocks. 

In the report of the U.S. Corps of Engineers in Senate Document No. 28 of 
the 85th Congress, 1st session, at paragraph 187, it stated concerning these 
proposed works: 

“187. A Corps of Engineers survey report was submitted to Congress on 
December 27, 1956, recommending that a dam be constructed in the Mississippi 
River about 13 miles below Alton lock. This dam if constructed will maintain 
river levels such that the project depth of 9 feet will be availabe over the Alton 
lock sills at all times. After completion of this work, an increase in diversion 
from Lake Michigan would not be required for maintenance of project depths 
in this reach of the Mississippi River.” 

The construction of this dam was authorized by the Congress by Public Law 
500 of the 85th Congress, 2d session. Thus, as soon as these works are completed 
there will be no need for additional water diversion from Lake Michigan to 
maintain project depths at and below the Alton lock sills. 

At the time we were asked to sign the stipulation by a special assistant attorney 
general from Illinois we were told that unless this additional water was made 
available during the months of December, January, and February, the barge 
traffic carrying oil and coal would not be able to get over the Alton sill and 
many people’s homes would be without winter fuel. We would have been callous, 
indeed, if we had refused to agree to the additonal diversion water for such a 
limited time. 


6. Supreme Court special master, Judge Maris, permits Great Lakes States to 
make complete investigation and survey of the facilities and operations of 
the Sanitary Distrfict of Greater Chicago 

On Tuesday of this week, August 4, pursuant to a call made by Judge Maris 
an informal pretrial conference was held in his chambers at Philadelphia 
which was attended by counsel representing all the Great Lakes States except 
Indiana (Indiana has never participated in this litigation although she benefits 
from it). Many things were discussed during this conference but it is sufficient 
to say that an agreement was reached whereby the complainant Great Lakes 
States shall be allowed to commence a thorough and complete survey and 
study of the sewage collection and disposal system operated by the sanitary 
district as well as the water system operated by the city of Chicago. Judge 
Maris stated that as he understood the orders of the Supreme Court, he was 
to make as complete and comprehensive an investigation as was found to be 
necessary to determine the issues set forth in our amended application to reopen 
the decree of April 21, 1930. As contained in our amended application the 
prayer, as amended by a later motion, reads as follows: 

“WHEREFORE COMPLAINANTS PRAY: (1) That the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago be forthwith restrained and 
enjoined from discharging any of the treated effluents emanating from its 
sewage and industrial treatment facilities into the sanitary and ship canal, 
and that said State of Illinois and the Metropolitan Sanitary District of Greater 
Chicago be required by mandatory injunction of this Court to return all of 
said effluent to the Great Lakes Basin from which it originally came in the 
form of ‘domestic pumpage,’ the aforesaid injunctions to be made effective 
at such times and under such terms as to this court shall seem meet and just. 

“(2) That if such decree is not made forthwith, a special master be appointed 
to take testimony and evidence with respect to the issues contained in this 
petition and to report with respect to the time, method, and manner in which 
the State of Illinois and the Metropolitan Sanitary District of Greater Chicago 
shall comply with paragraph (1) of this prayer, and with respect to whether 
the Court should appoint a permanent master invested with such authority 
as he may require for the purpose of maintaining surveillance over the opera- 
tion of the sewers, interceptors, and other sewage and water collecting facili- 
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ties and the sewage disposal and industrial treatment plants and works operated 
by the Metropolitan Sanitary District of Greater Chicago. 

“(3)(a) That if it should be determined by the Court through a special 
master, upon the investigation recommended by the Solicitor General, and upon 
full hearings, that measures other than the return to Lake Michigan of the 
Chicago domestic pumpage effluent can be put into effect so that such measures 
will reduce either the direct diversion or limit or restrict the Chicago domestic 
pumpage, to the end that the total amount of diversion of water from the Great 
Lakes at Chicago will be reduced or restricted, the Court should enter a supple- 
mental decree, or a modified decree, to that effect. 

“(b) That the Court grant such other relief agreeable to and in accordance 
with equity and good conscience which will insure to the greatest possible degree 
the future integrity and development of the Great Lakes reservoir so that the 
maximum use and benefit of its waters be assured to the complainant States.” 

Judge Maris has set October 5 this year as the first day on which testimony 
will be taken, incidentally, at Chicago. 

Thus, it can be seen, that the Court has undertaken the great task of taking 
a “new look” at this protracted controversy “de novo” as we lawyers call it. In 
his statement of July 14, 1959, Michigan’s attorney general, Paul L. Adams, 
stated : 

“Of course we would not be so bold as to suggest that the Senate of the 
United States stay its hand in considering this legislation because of this recent 
action by the U.S. Supreme Court. Each branch of our Government is independ- 
ent of the other to the extent provided in the Constitution. But this does not 
mean that one branch should operate antagonistically to the other or in defiance 
of the other. So we urge upon you with all seriousness that you give careful 
consideration as to whether it would be to the best public interest to refrain 
from acting on these pending bills until the Supreme Court of the United States 
has had a full opportunity to further define and establish the legal rights and 
obligations of these States with reference to the waters of the Great Lakes 
Basin.” . 

The need for the exercise of restraint is now even more compelling. What 
good purpose can be served for a study to be made by the U.S. Public Health Ser- 
vice under H.R. 1 and at the same time another similar study be conducted under 


the auspices of the special master? It will be observed that the study to be con- 
ducted by the special master will not be accompanied by any additional diver- 
sion, since, as we have been urging, no additional diversion is needed in order to 
find out what “is rotten in Denmark” in connection with the operations of the 
sewage disposal system of the Metropolitan Sanitary District of Greater Chicago. 


CONCLUSION 


If the provisions of H.R. 1 become the law of the land it will mean the sound- 
ing of the death knell of the Great Lakes region and the St. Lawrence Seaway. 
For this will be but the precursor of new and varied diversions that can be urged 
upon you for generations to come. If you will observe a map of the Gret Lakes 
Basin you can see that diversions of water from this basin can easily occur at 
many points along the periphery of the divide. Already we found out during 
our conference at Philadelphia on Tuesday, that another water commission is 
being organized in Illinois known as DAMP for the communities of Des Plaines, 
Arlington, and Mount Prospect, located on the Mississippi side of the divide 
which intends to divert water from Lake Michigan. This is in addition to the 
diversion proposed by the Elmhurst, Lombard, Villa Park Water Commission 
which is one of the cases now being litigated in the U.S. Supreme Court. 

But diversions can occur and have been proposed by people in Wisconsin at 
Milwaukee, and in Cleveland, Ohio, to the Ohio River. And at a public meet- 
ing held in Detroit in April this year we were told by officials from the Province 
of Ontario that they, too, could “tip” a few watersheds so that water would be 
diverted out of the Great Lakes Basin. 

So what answer are you going to give to other communities along the periphery 
of the Great Lakes Basin when they come in and ask that they be allowed to 
take “a teensy-weensy” amount of water out of the basin? What defense will 
we urge against our Canadian neighbors should they propose a diversion of their 
own when they throw into our face the precedent that will be established by 
the passage of H.R. 1 against which they have protested so strongly? What 
more do we need to say that the diversion contemplated by this bill is so fraught 
with danger to our country that this committee should weigh this measure very 
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carefully before acceding to the demands of one State and one of its cities. 
Surely they ought not to seek as a gift this priceless water in which so many 
others have such a great and vital stake. 

The whole industrial and commercial structure of the United States has been 
built about the existence of two great waterways separated by the Continental 
Divide, opening interstate and international communications by the St. Lawrence 
on the one hand and the Mississippi on the other. Each has its natural advan- 
tages. The citizens of the Great Lakes States settled there because of the exist- 
ence of certain natural advantages such as climate, soil, and nearness to large 
bodies of water. In the basin of each of these waterways, vast populations have 
built up their social and industrial institutions to use to the maximum these 
natural advantages. An extensive but constitutionally restrained rivalry exists 
between these two sections of our country and the dominant character of their 
respective civilizations has been determined, throughout the past 100 years, as 
much by their respective advantages as by their common advantages. That the 
natural advantages occuring to the people living and working in the Great Lakes 
Basin arising out of the presence of the largest fresh water area in the world 
should now be sacrificed to the alleged sanitation or power demands of Chicago 
and its hinterland, or to an attempt to ameliorate a simulated or grossly exag- 
gerated health problem brought on entirely by misconceptions and erroneous 
planning as well as by the inefficiencies and deficiencies of their sewage disposal 
system would be unjust and inequitable to the regrets and just expectations of 
the other Great Lakes States and their people. 

When in 1913 Secretary of War Henry L. Stinson denied an application of 
the Sanitary District of Chicago for diversion of 10,000 cts., he significantly 
stated : 

“In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress throughout 
the Great Lakes, and a withdrawal of the amount now applied for would nullify 
such expenditures to amount of many millions of dollars, as well as inflict an 
even greater loss upon the navigation interests using such waters. 

“On the other hand, the demand for the diversion of this water at Chicago is 
based solely upon the needs of that city for sanitation. * * * 

“The evidence indicates that at bottom the issue comes down to the question 
of costs. [Emphasis supplied.] Other adequate systems of sewage disposal 
are possible and are in use throughout the world. The problem that confronts 
Chicago is not different in kind but simply larger and more pressing than that 
which confronts all of the other cities on the Great Lakes, in which nearly 3 
millions of the people of this country are living. * * * It is manifest that so 
long as the city is permitted to increase the amount of water which it may 
take from the lakes, there will be a very strong temptation placed upon it to 
postpone a more scientific and possibly more expensive methods of disposing 
of its sewage. [Emphasis supplied.] This is particularly true in view of the 
fact that by so doing it may still further diminish its expenses by utilizing the 
water diverted from the lakes for waterpower at Lockport. But it must be 
remembered that for every unit of horsepower realized by this water at Lock- 
port, four units of similar horsepower would be produced at Niagara, where 
the natural conditions are so much more favorable. Without, therefore, going 
into further detail in a discussion of this question, I feel clear that no such 
case of necessity has been presented by the evidence before me as would justify 
the proposed injury to the many varied interests in the great waterways of 
our lakes and their appurtenant rivers.” 

These words are more compelling today than ever before—in view of the 
great increases in traffic, the expenditures of money, more millions of dollars 
for the deepening of harbors and channels, the construction of the St. Law- 
rence Seaway and the hydroelectric power projects by Ontario and New York, 
as well as the increase in the use of these waters for industrial, domestic, and 
reereational purposes. 

May I assure this committee that our only purpose in opposing so vigorously 
this bill is to protect the just, legal, and equitable rights of the State of Michi- 
gan which is surrounded by four of the five Great Lakes and which has over 
3,000 miles of shoreline. To our State the waters of the Great Lakes are her 
very lifeblood, which, we say, as respectfully and as firmly as we are able, should 
not be sacrificed to help Chicago and its hinterland to find an easy and cheap 
solution to its sewage disposal problem for which it and it alone is responsible. 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


Record of Cursory Observations, October 27 and 28, 1958, of the Chicago Sanitary 
District canal sytem and Des Plaines and Illinois Rivers from Lake Michigan 
to Pekin, Il. 


1. Place visited : 
(a) Chicago Sanitary & Ship Canal. 
(b) Chicago River. 
(c) Calumet-Sag Channel. 
(d@) Calumet River. 
(e) Des Plaines River from Lamont to Smith Bridge. 
(f) Illinois River from Morris to Pekin. 

2. Persons making trip: 

Ralph Porges, F. W. Kittrell, M. D. Sinkoff, Robert A. Taft Sanitary Engi- 
neering Center, Cincinnati, Ohio. 

H. W. Poston, E. T. Roetman, Water Supply and Water Pollution Control, 
Region V, Chicago. 

R. H. Holtje, Water Supply and Water Pollution Control, Public Health 
Service, Washington, D.C. 

3. Purpose: To orient Public Health Service personnel as to the general area 
and sanitary condition of the Chicago Sanitary District canal system and the Des 
Plaines and Illinois Rivers from Lake Michigan at Chicago to Pekin, I1l.—in the 
event that the Public Health Service should be asked to plan and conduct a study. 

4, Inspection route: On October 27, 1958, at 8:15 a.m., the group boarded a Coast 
Guard motor launch at the Chicago River Coast Guard Station inside the Chicago 
Harbor Controlling Works (point A) and proceeded west to the North Branch 
of the Chicago River (point B). The North Ogden Avenue Island (point ©) 
was circled, and the group returned downstream and followed the South Branch 
of the Chicago River (point B). The North Ogden Avenue Island (point C) 
made into the Chicago Saniary & Ship Canal, which was followed down to its 
confluence with the Calumet Sag Channel (point E). The group then traveled up 
the Calumet Sag Channel to the Little Calumet River, into the Calumet River 
(point F), out into Calumet Harbor, and disembarked at the Coast Guard station 
located near the foot of East 100th Street (point G). See map. 

On October 28, 1958, the group inspected by land route the Des Plaines River 
and the Chicago Sanitary & Ship Canal at several points between Lamon and 
Pekin. 

The weather was fair during the inspection and was preceded by light rain 
on October 26, 1958. 

5. Summary: 

October 27, 1958: Observations were made from a motor launch along the 
waterway in downtown Chicago and downstream from Chicago. While no 
physical evidence of pollution was observed in the Chicago River near the lake, 
the surface of the North Branch carried floating trash and oil. Floating solids 
such as feces and other materials generally present in untreated sewage were 
observed in the North Branch. Gas bubbles broke the surface, indicating the 
presence of actively decomposing sludge deposits on the bottom. The water was 
black and devoid of dissolved oxygen in some locations. 

Downstream in the South Branch along the Chicago Sanitary & Ship Canal, 
the water was patched with oil. Occasionally sewage solids were seen and gas 
bubbles broke the surface. At Stickney, the west-southwest sewage treatment 
plant discharges its effluent into the canal. The immediate effect of the effluent 
upon canal water at the time of observation was to increase the dissolved oxy- 
gen concentration for a short distance. However, decomposition of the residual 
organic matter in the effluent, coupled with discharges from the sludge lagoons 
which had a like effect, again reduced the dissolved oxygen concentration. 

The Calumet-Sag Channel also presented a picture similar to that of the Chi- 
cago Sanitary & Ship Canal in that sewage solids and occasional patches of 
oil were observed. Extensive sludge deposits were apparent, particularly in 
the Grand Calument River at the Little Calument River confluence. The water 
in the Calument River appeared to be more rust colored in the reaches near 
Lake Michigan. 

October 28, 1958: Observation of the Chicago Sanitary & Ship Canal were re- 
sumed by land below the Calument-Sag Channel. At Lockport, the water im- 
pounded immediately above the hydroelectric powerplant was black. Black 
gaseous masses of sludge floated up to the surface indicating active decomposi- 
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tion of sludge on the bottom. As the flow passed through the lock and hydro- 
electric powerplant, a thick and persistent white froth developed. In the main 
channel of the ship canal at Lockport and downstream through the Brandon 
Pool, patches of oil, general discoloration, and floating sewage solids were ob- 
served. As the water left the Brandon Pool, large banks of froth were pro- 
duced. These floated downstream in patches. 

As observations were continued downstream along the waterway to Pekin, 
the physical evidence of water degradation already described diminished and 
disappeared. Slight local degradation indicated by the presence of sewage 
solids was observed in the Peoria-Pekin reach. 

See attached table and map for details. 


Location River mile! | D.0. (PPM) 


Chicago River: 
1. Mouth of river. 
2. Confluence of North Branch and South Branch 
North Branch, Chicago River: 
3. Chicago & North Western Ry. bridge___...- --- 
4. U.S. turning basin below West North Ave__-_-_- 
5. West channel of North Branch, Chicago River 
South Branch, Chicago River: 
6. Polk St. Bridge 
7. Railroad bridge below 18th S 
8. U.S. turning basin 
Chicago Sanitary & Ship Canal: 
9. Crawford Ave. Bridge_ 
. Cicero Ave. Bridge 
. Atchison, Topeka & Santa Fe Ry. neiige 
’ Baltimore & Ohio R.R. _ RE 
. Bridge of U.S. Highways 12, 20, and 
State Highway 83 re 
Calumet- Sag Channel: 
15. Above mouth of channel.-.- 
16. U.S. Highways 12, 20 and 45 
17. Harlem Ave -- 
18. Toll Road Bridge- 
19. Above Stony Creek- 
Little Calumet River: 
20. Halsted St. Bridge 
21. Indiana Ave 
22.’ Michigan Centra] R.R. 
Calumet River: 
23. Turning Basin No. 5 
24. Below East 106th St- 
25. Ewing Ave. Bridge 
Calumet Harbor: 
26. Off U.S. property light 
Chicago Sanitary & Ship Canal below C 
Des Plaines River-_----- 
Brandon Rd., lock and dai 
Smith Bridge. iii heen bon 
Illinois River 


1 Miles upstream from Grafton, Ill. 


OBSERVATIONS 


The 7,500-foot stretch of Chicago River west of controlling works showed no 
visible evidence of pollution until its confluence with‘North and South Branches. 
Mouth of the North Branch was turbid and grey. Formed feces and other 
evidence of untreated sewage floated on surface. Actively decomposing sludge 
deposits on bottom continuously emitted gas bubbles which broke the water sur- 
face. Untreated sewage was flowing into west channel at West Division Street 
Bridge. White liquid wastes were being discharged near North Ogden Avenue 
Bridge. Ganular white and tan colored solid wastes were seen on bank of 
channel extending to waters edge near North Ogden and North Halsted Bridges. 
Untreated sewage flows were entering the east channel of the island immediately 
upstream from North Halsted Street Bridge. 
South Branch appeared to be in better condition than North Branch but still 
aeeeres to be polluted. Water was grey and floating oil was noted along 
anks. 
Banks of canal were discolored black with oily substances, although water 
itself had no noticeable oily film. At Crawford Avenue Bridge water appeared 
to be cleaner. Several sewer outfalls were observed above and below this 
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point. Southwest sewage treatment plant effluent contained large quantities 
of white foam which partially covered surface of canal. At mile points 310 
and 311 sewer outfalls to canal were observed. Green colored effluent was dis- 
charged from sludge lagoons located along west bank. Green algae colored 
canal water below sludge lagoons. 

Water was dark grey near its confluence with ship canal, with little color 
change apparent in 14-mile stretch to Stony Creek. Here water was grey colored 
and odor of sewage was strong. Further upstream a large flow of untreated 
sewage entered from north bank near U.S. Highway No. 54. 

Water at Halsted Street, Indiana Avenue, and Michigan Central Railroad 
Bridges was rust colored. 

Attempts to proceed up Grand Calumet River were prevented by shallow 
water over massive accumulations of black, decomposing sludge deposits. At 
point below East 106th Street water was rust colored. At Ewing Avenue rust 
color began to fade. 

No remarks. 

At Lemont water was grey and turbid and above Lockport oil was floating on 
surface. Decomposing slude on bottom of stream above hydroelectric plant at 
Lockport yielded gas. Odor in air was suggestive of that given off by partially 
digested sewage slude. White foam floated on canal surface below the hydro- 
electric plant and Lockport lock. 

No objectionable signs of pollution were visible at Lemont and Lockport. 
Further observation at the Ruby Street Bridge at Joliet about 2 miles down- 
stream from Lockport showed detrimental effect of receiving low quality water 
from Chicago Sanitary and Ship Canal. 

Water impounded behind and flowing from lock and dam had about same 
physical appearance as that observed at Joilet. 

Des Plaines River 8 miles downstream from Brandon Dam showed no obvious 
physical evidence of pollution. 

No physical evidence of pollution was obvious between Morris and Peoria. 
Local pollution existed between Peoria and Pekin. 

Confluence of Illinois and Mississippi Rivers. 


AMENDMENTS TO H.R. 1 PROPOSED BY SANITARY DISTRICT 


No. 1: Page 3, add new sentence to line 17: 
“The studies described above shall include, but not be limited to the effect of 
the diversion of an additional one thousand cubic feet per second on the levels 
of the Great Lakes, and shall also include a study of the effect of currents and 
flows of water throughout the south 175 miles of Lake Michigan, the effect of 
aeration, chlorination, sources of pollution, studies of the quality of water in 
the Illinois waterway and tributary streams, the possibility of the separation 
of storm and sanitary sewage and a study of the treatment.” 

No. 2: Page 5, line 3 (strike period, add comma) : 

“Nothing in this Act shall be construed to indicate any approval or author- 
ization of a permanent increase in diversion in the amount of one thousand 
cubic feet per second or any other amount if recommended, without prior con- 
sultation with the Government of the Dominion of Canada, expressly reserving, 
however, any and all rights now or heretofore existing in the United States in 
the exclusive control and management of the waters of Lake Michigan.” 

No. 3: Add new subsection : - 

“(d) In the event (1) that as a result of the temporary diversion authorized 
as above set forth the water flowing out of Lake Erie shall be below the mini- 
mum amount authorized by the Niagara River Treaty of 1950 between the Gov- 
ernment of the Dominion of Canada and the United States; and (2) in the event 
material injury as expressed in the Boundary Waters Treaty of 1909 results, 
then the Metropolitan Sanitary District of Greater Chicago acting by and for 
the State of Illinois will pay all actual damages which may be determined to be 
due and owing by a court of competent jurisdiction.” 

No. 4: 

“The studies hereinabove authorized shall not be undertaken unless and until 
the Metropolitan Sanitary District of Greater Chicago acting by and for the State 
of Illinois shall have filed with the Secretary of the Army an appropriate reso- 


lution providing for the payment of damages if they are established as herein- 
above set forth.” 
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ANSWER OF THE STATE OF MICHIGAN, COMPLAINANT, TO THE PETITION OF THE 
STATE OF ILLINOIS FOR TEMPORARY MODIFICATION OF PARAGRAPH 3 OF DECREE 
or APRIL 21, 1930 


To the Honorable the Chief Justice and Associate Justices of the Supreme Court 
of the United States: 


The State of Michigan, complainant in Original Cause No. 3, by Thomas M. 
Kavanagh, its attorney general, and Edmund E. Shepherd, its solicitor general, 
presents this answer to the petition filed by the State of Illinois, requesting 
temporary modification of the decree of April 21, 1930, which enjoins the State 
of Illinois and the Sanitary District of Chicago, their employees and agents, 
and all persons assuming to act under the authority of either of them, “from 
diverting any of the waters of the Great Lakes-St. Lawrence system or water- 
shed through the Chicago drainage canal and its auxiliary channels or otherwise 
in excess of the annual average of 1,500 cubic feet per second in addition to 
domestic pumpage.” 

In support of the allegation in its petition as to the existence of a critical 
emergency in respect to navigation at Alton Lock in the Mississippi River, the 
State of Illinois by its duly authorized agents has represented to the State of 
Michigan: 

(1) The Corps of Engineers, U.S. Army, St. Louis District has issued a notice 
of low water conditions (@) which presently hamper navigation on the Missis- 
sippi River, in particular passage through the Alton Lock (No. 26), serving, 
among other places, the Chicago area, (b) which are expected to become progres- 
sively worse to the extent that commercial navigation may come practically to 
a halt at the lock, and (c) which will seriously affect the Chicago area especially 
in respect to shortages of fuel oil and coal. 

(2) The Corps of Engineers advises that the maximum legally allowable flow 
from Lake Michigan is now being utilized. 

(3) The Secretary of the Army has advised Hon. Everett M. Dirksen, U.S. 
Senator from Illinois, with respect to the problem, in part, as follows: 

“With respect to increasing diversion of Great Lakes waters, such diversion 
is now restricted to an annual average of 1,500 second feet plus domestic 
pumpage pursuant to a decree of the Supreme Court of the United States dated 
April 21, 1930 (281 U.S. 696). The Court retained jurisdiction ‘for the purpose 
of any orders or direction, or modification of this decree, or any supplemental 
decree, which it may deem at any time to be proper in relation to the subject 
matter in controversy.’ 

“Accordingly, no authority is known to exist under which any change in the 
diversion of water from Lake Michigan could be permitted by this Department 
contrary to the restrictions imposed by the Supreme Court.” 

(4) The Acting Assistant Chief of Engineers for Civil Works, Corps of 
Engineers, has advised Senator Dirksen, in part, as follows: 

“The report of the Board of Engineers for Rivers and Harbors dated June 
19, 1956, recommended construction of a dam near Chain of Rocks for the pur- 
pose of increasing the depth over the lower sills at lock and dam No. 26, 
Mississippi River, at time of low flow. During the preparation of this report, 
studies were made of every feasible way of alleviating the condition which 
develops at lock No. 26 during low flow periods. No way was found to initiate 
corrective construction within our present authorities for improvement of the 
middle and upper Mississippi River. The construction of the proposed dam 
to remedy the situation is dependent upon the enactment of authorizing legis- 
lation, and subsequent appropriation of the necessary funds.” 

(5) The State of Illinois is of the opinion that the necessary authorization 
and funds will be forthcoming at the next session of the Congress, and that the 
construction and operation of the Chain of Rocks Dam will provide a perma- 
nent and sufficient solution of the low water problems at Alton lock. If author- 
ized with sufficient funds, it is estimated that the Chain of Rocks Dam could be 
constructed and in operation not later than September 1958. 

(6) The Deputy Assistant to the President of the United States has advised 
Senator Dirksen as follows: 

“I have looked into the matter of providing an additional diversion from Lake 
Michigan to meet the low water problem at Alton, Ill., which you referred to 
in your letter of October 16. 

“T am told, and I understand that you have been so advised by the Secretary 
of the Army, that the diversion at Chicago is now restricted to an annual average 
of 1,500 second feet plus domestic pumpage by a 1930 Supreme Court decree. 
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There appears to be no authority under which the Federal Government could 
increase the diversion as you request in view of the restrictions imposed by the 
Supreme Court. As you know, the Secretary of the Army is taking all practical 
steps to alleviate the low water conditions by coordinate and basinwide regula- 
tions of all available waters in the Mississippi-Missouri River system. 

“The Bureau of the Budget informs me that it is in process of getting addi- 
tional information from the Corps of Engineers concerning the proposed project 
at lock 26, Alton, Ill. I have asked that every effort be made to conclude all 
executive branch review of this proposal prior to the reconvening of Congress.” 

(7) The Corps of Engineers, U.S. Army, has advised the State of Illinois that 
it will not be necessary or feasible to divert 10,000 cubic feet of water per second 
in addition to domestic pumpage from the Great Lakes-St. Lawrence system 
through the Illinois Waterway in order to facilitate navigation at the Alton lock; 
that the present critical emergency in respect to navigation at Alton lock can 
be alleviated by the diversion of substantially less than 10,000 cubic feet of 
water per second, and that in the interest of navigation not more than approxi- 
mately 6,000 to 7,000 cubic feet of water per second need or should be temporarily 
diverted. 

Therefore, the State of Michigan admits that a temporary critical navigation 
condition exists at Alton lock on the Mississippi River which can be alleviated 
by the diversion from the Great Lakes-St. Lawrence system of less than 10,000 
cubic feet of water per second for a period of not exceeding 100 days. 

The State of Michigan denies the allegation in the petition of the State of 
Illinois that: 

“The temporary increase in the rate of diversion now set will not adversely 
affect present lake levels in the Great Lakes-St. Lawrence system or watershed 
for the reason that the total quantity of water proposed to be diverted is not 
sufficient materially to affect such levels” (petition p. 2). 

With respect to the statements in the petition of the State of Illinois as to 
the existence of critical conditions on the Mississippi River, other than at Alton 
lock, the State of Michigan alleges that there exist other means of remedying 
these alleged conditions by diverting water from the Great Lakes-St. Lawrence 
system. 

Solely because of the aforestated temporary critical emergency in respect to 
navigation at the Alton lock, the State of Michigan does not oppose the petition 
of the State of Illinois provided that the State of Illinois will stipulate and 
agree to the following conditions, and to the inclusion thereof in any order of 
this Court temporarily modifying paragraph 3 of the decree of April 21, 1930: 

1. The State of Michigan does not waive any position which it has hereto- 
fore taken respecting the injurious or detrimental affect of diversion of water 
from the Great Lakes-St. Lawrence system and expressly reserves the right 
to take such position in any future proceedings concerning this subject. 

2. The granting of any relief upon the present petition of the State of Illinois 
will not be used as a precedent by any party for any future request for any 
additional temporary diversion in excess of the amounts fixed by this court in 
its decree of April 21, 1930. 

8. The amount of increased diversion shall be restricted to such amount 
as may be necessary, but shall not exceed 8,500 cubic feet per second. 

4. The time during which such increased diversion may be made shall be 
limited to such period as may be necessary, but not ‘exceeding 100 days from 
the date of entry of the court’s decree of modification. 

5. The amounts and times of diversion as may be necessary to carry out 
the decree of temporary modification shall be determined by the Corps of 
Engineers, U.S. Army. 

6. Any increased diversion authorized by the temporary decree of modifica- 
tion shall be and remain under the supervision and control of the Corps of 
Engineers, U.S. Army, during the period for which such increased diversion 
may be authorized. 

7. After the expiration of the period for which the increased diversion may 
be authorized all the provisions of the decree of this court heretofore entered 
in this action on April 21, 1930 (281 U.S. 696) shall be and remain in full 
force and effect until further order of the court. 

8. The relief granted is based solely upon the petition of the State of Illinois 
and does not constitute an acknowledgment or recognition of any cause for, 
or right to relief which may be asserted by any other party to these causes. 

9. There is no need for any clarification of the decree of April 21, 1930. 

10. The fact that the State of Michigan does not oppose the petition of the 
State of Illinois for temporary modification of paragraph 3 of the decree of 
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April 21, 1930, shall not be construed as an admission or evidence of the right 
of the State of Illinois, or any of its political subdivisions or other agencies, 
to divert any waters of the Great Lakes-St. Lawrence system except as pro- 
vided in the decree of April 21, 1930, as modified herein. 
Respectfully submitted. 
THomas M. KAVANAGH, 
Attorney General of the State of Michigan, 
By Epmunp E. SHEPHERD, 
Solicitor General, 
Attorneys for Complaint. 
THE CAPITOL, LANSING, MiIcH., December 7, 1956. 
DECEMBER 7, 1956. 


SUPREME CouRT OF THE UNITED STATES 
NOS. 2, 3, AND 4 ORIGINALS, OCTOBER TERM, 1956 


The State of Wisconsin et al., Complainants, v. The State of Illinois and 
Sanitary District of Chicago, et al.; 


The State of Michigan, Complainant, v. The State of Illinois and Sanitary 
District of Chicago, et al.; and 


State of New York, Complainant, v. State of Illinois and Sanitary District of 
Chicago, et al. 


Per Curiam: In view of the emergency in navigation caused by low water in 
the Mississippi River, Paragraph 3 of the decreee in these causes issued on 
April 21, 1930, is temporarily modified to permit the diversion to and including 
the 31st day of January 1957, from the Great Lakes-St. Lawrence System into 
the Illinois Waterway and the Mississippi River of such amount of water not 
exceeding an average of 8,500 cubic feet a second, in addition to domestic 
pumpage, as the Corps of Engineers, United States Army, shall determine will 
be usedful in alleviating the emergency with respect to navigation currently 
existing without seriously interfering with navigation on the Illinois Waterway, 
at such times and in such amounts as the Corps of Engineers shall direct. The 
entry of this order shall not prejudice the legal rights of any of the parties to 
these causes with respect to any other diversion of the waters involved. After 
January 31, 1957, all provisions of the decree entered on April 21, 1930, shall 
remain in full force and effect until further order of this Court. 

DECEMBER 17, 1956. 


Mr. Oxps. I am Nicholas V. Olds, assistant attorney general of the 
State of Michigan and I appear here today on behalf of Paul L. 
Adams, attorney general of Michigan. 

As you all know, on July 13 and 14 Mr. Adams appeared here as 
well as Mr. Milton P. Adams, his attorney, who prepared the report 
of the Michigan Associates. 

Now, I am going to skip through, because a lot of this first several 
pages has already been covered by Mr. Snell, with respect to charges 
that were leveled at us because of Mr. Turney’s survey. 

We regret, of course, that the officials of the sanitary district were 
caught unawares, or that we did not secure their assent in advance of 
taking these samples and photographs. But we wanted an unbiased 
and unrehearsed report of conditions, something similar to an un- 
heralded examination made by the State or Federal bank examiner. 

But the officials of the sanitary district now say that the unsavory 
conditions found by Mr. Turney in April are not truly representative 
of the ordinary conditions which prevail and that things are not 
really as bad as they seem. They claim that conditions may have 
been bad because in April the amount of direct fresh-water diversion 
from Lake Michigan had to be cut down to make up for excess with- 
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drawals in previous months. This answer may sound plausible but 
like most plausible arguments it is not only fallacious but proof that 
the sanitary district is either grossly careless or inexcusably negligent 
in the conduct of its operations. 

For if the amount of fresh water diverted from Lake Michigan 
during April was unusually low then it seems to us the greater the 
need to exercise the utmost diligence in the collection and treatment of 
the sewage wastes which inevitably will be delivered to the district. 
It is a cardinal principal of law that the greater the known danger 
the greater the care which the law will exact. Consequently, knowing 
full well the adverse conditions under which it would have to operate 
in April, it behooved the management of the district to “tighten up” 
so to speak, on its operations so that the waters of the canal would not 
have shown such a sorry spectacle when the “unexpected examiner” 
came along to check on the conditions that existed. 

Now, of course, reference has already been made to the survey of 
the Public Health Service on October 27 and 28 of 1958. And I have 
appended, Mr. Chairman, a complete copy of that survey to my state- 
ment, so that it will be made a part of the record, and everybody can 
read it, and I merely mean to refer just to a little bit here that this 
survey says. 

While no physical evidence of pollution was observed in the Chicago River 
near the lake, the surface of the North Branch earried floating trash and oil 
Floating solids such as feces and other materials generally present in untreated 
sewage were observed in the North Branch. Gas bubbles broke the surface, 


indicating the presence of actively decomposing sludge deposits on the bottom. 
The water was black and devoid of dissolved oxygen in some locations— 


and so on. 

As Mr. Snell has pointed out, these conditions don’t occur over- 
night, nor on 1 day, these conditions are an accumulation of conditions 
over a period of time. 

These words speak for themselves and I need not elaborate. Per- 
haps the committee might consider requesting the Public Health Serv- 
ice to appear here and give the committee the benefit of the back- 
ground of this report, and such other information which it or any 
of its sanitary engineers have on this general subject. 

Of course, the waters in this canal are not going to be pristine pure, 
but, on the other hand, they should not be subjected to the pollution 
brought about by the raw and untreated sewage which was found in 
them, at least during unguarded moments when the district’s soiled 
slip was showing. 

Betting aside the merits or demerits of diverting water from Lake 
Michigan for dilution purposes, it has been our position and con- 
viction that until this district makes a firm and unassailable showing 
that it is doing everything humanly and scientifically possible to fully 
collect and completely treat all the sewage and industrial wastes for 
which it is responsible, it does not have cause for requesting of the 
Congress, or of the Supreme Court, or of the other Lake States as well 
as of Canada, permission to increase the direct diversion now limited 
by the Supreme Court decree on April 21, 1930 to 1,500 cubic feet per 
second. 

This showing should be a “must”; it should be what the courts call 
a sine qua non before the granting of relief. It is our view that before 
the Congress or this committee even gives any consideration whatever 
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to increasing the diversion it should first make a thorough and pains- 
taking investigation into the practices and operations of the Metro- 
politan Sanitary District of Greater Chicago and thus find out 
whether the assertions so blandly made by the officials of this district 
are factual and true. We say that they are not; and in court par- 
lance the “issue of fact” is framed and must be resolved before any 
final decision can be made on the prayer for relief which the sanitary 
district has pleaded; and under ordinary court procedure the burden 
of proof would be on the proponents of this bill before you. 

Now, I have here a reference to the Federal Water Pollution Con- 
trol Act of 1956. And you will recall, sir, that we appeared here at 
the time hearings were held on this bill and did some work, tried to 
get a workable bill. We observed that section 1 has a “declaration 
of policy” to the effect that it is the primary responsibility of the 
States to control pollution. 

Section 2 authorizes the Surgeon General to make comprehensive 
studies “of interstate waters and tributaries thereof and improving 
the sanitary condition of surfaces and underground waters.” Section 
2 authorizes the Surgeon General to make studies ef conditions in 
interstate waters. 

And section 4(b) provides that : 

The Surgeon General may, upon request of any State water pollution con- 
trol agency or interstate agency, conduct investigations and research and 
make surveys concerning any specific problem of water pollution confront- 
ing any State, interstate agency, community municipality, or industrial plant, 
with a view of recommending a solution of such problem. 

(c) The Surgeon General shall collect and disseminate basic data on chemi- 
eal, physical, and biological water quality, and such other information, re- 
lating to water pollution and the prevention and control thereof as he deems 
appropriate to carry out the purposes of this act. 

I have even alluded to paragraph 4(a), although I don’t have it 
here in its complete text, but it provides among other things— 

That the Surgeon General shall promote studies relating to the causes, control, 
and prevention of water pollution. 

Now, the point I want to make is this. If the sanitary district 
and its creator, the State of Illinois, entertain a genuine desire to 
prove to the other States and the Congress that they want a study 
to be made of this specific problem of water pollution with which it 
is confronted, they need but make a request of the Surgeon Gen- 
eral to do the job. The law and the authority is already on the 
books, and why should the time of the Congress and this commit- 
tee be consumed in passing a needless and unnecessary law? 

Now, I pass to the discussion of certain proposed amendments 
made by Mr. Griglik during the last session of this committee. And 
I, of course, alluded to the aide memoire of the Canadian Govern- 
ment, which I am going to omit, because it has already been dis- 
cussed. And I will turn now to the discussion of the amendments. 

At this point I should like to register a somewhat mild protest 
on behalf of my State of Michigan (and the other Great Lakes 
States may join me in this) against the obvious tender solicitude 
which the officials of the district, the State of Illinois, and even of 
the State Department exhibit for the interests and feelings of our 
friendly Canadian neighbors and the utter lack of similar regard 
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for the rights, interests, and, yes, feelings of the other sister States 
around the periphery of the Great Lakes. Although the States of 
Minnesota, Wisconsin, Illinois, Indiana, Pennsylvania, and Michi- 
gan have joined into a Great Lakes compact, at:no time did the 
representatives from Illinois on the Great Lakes Commission men- 
tion these sorties that were being made to Ottawa to appease or 
mollify the hardhearted Canadians and we were totally unaware 
of the rapprochement that had been worked out with our Canadian 
neighbors. It seems that the only time we get a chance to meet 
our Chicago friends is either before the bar of the Supreme Court 
or before a committee of Congress—never at a conference table or 
in a smoke-filled room. 

In any event, let me return now to the amendments proposed by 
Mr. Griglik. And I have numbered them 1, 2, 3, and 4, and they 
are appended to the statement for easy reference, the text of them. 

The first one seems to want to ride two horses at one time, each 
going in different directions. As amended, section 2(a) will have 
the added sentence, but the chief purport will be an increase in diver- 
sion and a study of the effect of such increased diversion on the IIli- 
nois Waterway and the Great Lakes, except that the study will be 
expanded to include a study which such increased diversion will have 
on— 


the currents and flows of water throughout the south 175 miles of Lake Michigan, 
the effect of aeration, chlorination, sources of pollution, studies of the quality of 
water in the Illinois Waterway and tributary streams, the possibility of the 
separation of storm and sanitary sewage, and a study of the treatment of indus- 
trial wastes. 

The studies referred to are laudatory and sorely needed but we 
see no earthly relevance between added diversion and the studies 
contemplated. Each one can now be made without the addition of 
a single drop of water from Lake Michigan, and the Surgeon General 
could make these studies right now under the Water Pollution Control 
Act of 1956. 

The second amendment prepared by Mr. Griglik is nothing more 
than a studied attempt to soft-soap our Canadian neighbor. If the 
Canadian Government in its note of April 9, 1959, protested the 
temporary diversion prescribed in H.R. 1, of what use is there to put 
language which says that there will be no permanent increase in diver- 
sion without prior consultation with the Canadian Government? 
Then, we ask, why shouldn’t the other Great Lakes States also be 
consulted? We, too, are members not only of the United States, 
but also form a part of the community which has great and vital 
interests in the waters of the Great Lakes. 

In the third proposed amendment Mr. Griglik takes a nosedive at 
the deep end of the sea of international law. He proposes that the 
sanitary district “acting by and for the State of Illinois” respond 
in damages to the Canadian Government to be determined in a “court 
of competent jurisdiction” if the temporary diversion constitutes a 
violation of the Niagara River Treaty of 1950 or the Boundary Waters 
Treaty of 1909. Naturally we ask, under what law can the sanitary 
district respond in damages “for and on behalf of the State of Illinois” 
for violation of a treaty pursuant to an act of Congress? Does the 
Congress have the power to impose such a liability on the State of 
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Illinois or its creature, the sanitary district? Does Mr. Griglik know 
that in international law neither the State nor the sanitary district 
is an “international person” and thus cannot be sued in the Inter- 
national Court of Justice? Doesn’t he know that if any govern- 
ment is subject to suit at the hands of the Canadian Government it 
will not be the State of Illinois or the sanitary district, but none other 
than our old Uncle Sam, the United States, since only our Federal 
Government is amenable to the jurisdiction of the International Court 
of Justice. 

Now, I have here various references to cases that have appeared in 
the courts, the Federal courts, the U.S. Supreme Court. And one of 
them is rather interesting. It is one that started in the district court 
of upper New York, which arose out of a suit brought by a group of 
shore owners for damages against the Dominion of Canada, and the 
Canadian Ambassador sent a note to the court which appears in full 
on page 14 of my paper, indicating that Her Majesty’s Government 
in Canada, Queen Elizabeth IT, contended that she had not waived 
any immunity from suit, and had not consented to be sued in court, 
and under international law, no sovereign may be sued in a court 
without its consent. 

And now, it is interesting to note that the suits arose, were based 
on some permits that were issued by Secretary of War Elihu Root for 
the building and construction of the Gut Dam, he issued some permits 
in which he stated that if there were any damages accruing to any 
citizen of the United States, or to the United States, such damages 
could be collected in a court of proper jurisdiction. We see here that, 
of course, it is impossible to maintain such suits. 

But it may be said that Canada could bring a suit in the U.S. Su- 
preme Court against the State of Illinois under the judiciary article 
of the Federal Constitution, namely paragraph 2 of article III. But 
this has been tried without any singular success. In 1934 the Prin- 
cipality of Monaco attempted to bring a suit against the State of 
Mississippi in the Supreme Court of the United States to recover upon 
a group of bonds which it had received as a gift from a donor (Jfonaco 
v. Mississippi, 292 U.S. 313). The State of Mississippi pleaded a 
long series of defenses, and Chief Justice Hughes wrote the opinion 
in which he asserted that even though the Supreme Court of the United 
States might entertain suits brought by one State against another 
State, or even brought by a foreign power against a State, in no event 
could such a State be sued by a foreign power without the State’s 
consent. And the State of Mississippi had never consented. And he 
quoted from Madison and Hamilton and Marshall, and from Hamil- 
ton’s Federalist No. 81, in which this was discussed, and in which Mr. 
Hamilton stated— 


It is inherent in the nature of sovereignty not to be amenable to the suit of 
an individual without its consent. 


But Judge Hughes’ opinion when he referred it—you will notice the 
quotation of the opinion on page 17—alluded to the fact that the 
controversies between a State and a foreign state may involve inter- 
national questions in relation to which the United States has a sov- 
ereign prerogative, and therefore it might be destructive of the con- 
duct of international affairs, the power of the United States to allow 
such suits to be entertained against one of our States. 
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But if it be assumed that the State of Illinois did undertake to accept 
responsibility for the damages resulting from the breach of the treaties 
of 1950 and 1909, this, too, would be of no avail, since under inter- 
national law that government which is regarded as the “international 
person” is the only one liable for a breach of any treaty which it makes 
with another foreign power. Canada would not demean herself to 
deal with the State of Illinois, let alone one of its creatures, the Metro- 
—— Sanitary District of Greater Chicago. These treaties are 

tween high contracting parties and Canada would look to the U.S. 
Government and to her alone for redress, particularly if the injury 
flows directly from an act of the Congress of our Government. 

On page 18, I refer to a rather interesting case that arose out of 
claims of the tribe of Cayugo Indians, which rose out of a contract 
that was made by the State of New York way back in 1785, in which 
the State of New York received some land from the Indians, and in 
return for which the State of New York agreed to pay the Indians an 
annuity, a perpetual annunity of $1,800. After a while New York 
tired of paying the annuity and didn’t pay it. And in 1924, some of 
those Indians by that time had wdesbiek to Canada, and then Canada 
presented the claim on behalf of the Indians against the United States. 
Despite the defalcations of the State of New York, the arbitration 
commission that heard the matter awarded damages against the United 
States of $100,000. 

Then here again Mr. Griglik forgets his other sister States which 
belong to the same United States of which Illinois is a member. How 
about paying some damages to these States for the harm which they 
may suffer? Or are we to be completely ignored in this whole her- 
culean attempt to pass around some money for damages? 

These are just a few of the objections, in fact, pitfalls, which we 
see ahead of us by virtue of these well meaning, but ill-conceived 
amendments and we hope that this committee will take a hard look 
at them before even considering them. 

Now, I discuss whether the Congress has the constitutional power 
under the “Commerce clause” to divert water from one watershed to 
another to accommodate the sanitation needs of Chicago. That has 
already been discussed here this morning. And I discuss it rather 
thoroughly, and we must remember that it has been proven unequiv- 
ocally beyond any question of doubt that this water is not needed for 
navigation, this is borne out by Senate Document 28, paragraph 184, 
which says: 


Commerce on the Illinois Waterway has increased from a total of 1,695,120 
tons in 1935 to 21,362,852 tons in 1955, the latest year for which statistics have 
been compiled. Recent studies of present and prospective water requirements 
for navigation on the Illinois Waterway show that the authorized diversion of 
1,500 cubic feet per second from Lake Michigan is adequate to meet those re- 
quirements. 

Then on top of that I have here a reference to a letter that Mr. 
Brucker wrote on May 12—rather, it is a memorandum he received 
from the Corps of Engineers at a conference in the office of Mr. 
Brucker on May 12, 1958, in which that was reaffirmed. And it is also 
stated that even when they construct duplicate locks, all that will be 
needed for navigation is 1,800 cubic feet per second. 

So here we have the unchallenged and uncontroverted findings of 
the U.S. Corps of Engineers that the present allowable diversion is 
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sufficient to maintain the present navigability of the Illinois Water- 
way. How and under what authority may the Congress permit an ad- 
ditional diversion of 1,000 cubic feet per second for purposes foreign 
to navigation or commerce but actually for a local sanitary use is still 
the unraveled mystery that is wrapped up in enigma. 

Now, I discuss that further, and I say that this whole thing was 
thoroughly gone into by the Supreme Court of the United States 
in the Wisconsin v. Jilinois suit, which is the check diversion suit, and 
in which the Court said in no uncertain terms that diversion of water 
from the Great Lakes for sanitation purposes was illegal, was inad- 
missible, was a wrong, and had to be righted. Mr. Justice Holmes in 
the second opinion on the rereference stated words to that effect: 

It already has been decided that the defendants are doing a wrong to the 
complainants and that they must stop it. They must find out a way at their 
peril. We have only to consider what is possible if the State of Illinois devotes 
all its powers to dealing with an exigency to the magnitude of which it seems 
not yet to have fully awakened. It can base no deferences upon difficulties that 
it has itself created. If its constitution stands in the way of prompt action it 
must amend it or yield to an authority that is paramount to the State. 

Therefore if this diversion for sanitation is a wrong, is inadmissi- 
ble, and must be stopped, it is hard for us to understand how this 
wrong can be made a right by increasing the wrong, by increasing 
diversion. This is logic that out does anything contained in “Alice in 
Wonderland.” 

Then there were certain proceedings that occurred since the decree 
of 1930 which I recite. There has been a lot of misinformation banded 
about about this diversion that the Supreme Court permitted in 1956. 
I am going to put the record straight on that, because I participated in 
the negotiations that brought on that decree, the modification of the 
decree. 

In November 1956, the State of Illinois filed a petition to increase 
the diversion for a period of 90 days beginning December 1 up to 
10,000 cubic feet per second in order to alleviate navigation conditions 
at the Alton Sill due to an extended drought. All the States except 
Wisconsin agreed to this temporary diversion needed for navigation 
purposes upon the report and recommendations of the U.S. Corps 
of Engineers, but it was expressly stipulated in the agreement that it 
was not to be considered as a precedent or used by the State of Illinois 
in any judicial or congressional proceedings against the consenting 
States. Based upon this stipulation the Court first granted a diversion 
not to exceed 8,500 cubic feet per second up to January 31, 1957, and 
then extended it another 30 days. 

I have appended hereto a copy of our answer containing the condi- 
tions under which we agreed to the increased diversion, and a copy of 
the Court’s order is also attached. 

And I just want to call your attention to just one sentence in the 
Court’s order. 

The entry of this order shall not prejudice the legal rights of any of the parties 
to these causes with respect to any other diversion of the waters involved. 

And then it says: 

After January 31, 1957, all provisions of the decree entered on April 21, 1930, 
shall remain in full force and effect until the further order of this Court. 

These stipulations agreeing to an increased diversion for naviga- 
tional purposes were signed by the other Great Lake States upon the 
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assurances of the State of Illinois that this would never occur again 
on account of the proposed construction of control works and dam at 
the Chain of Rocks. 

And I have here references now to the authorization by Congress 
to build this new dam which would eliminate this need further. 

You have already been informed that we appeared before the special 
master here Tuesday of this week. And we discussed with him the 
procedure that we would follow in handling the reference that he was 
given by the Supreme Court. Prior to the work that will have to be 
done in that reference is, of course, a complete and thorough study of 
the sewage disposal system of the sanitary district. They have a need 
to cooperate in making that study with us. And for that we are 
thankful. 

I have here appended the prayer in our petition which the Supreme 
Court granted to indicate how broad the study is going to be, what 
it is going to take in. And it is indeed a very broad study which is 
involved. 

Judge Maris has set October 5 this year as the first day on which 
testimony will be taken, incidentally, at Chicago. 

Thus, it can be seen, that the court has undertaken the great task of 
taking a “new look” at this protracted controversy “de novo” as we 
lawyers call it. 

And we say that certainly the exercise of jurisdiction here by the 
Court in its appointment of a master and his expeditious handling of 
this matter calls for the exercise of restraint on whether Congress 
should pass this act. 

What good purpose can be served for a study to be made by the U.S. 
Public Health Service under H.R. 1 and at the same time another 
similar study be conducted under the auspices of the special master? 

Now, in conclusion, I am just going to read a few parts of it. And 
we feel very strongly on this, that if the provisions of H.R. 1 become 
the law of the land it will mean the sounding of the death knell of 
the Great Lakes region and the St. Lawrence Seaway. For this bill 
will be but the precurser of new, and varied diversions that can be 
urged upon you for generations to come. 

And I have here, Senator, a map of the Great Lakes Basin. And I 
really want to point out the many places in which new and additional 
diversions would occur. 

That is the thing that we are fearful of about this whole business. 

Senator Kerr. May I ask you a question there? 

Mr. Ops. Yes, sir. 

Senator Kerr. Do you not regard that there is a difference, both in 
our own law with reference to Lake Michigan and the other four of 
the Great Lakes on the one hand, and also a different situation insofar 
as our relations with Canada are concerned, as those relations relate 
on the one hand to Lake Michigan, and on the other hand the other 
four lakes? 

Mr. Oxps. No, there is no difference, sir. I understand, of course, 
the Senator’s position, and I have heard it expressed many times here, 
that you feel that Canada has no concern, should have—— 

Senator Kerr. No, I have never said she had no concern, I have said 
that I have a conviction that she has no jurisdiction. 

Mr. Otps. She has no jurisdiction, that is true. 

Senator Kerr. Nor sovereignty over Lake Michigan. 
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Mr. Oxps. That we don’t disagree on, sir. Neither does the State 
of New York have any sovereignty over Lake Michigan. Neither does 
the State of Ohio or Pennsylvania. They don’t border on Lake Mich- 
igan. Neither does the State of Minnesota. But they have interests, 
they have vital interests to protect, because this is one lake, intercon- 
nected waterway, basin. And whatever occurs in Lake Michigan ad- 
versely affects the rights and the interests of the other States and of 
Canada. 

Senator Kerr. I wish you would give me the references in law 
which gives the State of New York, the State of Ohio, the State of 
Pennsylvania, a vested right in the waters of Lake Michigan, the flow 
goes from Lake Michigan, except when that flowing, reaches an area 
within the sovereignty of those several States. 

Mr. Otps. Senator, the citation is conveniently at hand. It is the 
case of Wisconsin, Michigan, Pennsylvania, New York, Ohio, versus 
the State of Illinois and the sanitary district which the Supreme 
Court decided in 1930. All those States were plaintiffs, and all of 
them asserted a propriety interest which had to be protected in the 
waters of Lake Michigan. Now, if these States had no interest in 
the waters of Lake Michigan, and if it meant that the State of Illinois 
could do with the waters of Lake Michigan as it saw fit, then they 
should have been thrown out of the Court, they should have been dis- 
missed. But the Court said that each one of these States has rights 
to protect, and recognized these rights. It is no different, sir, than if 
you and I were neighbors, we own land beside each other. Now, I 
have no jurisdiction or authority on your land, I can’t come over and 
tell you what to do with it. But if you create a nuisance on your 
land, I then have a right to protect my land against that nuisance. 
We have the doctrine of nuisances, which says you must so use your 
property that you cause no injury to another. That is the doctrine 
that is invoked here, that is invoked by the Supreme Court in the 
diversion case, which even international laws recognizes, when you 
deal in bodies of water that are so interrelated that what occurs on 
one body injures others, another nation, or another State. 

Senator Kerr. Now, if I understand the decision to which you re- 
fer, and other decisions of Court, none of them laid down the rule of 
law inconsistent with another the power or the responsibility of the 
Congress operating under the “Commerce clause” of the Constitution. 

Mr. Otps. Well, what did the Court consider in the basic case? 
The Court was faced—I might say that Chief Justice Hughes—he 
was not Chief Justice then, he was just a private citizen, he was the 
master—recommended law and facts to the Court, and he recom- 
mended that the relief prayed for by the Great Lakes States be denied, 
because the diversion was being made pursuant to a permit issued by 
the Secretary of War. And that permit was issued under the act of 
Congress of 1899, which is the basic Rivers and Harbors Act. And 
he felt that in view of the fact that Congress had authorized the is- 
suance of this permit, and that the Secretary of War had issued it 
pursuant thereto, that the other States, then, of course had no rights. 
But the Supreme Court didn’t agree with that. The Supreme Court 
said that the authority invested in the Secretary of War and in Con- 
gress is merely to regulate commerce. And the use of water for sani- 
tation, not commerce, is not commerce, and it is an inadmissible use. 
And therefore, it was a wrong that had to be righted. 
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Now, that is the way I have read that case forward and backward. 
And that is the purport that I get out of it. 

Senator Kerr. Now, Senator Wiley read a decision here this morn- 
ing in which he quoted Justice Douglas in the case in which, as I 
understand the Justice, speaking for the Court, he said clearly that 
the Congress must be the judge of what is involved in the regulation 
of commerce, and that the Supreme Court cannot direct Congress nor 
limit it in regard to those decisions, nor make those decisions for the 
Congress. 

Mr. Ops. Well, obviously Congress is the subject of its own au- 
thority when it passes laws. 

Senator Kerr. Did you read that statement of Justice Douglas to 
say that? Do you have it there before you? 

Mr. Oxps. I have here a citation from the basic case in which this 
subject is discussed. 

Senator Kerr. I say, do you have the one there that Senator Wiley 
read this morning ? 

Mr. Orns. That is the Appalachian case. I am familiar with the 
Appalachian case. 

Senator Kerr. Do you have it there before you ? 

Mr. Oxps. I don’t have it. 

Senator Kerr. I will have Senator Wiley’s statement handed to 
you. 

Mr. Oxps. Before I get to the Appalachian case, I just want to read 
this paragraph from Justice Taft’s opinion in the basic case here. 

Senator Kerr. Now, does that appear in your statement ? 


Mr. Ops. It appears in the statement at page 23 at the top of the 
page. 

Senator Kerr. All right. 

Mr. Ops (reading) : 


It is further argued by complainants that while the power of Congress extends 
to the protection and improvement of navigation, it does not extend to its de- 
struction or to the creation of obstructions to navigable capaciy. 


Now, the lowering of levels is an obstruction to navigable capacity. 


This Court has said that while Congress in the exercise of its power may 
adopt any means having some positive relation to the control of navigation and 
not otherwise inconsistent with the Constitution, it may not arbitrarily destroy 
or impair the rights of riparian owners by legislation which has no real or 
substantial relation to the control of navigation or appropriateness to that end. 


Senator Kerr. I believe that he is setting forth there the arguments 
of the complainants. 


Mr. Otps. No, not that sentence. 


This Court has said that while Congress in the exercise of its power may 
adopt any means having some positive relation to the control of navigation and 
not otherwise inconsistent with the Constitution, it may not arbitrarily destroy 
or impair the rights of riparian owners by legislation which has no real or 
substantial relation to the control of navigation. 


Now, those are the Court’s words, and they are citing cases sup- 
porting that doctrine. 


Senator Kerr. Now, what amount of diversion was before the court 
at the time ? 


Mr. Otps. Well, of course, at that time it was either 8,500—I don’t 
recall—or 10,000-——— 
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Senator Kerr. Cubic feet a second. 

Mr. Ops. And the Court found that for the maintenance of navi- 
gation on the Illinois Waterway, 1,500 was sufficient. Now, if that 
is sufficient, where is navigation in any way involved? 

Senator Kerr. Well, what was the year of that decision ? 

Mr. Oxps. 1930,sir. But since then, as I have said—— 

Senator Kerr. Are you familiar with the relation between the 
amount of tonnage then and now ? 

Mr. Otps. The relation, sir, between what ? 

Senator Kerr. The amount of tonnage, of navigation handled upon 
the Illinois Waterway ? 

Mr. Oxps. I am familiar with this quotation I have here from Sen- 
ate Document 28 which I have read, where they say specifically that 
although the tonnage increased tremendously, yet 1,500 cubic feet per 
second is enough. 

Senator Kerr. Who said that ? 

Mr. Otps. The Corps of Engineers said it in Senate Document 28. 

Senator Kerr. Do you think the opinion of the Corps of Engineers 
is binding on the Congress ? 

Mr. Otps. I don’t think anything might be binding on Congress, I 
think they could use their own judgment, but certainly they have a 
right to rely on their judgment. 

You see, the only reason they use water in the canal for naviga- 
tion—this is a slack-water canal—all they need water for is lockage. 

Senator Kerr. Now, that is an argument. And I respect the right 
of any citizen, the representative of any State to make whatever argu- 
ment they see fit to the committees of the Congress, or to Congress. 
But I am trying to get into this record, if I can, a reflection of your 
legal opinion as to the position, one, of the courts, and two, of the 
Congress with reference to the decision by the Congress in connection 
with this responsibility under the “commerce clause” of the Consti- 
tution. 

Mr. Otps. If this water were needed for commerce, and it was shown 
it were needed for commerce, then obviously we wouldn’t be here. 
As a matter of fact, Senator, in 1956, when they came to us and 
said, “We need it for commerce, because of the drop below the Alton 
sill,” we signed that greement and stipulation, and the Court allowed 
them more water for 3 months. 

Senator Kerr. What I am trying to get over to you, Mr. Olds, is 
this. As far as I am concerned, you are in an entirely different pos- 
ture. So when you are making a presentation to this committee of 
what is needed for commerce, and when you are in the posture of 
telling the committee the extent to which the Congress has both the 
power and responsibility of making the decision on that matter 

Mr. Otps. I agree with that, sir. 

Senator Kerr. And the effect, if any, of any decision of the Su- 
preme Court with reference to such a decision if and when made by 
the Congress. 

Mr. Oxps. That is right. 

Senator Kerr. So when you are directing your arguments to what 
are the facts in this matter relating to the need of commerce, I think 
you are in a perfectly tenable position, one which you have both the 
right and the responsibility to assume. But I thought that I had 

45010—59——29 
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detected a very considerable amount of indication or evidence to the 
effect that you felt that Congress was bound by a Supreme Court 
decision with reference to an international waterway, with reference 
to its opinion and its decision on the matter of the commerce require- 
ments in connection with the waters, either of Lake Michigan, or the 
American part of the international waterway. 

Mr. Otps. No, I say this—and I can agree with everything you 
have said, Senator, up to the very last moment. Obviously Congress 
must exercise judgment and discretion of its own in determining what 
is and what is not commerce. That goes without saying. 

Senator Kerr. And what is needed for commerce? 

Mr. Otps. And what is needed for commerce. 

Senator Kerr. You see, Justice Douglas in this Wisconsin v. //- 

linois—a very strong statement in the United States v. Fwin City 
Power Company, I believe is the reference : 
It is not for courts, however, to substitute their judgments for congressional de- 
cisions on what is or is not necessary for the improvement or protection of 
navigation * * * if the interests of navigation are served, it is constitutionally 
irrelevant that other purposes may also be advanced. 

Do you subscribe to the accuracy of that position ? 

Mr. Otps. I agree with it entirely, because the sentence here is: 


If the interests of navigation are served. 


That is a hypothetical sentence. 

Senator Kerr. Whose responsibility is it to make that decision, the 
Supreme Court’s or the Congress’? 

Mr. Oxps. Well, I would say that first the Congress, obviously. 


Senator Kerr. Then we have no—- 

Mr. Otps. First the Congress. 

Senator Kerr. Then we have no—— 

Mr. Oxps. If it would appear, however, that Congress exceeded its 
authority, then obviously the courts would have a right to pass on it. 

Senator Kerr. As the Congress would have the right to impeach the 
court if the Congress had seen that the court had exceeded its power / 

I make this interruption and these remarks for this reason. No one 
would be any more anxious to respect every right that Canada has 
than I would. And I conceive Canada to have every right that a friend 
and a neighbor and a sovereign nation could have, except to tell the 
Congress of the United States what it can or cannot do about some- 
thing over which it has exclusive jurisdiction, as I respect the right 
of every State and every representative of a State to present the 
worthiness and the merit of its cause with all of the vigor at its com- 
mand to the Congress, except when they appear to me to get into the 
posture of telling the Congress what it can or cannot do. As it tells 
the Congress what it should do, what they believe the merit of their 
position is, and they believe the arguments this way or that way are, 
I am tremendously and sincerely interested. And I must say I have 
probably spent as much time on this case as any man in the Congress— 
not as much as the litigants have, because it has been a matter that 
they have had to devote more time to. 

But I don’t see the effectiveness, and therefore I can’t see the wisdom 
of what seems to be the position as to what the Congress must do lest 
the sovereignity of Canada be put into the posture of having been 
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denied something by the Congress, or lest the Supreme Court, which 
at most is only one of the three coordinated branches of the Govern- 
ment, be offended in the discharge of its duty, or its prerogative. 

Now, you are not interested in my views on the matter, but I have 
listened here for several hours to the views of others, and I just thought 
I would get some of mine in the record. 

Mr. Ops. Thank you, Senator, for your remarks. 

Obviously, we do not want to appear as if we want to tell Congress 
what to do, we are merely expressing our views as well and as ably 
as we can. 

Senator Kerr. I want you to make whatever statement you want. 
But so far as I am concerned, any witness ceases to be persuasive when 
he stops telling Congress what he thinks they ought to do and starts 
telling them what they can’t do, either because of the sovereignity of 
another nation, or the prerogative of another branch of the Govern- 
ment of this Nation. 

Mr. Oxps. I don’t think I need to read the rest of the conclusion, 
except to say that in Michigan, as far as we are concerned, the only 
purpose in opposing this bill is to protect the just and the legion and 
equitable rights of our State, which is surrounded by four of the five 
Great Lakes, and which has over 3,000 miles of shoreline. 

To our State the waters of the Great Lakes are her very lifeblood, 
which we say, as respectfully and as firmly as we are able, should not 
be sacrificed to help Chicago and this hinterland to find an easy and 
cheap solution to the sewage disposal problem for which it and it alone 
has been responsible. 

And, of course, that has been said over and over again. 

I want to thank you, Senator. 

Senator Kerr. ‘Thank you, Mr. Olds. I want you to know that I 
said what I said in the fullest amity and good will, and I hope 
objectively. 

Mr. Oxps. I appreciate it. 

Senator Kerr. Mr. Milton Adams. 


STATEMENT OF MILTON P. ADAMS, EXECUTIVE SECRETARY, 
MICHIGAN WATER RESOURCES COMMISSION 


Mr. Apams. Mr. Chairman, I must respectfully request to be ex- 
cused from testifying as to my statement, I must leave the room within 
5 minutes to make a necessary plane connection. 

I was one of those who have been charged here with misrepresenta- 
tion and lies in the public press. I have attempted in my 12-page 
statement, sir, to answer Mr. Norval Anderson’s critique of my five 
cases, and in the last 344 pages I would respectfully request that if I 
have been guilty of misrepresentation, it certainly is a case of—what 
is it—the pot calling the kettle black. 

Senator Kerr. Let me say this, Mr. Adams. You don’t look either 
like a pot or black. 

Mr. Apams. Well, I have simply cited here four incidents where, 
starting at the bottom of page 9, or top of page 10, where we have been 
confused, where we have been prevented from getting at the facts, 
because of, what shall we say, crisscross—I would like to read it and 
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a it, but I would respectfully request that I be excused. It can 
- inted in the record if you care to have it. 


senator Kerr. Let me get my position and that of the committee 
clear on that. If you want your statement in the record we will put 


it in the record. If it is in the record it will be at your request and 
not ours. 


Mr. Apams. Yes, that is perfectly all right. I would like it in the 
record. 


Senator Kerr. It will be in the record, then. 
(The prepared statement of Mr. Adams follows :) 


STATEMENT OF Mitton P. ADAMs, EXECUTIVE SECRETARY, MICHIGAN WATER 
Resources COMMISSION, IN OPPOSITION TO H.R. 1 anp S. 308 


On Wednesday, July 29, information reached me in northern Michigan to be 
here today. Opportunity for rebuttal of charges made against me and Mr. 
Turney and our presentation of July 14 would be offered. In addition, I was 
told five sanitary district witnesses were heard by this committee on Monday, 
July 27. A copy of Mr. Norval Anderson’s statement was provided me through 
Mr. Turney. He was here that day with Assistant Attorney General Olds. I 
haven’t seen the others. 

Now, to an analysis of Mr. Anderson’s “factual information” in relation to 
“some of the misrepresentations” of my statement. It was intended to supple- 
ment Mr. Turney’s presentation in behalf of Michigan Associates, which you have 
seen. Dr. John R. Snell, a principal of that firm, is here today. His presenta- 
tion will include Mr. Turney’s rebuttal of Dr. Hurwitz’ criticism of the Michigan 
Associates’ report. 

My statement of July 14 and Mr. Turney’s pictures were an understandable 
shock to district pride. The infallibility complex which appears to attach to all 
sanitary district undertakings and activities suffered a jolt. Our illustrated 
indications of oversight and neglect can be substantiated by any unbiased survey 
except as their causes disappear. The present implication is that Chicago is so 
big and its industries so important that both are above an accounting as to details 
of their sewage and waste treatment housekeeping. The “slippage” between 
really first-class water pollution control as found elsewhere and district accom- 
plishment must be accepted as being an attribute of bigness. Under these condi- 
tions either Congress or the High Court is expected to provide more water from 
Lake Michigan. Here lies the fundamental difference between the sanitary 
district, the State of Illinois, and the other Lake States. Consideration of further 
diversion either on a temporary or permanent basis within the district is not 
in order until the best possible job can be proved by an impartial survey both at 
the collection and treatment level. 

In going over Mr. Anderson’s rebuttal of my statement, I find no serious con- 
flict in our positions under case I. He admits the method of auxiliary sludge 
handling to which I took exception, was unorthodox, and “temporary’’—for some 
18 years past. He goes on to say “The sanitary district considers the lagooning 
of undigested sludge as undesirable and temporary. The temporary and emer- 
gency status still exists for disposing of some excess sludge from the West- 
Southwest Sewage Treatment Works.” 

If, as Mr. Anderson states, all the sludge stored in the lagoon is not of the 
raw variety, so what? When sludges are placed in open pits where such locations 
attract flies and rats and create offensive odors, the precise nature of the ma- 
terial is unimportant. Nor is the occasional practice elsewhere, under different 
conditions of location, a safe guide for Chicago. Neither is it acceptable 
engineering practice. 

Strength of the displaced liquor overflow (views 3, 4, 5, 6, and 7; samples A, 
B, C, and D) of the Michigan Associates report is not disputed. Pollution ap- 
proximating 20,000 population equivalent loading is conceded, but dismissed 
with the observation “this is only 214 percent of the residual oxygen demand 
which remains after 90 percent treatment of a population equivalent of more 
than 8 million persons.” 

To offset the effect of this 244 percent of residual oxygen demand, additional 
diversion from Lake Michigan is proposed. 

I have been wondering if Mr. Anderson reported on July 27 that the usual 
“weak” sludge liquor discharged from one or more lagoons turned to heavy, 
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viscous black sludge for a time in mid-June. And did Dr. Hurwitz have pollution 
loading reports for this occasion? Observers on a Coast Guard boat have knowl- 
edge of these sludge overflows. 

People of the district have been assured that within 2 years this problem may 
be rectified and this nuisance removed. It remains to be seen whether district 
sludge deficiencies are fully met 2 years from now, as the result of contracts 
reportedly let. The State of Illinois does not know—U.S. Supreme Court does 
not know—and naturally, none of the States can know. The proposed facility is 
a new departure from conventional methods. It is gratifying to know that 
action taken to provide facilities for these sludges was proceeding independently 
of, and not as the result of, any adverse press comment. 

Case II: A sharp drop in operating efficiency. Mr. Anderson makes reference 
to additional information which was not available to me at the time my state- 
ment was prepared. The table of values for the years 1952-57, as it appears on 
page 79 of the record of the H.R. 1 hearing before the House Public Works 
Committee, was the information used. 

It is gratifying to note that the sewage collected and treated during 1958 and 
1959 has been receiving better than 90 percent b.o.d. removal, from official 
records; less, of course, the 24%4 percent of residual oxygen demand mentioned 
above. When all sewage and waste of the district, whether collected and 
delivered to district plants or treated independently, is given equally effective 
treatment, the waterways of the district should show improvement. 

With Mr. Anderson’s assumption that the concluding paragraph of my state- 
ment under case II makes out a good argument for additional diversion at 
Chicago, I cannot agree. No “calamity” would be imminent were Chicago to 
raise its purification rate another 5 points to 95 percent. We are convinced that 
this could be done. In our State, Jackson might be mentioned. This city, 
sewered on the combined plan, as is Chicago, has maintained the 95-96 percent 
b.o.d. removal for many years. As you know from information in your posses- 
sion, Milwaukee gets 95 percent plus. 

But Chicago, the second largest city of our Nation, together with its satellite 
communities, comprising perhaps the richest and most powerful political cor- 
porate entity of any State “throws up its hands” when asked for better than a 
90 percent sewage treatment performance. 

It has not as yet collected all its sources of sewage or industrial waste, a 
necessary prerequisite to pollution control for cities, large and small, wherever 
comparable situations exist. It has failed to handle its sludge burden by con- 
ventional or other approved means. In fact, if its record is studied over the 
years, an almost constant record of alibis for failure to meet timely its various 
obligations is shown. It is difficult for many to avoid the conclusion that, as 
a matter of underlying district policy, the objective is to create or permit the 
ereation of odor nuisance and other offense, then hold these conditions out as 
reasons and justification for further diversion. 

There have been, of course, other reasons over the years for other diversion 
bills. Early in World War II, the House Public Works Committee had before 
it a bill to authorize more diversion so that more hydroelectric power might be 
created at Lockport “as a means of helping to win the war.” At another time 
excuses for an additional diversion were to protect the health of the people 
of the city of Chicago. When some adverse witness came in with a report from 
Dr. Bundesen that Chicago was the healthiest city in the world, the effort behind 
this bill collapsed. 

In keeping its highly purified sewage plant effluents away from Lake Mich- 
igan for final disposal in favor of the canal, the district deprives itself and 
its people of the use of the wealth of dissolved oxygen available there for final 
purification purposes as it is used universally elsewhere. By seeking to utilize 
the same waterways for effluent disposal, storm water drainage and navigation, 
no one major need can be satisfactory met. Deep sluggish flowing channels 
necessary to navigation resist the powers of photosynthesis and natural purifica- 
tion of sewage and waste effluents. Highly treated sewage obtained at great 
expense turns septic in the canals. Stream purification is not reported until 
far below Lockport in the Brandon pool or below where more natural stream 
cross sections exist. Present waterways, inadequate now at times to pass heavy 
storm water runoff without “backups” into Lake Michigan will conceivably 
suffer greater overload and more backups when a multimillion dollar storm 
water relief sewer program is completed within the district. 
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Yes, it is long past time, Mr. Chairman, as we see it that a comprehensive re- 
view and appraisal of the entire drainage, sewage, and waste collection treat- 
ment and disposal scheme of the district be undertaken. But H.R. 1 is not the 
answer. 

Case III refers to the lack of district control of certain industrial wastes 
within its jurisdiction. If the first paragraph under case III is factual informa- 
tion, I would wish to be the first to be sworn and testify under oath as to my 
recollection of this portion of the conference which I attended before Solicitor 
General Rankin on the afternoon on March 2, 1959. 

Because the States’ answers to certain interrogatories sent out by Mr. Rankin 
were not submitted in advance as he had requested, I was asked by our Attorney 
General early in the afternoon session, to go up in front and answer certain 
questions in behalf of the States that would be put to me. Because of what 
I had previously seen in the district, I was responsible, in part at least, for the 
question later put to the district spokesman when it came his time to answer. 
The States were interested to know about the industrial waste not reaching 
district sewers, not the conditions of their admission to district facilities. In 
other words, their amount and nature within the canals and a declaration of 
district policy in relation thereto. A damaging admission was made that 
afternoon by the district spokesman. This, I was told, was reportedly modi- 
fied by district counsel the next morning. The matter of “no requirements 
for industry” on March 2, was changed to “persuasive efforts by the district” 
or words to that effect, on March 3. 

Other information volunteered by district witnesses all led us to the con- 
clusion at that time that a “double standard” so to speak for the handling and 
treatment of industrial waste existed within the district. 

While industrial wastes equivalent to the sewage strength of 3,500,000 peo- 
ple are handled by the district, we have never seen a total of what the entire 
industrial waste problem is or what degree of improvement is accomplished 
as the result of district activity. I have no way of knowing how much of the 
reported 1.4 percent of uncollected and untreated industrial waste is shown by 
our photographs. I do not know whether that percentage includes the Bubbly 
Creek arm soon to be abandoned. Enough oil film was noted on the waterways 
traversed by our engineers however to destroy, if not greatly impede, the pos- 
sibility of the interaction between water and air and upon which the district 
relies in its statement. 

As the district has the privilege of writing and enforcing in effect its own 
law as to control of pollution of its waterways, it is entirely possible that its 
position on the iron and steel wastes controversy is legally tenable. The law 
in our State and many others does not limit action or interest of the pollution 
control agency to wastes causing just biological or bacteriological types of 
pollution. In our State “any substance which is injurious to the public health 
or to the conducting of any industrial enterprise or other lawful occupations” 
among other things, is made unlawful. Simply because the Federal Govern- 
ment has the primary responsibility to protect its waterways against deposi- 
tion of solids is no reason to excuse, as I see it, the metropolitan district from 
at least working with the corps to see that such problems are prevented. It 
appears from the Court’s opinion that the successful defendants in their opera- 
tions pumped water in vast amounts from the river. After use, the water is 
returned to the river through sewers maintained by the defendants. Certainly 
this involves both uses and amounts that are not within the 1.4 percent ex- 
ception of the district, probably some sewage and other organic waste as well. 
What effect this use by the three companies has on the ultimate and primary 
purpose of the waters of the river for carrying on this everyday and primary 
purpose of effluent dilution cannot be revealed except by sanitary district as- 
sumption of responsibility. 

Case IV: Effect of heat on currently authorized diversion. From many citi- 
zens of Illinois and visitors there, reports have come to me about odor nuisance 
from the south-southwest works and the Illinois Waterway in that vicinity. 
The district’s answer by Mr. Anderson, reports a 10° maximum rise in tem- 
perature between Lake Michigan and the canal waters at Lockport. Nothing 
is mentioned as to the temperatures in that section of the Illinois Waterway 
above and below the Fisk, Crawford, and Ridgeland units of the Common- 
wealth Edison Co. which I mentioned. It is within this section of the water- 
way that some 900 million gallons per day of sewage effluent must be received 
and assimilated with the least possible nuisance. 
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We have learned in our own State, at our own city of Lansing, among others, 
of the adverse eltect of heat on receiving waters which must assimilate fully 
treated sewage effluent. Elevating river water temperatures by only 10° to 12° 
caused downstream odors and fish suffocation. Our position on this matter 
remains unchanged. If an impartial survey, still to be made, shows that public 
utility or other use of canal waters for condensing purposes reduces its value 
to assimilate and oxidize treated sewage and industrial waste—other methods or 
better locations should be found for the production of power rather than expect 
more diversion from Lake Michigan. 

Case V: We do not accept as factual the statements of Mr. Anderson under 
this heading. Dr. Snell will presently take over to present Mr. Turney’s state- 
ment and answer any other questions which you care to put to him or to me 
when he has concluded. 

Before yielding, however, and in conclusion if my statement of July 14 and 
today appears to you as unnecessarily critical of the district, I must remind 
you of the impossibility down through the years of obtaining from district 
spokesmen or the public press reporting district activities just what the facts are. 

When Mr. Anderson in his patronizing gesture as to my lack of comprehen- 
sion of the difficulty of district problems and his charges as well as those of 
others noted in the public press of my misrepresentation, lies, etc., the lid was 
opened on a whole Pandora’s Box of my misrepresentations chargeable to district 
spokesmen. Irrespective of what accounts for them the net result is to frustrate 
those searching for facts. They also keep the reading public of the Chicago 
area in darkness. Let me mention a few: 

Incident No. 1: Chief Engineer Ramey of the district appeared before the 
Great Lakes Commission of which Illinois is a member on November 12, 1956. 
In his appeal for more diversion he stated that “the highest degree of sewage 
interception and treatment, on an annual average basis, which can be expected 
from sanitary district plants, or from any plants, is 90 percent.” My statement 
of today supported by a district exhibit of July 27, credits Milwaukee with 95 
percent plus. If equal performance was attained by district plants the present 
putrescible loading discharged could be cut in half. They can do it and I 
suspect they will do it if and when required to do so. 

Incident No. 2: In another passage of Mr. Ramey’s presentation of November 
12, 1956, he stated that “now and for some time past” the district “has been 
providing complete treatment for substantially all of the sewage (to the extent 
of reducing its putrescence by 90 percent as an annual average) * * *” Some 
months later Mr. Ramey in a court appearance admitted this figure was in error. 
Annual average removals from official district records for 1952 through June 
30, 1959, given by Mr. Anderson on page 4 of his statement of July 27 starts at 
93.6 percent for 1952, drops to 86.1 percent for 1955, is pegged at 85.8 percent for 
1956, 85.6 percent for 1957, then gets back up into the 90.5 percent range since 
January 1, 1958. It is clear I think why the Great Lakes Commission, many of 
whom are sympathetic of Chicago’s need, at least could not rely on statements 
of the district’s chief engineer. And I have no idea it was Mr. Ramey’s intent 
to mislead us. 

Incident No. 3: President Frank W. Chesrow of the district in the January 29, 
1959, issue of the Chicago Tribune is quoted in part as follows: 

“More diversion of lake water is not needed for sanitation purposes, but solely 
for navigation purposes on the Illinois Waterway.” A misrepresentation if I 
ever read one. This statement was repudiated by Chief Engineer Ramey of the 
district before the Great Lakes Commission on November 12, 1956, by General 
Itschner in an oral statement and written memo in our possession since June 
1958. All of the district witnesses appearing before you on July 27 attested I 
understand to the need of additional diversion solely for sanitation purposes. 
Yet recent press clips and even H.R. 1 itself is set up on the presumption that 
more diversion is necessary for navigation. As Senator Douglas is quoted follow- 
ing your July 14 hearing in the Chicago Tribune “Misstatements can go around the 
world before truth can put on its boots.” And how. 

Incident No. 4: Following our disclosures on July 14, Casimir Griglik, vice 
president of the district, in the July 16 issue of the Chicago Tribune attributes 
to us misrepresentation and lies. He blamed the Stickney outfall area pollution 
on garbage and sewage from boats and pleasure craft on that inclement April 14, 
1959. We couldn’t even find a boat to rent on that day—had to send back to 
Michigan for one. He urged the district to purchase a navy surplus ship for 
waterways patrol—not a bad idea. The more information the better on these 
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matters if coupled with the determination to rid the district of uncollected and 
untreated overflows. Now here’s the payoff for Mr. Griglik’s misrepresentation. 
Director of Laboratories Hurwitz appeared before on July 27. In attempting 
to refute Mr. Turney, Dr. Hurwitz admits the garbage seen and photographed was 
“skimmings from our primary tanks which were being discharged to the canal 
because of mechanical failures in our grease collection system. Had Mr. Griglik 
consulted Dr. Hurwitz before popping eff I would not have this opportunity to 
refute his misrepresentation. 

Having attended in Philadelphia on Tuesday of this week the first of several 
meetings of representatives of the Great Lakes States and Metropolitan Sani- 
tary District of Greater Chicago with U.S. Circuit Court Judge Maris, there is 
reason for optimism. Future adjustment of this longstanding controversy without 
further congressional action may be the ultimate result. It would be my hope that 
your further consideration of this bill be set aside. 

Should this course of action prove unacceptable to the committee, however, 
and you expect to report a bill on this subject, I have another suggestion. Your 
consideration of a substitute for H.R. 1 might be worthwhile. .A copy is 
attached. I have reason to believe that without additional diversion much if not 
all of the necessary technical information could be obtained. 

Sections 2 and 3 of the substitute provide for direction and advisory board 
backing for the study and report. This should assure its acceptance by the 
Great Lakes States, do away with Canadian objection, and get for the district 
what it seeks with one exception. This would be the loss of a year’s additional 
output of kilowatts from Lockport. 

Thank you very much. 


[H.R. 1 (proposed substitute), 86th Cong., 1st sess.] 


A BILL To require a study to be conducted of the use and condition of waters in the Illinois 
Waterway, and for other purposes 


Be it enacted by the Senate and the House of Representatives of the United 
States of America in Congress assembled, That in order to provide for the basis 
of the surveys, study, and report authorized by section 2 of this Act, the annual 
average diversion of water from Lake Michigan in addition to domestic pump- 
age at Chicago shall not exceed one thousand five hundred cubic feet of water 
per second presently provided by the 1930 decree of the Supreme Court of the 
United States (281 U.S. 181-202) and subsequently authorized by the River and 
Harbor Act of 1930 (46 Stat. 918, 929). 

Sec. 2. (a) During the three-year period beginning on the date of enactment of 
this Act the Secretary of Health, Education, and Welfare, acting in coopera- 
tion with the Secretary of the Army (acting through the Chief of Engineers) 
shall cause surveys, study, and report to be made which shall include but not be 
limited to a determination of the physical, chemical, and sanitary condition of 
the waters in the waterway, and an analysis of municipal sewage collection, 
sewage treatment, and industrial waste disposal policies and practices by the 
Metropolitan Sanitary District of Greater Chicago in order to determine whether 
by more or less diversion or by what other means conditions of sanitation within 
the waterways of the District and their Illinois River outlet may be improved 
in the interest of the public health or welfare, including the prevention insofar 
as possible of objectionable odor nuisance along the Illinois Waterway. 

(1) The Secretary of the Army shall at all times have direct control and super- 
vision of the amount of water directly diverted from Lake Michigan. 

(2) The Secretary of Health, Education, and Welfare shall designate a Director 
of the Survey who, with such advice and assistance as may be provided by the 
Technical Advisory Board created in section 3 hereof, shall be responsible for 
the planning and execution of the surveys and studies and preparation of the 
report authorized by this Act. 

(b) By direct diversion from Lake Michigan may be temporarily increased or 
decreased in such amounts and for such periods of time as may be mutually 
agreed upon in advance by and between the Director of the Survey and the Chief 
Engineer of the Metropolitan Sanitary District of Greater Chicago for carrying 
out the purposes of the Act: Provided, That the total annual average diversion 
from Lake Michigan shall not exceed the amount as set forth in the first section 
of this Act. 

Sec. 3. (a) There is hereby created a Technical Advisory Board to the 
Director of the Survey to be composed of (1) one member appointed by the 
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Governor of each of the following States : Minnesota, Wisconsin, Illinois, Indiana, 
Michigan, Ohio, Pennsylvania, and New York; and (2) one member from the 
Province of Ontario, one from the Province of Quebec, and one from the National 
Government of Canada: Provided, however, That such representation from 
Canada has the approval of and results from invitations extended by the Secre- 
tary of State; and (3) one member from the U.S. Corps of Engineers appointed 
by the Secretary of the Army, and one member from the Metropolitan Sanitary 
District of Greater Chicago. , ; 

(b) The duties of the Board shall be to advise and consult with the Director 
of the Survey on the planning and execution of the work authorized in section 2 
of this Act and review of the preliminary draft of the final report. 

(c) Meetings of the Board shall be upon call of the Director of Survey: 

Provided, That not less than two meetings shall be held in each twelve-month 
veriod. 
' Sec. 4. (a) Upon completion of the survey herein authorized the Secretary 
of Health, Education, and Welfare shall correlate the results of the studies 
following their review by members of the Technical Advisory Board. There- 
after the Secretary shall transmit his report to Congress on or before June 1, 
1962. 

(b) The report shall contain recommendations with respect to the need for 
continuing the authority to divert water from Lake Michigan into the Illinois 
Waterway in the amount authorized by the first section of this Act, or increasing 
or decreasing such amount, and in addition may contain such other recommenda- 
tions as the Secretary of Health, Education, and Welfare deems appropriate 
to the purposes of this Act. 

Sec. 5.* The surveys, study, and report herein authorized shall not be under- 
taken until the Secretary of Health, Education, and Welfare has reached an 
appropriate understanding with and an agreement is signed by the Metropolitan 
Sanitary District of Chicago agreeing to bear at least one-half the cost of the 
surveys, study, and report. 


Mr. Apvams. Then I attach, finally, to my statement a suggested 
possible substitute for H.R. 1. Principally, this is my personal idea, 
following a consultation with some Members of Congress. It would 
leave the diversion where it is; it would provide for a study and 
survey and advisory board. 

It has been brought to my attention since I put this in that perhaps 
the Public Health Service already has the authority to make a survey. 
So I don’t particularly—I want you to understand it is not recom- 
mended by my State. It is my desire to aid the committee, though, 
if possible, in finding a solution for this longstanding problem. We 
are anxious to help in any way that we can. 

And with that, unless you have questions, I should like to be excused. 

Senator Kerr. Well, that is very good. I want you fine people 
from the State of Michigan to know that your position would be 
highly regarded by this committee. One of the finest men in the 
Senate, one of the ablest men in the Senate, and one of the best friends 
I have got is the senior Senator from Michigan. He is a member of 
this committee, and not only because of his own ability but because 
of the high regard of the members of this committee for him and 
his statements, the State of Michigan will be well taken care of. 


+See. 5, on division of cost of the survey and report, was suggested by a Bureau of the 
Budget spokesman before the committee March 3, 1959, may best be deleted in favor of 
Federal assumption of the entire cost for several obvious reasons : 

1. The unusual and complex nature of the problem presented wherein the report may be 
of value to the solution of metropolitan problems elsewhere. 


2. The fact that if the share of interest of all th t s 
the Masten eek te est 0 the States is a Federal obligation that of 


3. Reduce possible District opposition to this enactment. 
4. Greater freedom of action for the Director of the Survey. 


45010—59. 30 





452 WATER DIVERSION FROM LAKE MICHIGAN 


Mr. Apams. Thank you very much. 

Senator Kerr. That closes this hearing. 

The Senator from Illinois. 2 , 

Senator Doveras. Mr. Chairman, I think we have been witnessing 
this afternoon and today an attempt at filibustering, prolonged state- 
ments in the morning and prolonged statements this afternoon which 
have had the effect of preventing the subcommittee from coming to the 
vote which it was scheduled to come today. The inevitable result is 
that the vote will be postponed until next week or the week after it, 
and we may get into the situation that we were in the last two sessions 
of Congress, where the matter comes up on the last night of the session, 
and then it becomes possible for a man from Wisconsin or from some 
other State either to filibuster or to threaten a filibuster to prevent 
any action from being taken. i. ahi 

So, Mr. Chairman, I do not intend to trespass upon your patience 
because I am very anxious that we should get on with the job. Never- 
theless, I think there are a few points which need to be covered. 

The chairman and Senator Case put their finger on the precise 
issue this morning. We are not proposing permanent diversion, we 
are not proposing a 3-year diversion, but what we are asking for is 
a study, a study of a whole range of subjects, centered upon sanitation 
but not confined to sanitation, including lake levels but not confined 
to lake levels. And in the amendments which we have proposed, we 
have extended the scope of this study so that it can embrace all the 
subjects which the dissenting Senators have complained in the past 
were not included in the terms of record. 

We want to have the Public Health Service consider alternative 
methods of treating the water, such as aeration and chlorination. But 
we also want to have a practical demonstration of what the effects 
would be of adding water diversion. I do not think I need to elab- 
orate the point as to why some people believe, and I would have to 
believe, that added diversion of water is necessary. We all remember 
from our high school chemistry that the composition of water is two 
atoms of hydrogen to one of oxygen. The oxygen atom is heavier 
than the hydrogen atom, which is the lightest of all atoms. 

Now, this oxygen, as is well known, has the effect of dissolving sol- 
vents and purifying the water. It is the most obvious method of 
purifying the Chicago Ship Canal and the river, the north 50 miles 
of the Illinois Waterway. 

Now, that is why we are urging that this be included. 

Now, it is said that it would tell us the results without making an 
actual investigation, without actually diverting any water. This 
would be a highly theoretical study. You only find out about this 
matter once you make an experiment. And sometimes the reality is 
greater than the theoretical results. 

For instance, I was told about the fact that, according to all the 
laws of aerodynamics, it would be impossible for a bumblebee to fly. 
The theoreticians can say it is impossible for a bumblebee to fly, but 
we all know that bumblebees do fly. And this could never have been 
tested unless some bumblebee had had the courage to defy the laws of 
aerodynamics and venture to its flight. 

So the only way we can tell as to whether aeration or chlorination 
or added diversion is best method is to make an actual try. If they 
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are willing to have aeration tried, I suppose that would mean injec- 
tion of the compressed air into the effluent at the point at which it was 
discharged. We are willing to have chlorination tried. But we do 
insist that the added use of oxygen as contained in water also be tried. 
And that is what we are asking. 

Let me say this, that if this test shows that in the opinion of groups 
making the test that we should not have diversion for any added pe- 
riod of time, I am confident that the sanitary district and the city of 
Chicago will abide by the results. We do not ask for a 3-year diver- 
sion or a permanent diversion if the record goes against us. And I 
can personally say that if I am still in the Senate at that time I 
would never introduce such a bill or support such a bill. 

It is very interesting that our opponents have carefully steered 
away from making any similar pledge. Suppose the decision does 
go in favor of added diversion, are they willing to agree to abide by 
that decision? No, they are very careful not to do that, and instead 
they hold out these specters of the awful things that are going to 
happen if we do have diversion. 

Why are they afraid of the truth? Let us submit this case to care- 
ful study, and as one element of that study, provide for diversion of a 
thousand cubic feet per second for just 1 year. 

Now, the senior Senator from Wisconsin didn’t bamboozle this 
committee when he spoke of this 7-foot fluctuation in levels. He said 
that the reason for this wasn’t interesting, the 7-foot fluctuation is a 
cyclical fluctuation caused by fluctuations in the rainfall of the area 
drained by the Great Lakes. 

There is a seasonal fluctuation of 1 foot, a permanent diversion 
which would only lower the level by 1 inch, but a diversion of 1,000 
cubic feet per second for 1 year would only lower the level by a 
quarter of an inch in Michigan and Huron, and only about a sixth 
of an inch in Erie and Ontario. 

Now, what is all this hullabaloo about ? 

I want to say with all kindness that the Senators and Representa- 
tives of these States are prisoners of prejudice. Big cities are not 
popular. We know that. And communities which have been left 
behind in the struggle of history and have failed to grow along with 
the big cities naturally feel resentment. And, therefore, it becomes 
a very simple and easy thing to denounce the huge metropolis. It is 
perfectly true that in the 1920’s there were things about the city of 
Chicago which were not wholly estimable. And I suppose this has 
helped to give us something of a black eye in addition. But we 
have outlived those matters now, we have spent over $400 million 
to try to clean up the sanitary situation, and we are ready to keep on 
in the same course. 

I want to say that I think these opponents are not only prisoners 
of prejudice, but they are peddlers of parochialism, because what 
they are doing is bringing in their local interests here against the 
general interest. 

Now, I was pained by the fact that Senator Wiley quoted the fig- 
ures for 1954 and 1955, when some of our plants were out of com- 
mission, but did not quote the most recent figures. And the most 
recent figures show that we have reached an efficiency of—and I quote 
the figures for June of this year—where we are removing 90.4 percent 
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of the solids, and we are satisfying 92.9 percent of the demand for 
basic oxygen. 

Now, this is a record, I think, that is unparalleled by any city in 
the Nation. And I want to quote some figures as of 1958 that are 
most interesting. 

Buffalo, N.Y., only removes 29 percent of solid as compared to 
Chicago’s June record of 90 percent. And it only has 34 percent 
satisfaction of the basic oxygen demand. 

Erie, Pa., 70 and 70. 

Cleveland, Ohio, 70 percent removal of solids, 75 percent satis- 
faction of basic oxygen demand. 

Toledo, Ohio, which has been upheld, 37 percent removal of solids, 
and 48 percent satisfaction of basic oxygen demand. 

Detroit, Mich., that great city, 36 percent removal of solids, 52 
percent satisfaction of basic oxygen demand. 

Toronto, Canada, which has been upheld as a standard, 35 percent 
removal of solids, 45 percent satisfaction of basic oxygen demand. 

Compare that with the record for June of Chicago, 92.9 satisfaction 
of basic oxygen demand, 90.4 percent removal of solids. 

Senator Kerr. What is the source of these figures ? 

Senator Dovetas. The firm of Greeley & Hansen, who are consult- 
ing engineers. And I think this material was filed 2 weeks ago. 

Senator Kerr. Did you give the figures for Milwaukee? 

Senator Dovetas. Yes, I am coming to Milwaukee, and I want to 
discuss Milwaukee. 

The figures for Milwaukee are for the sewage which comes out of 
their treatment plant—and they have a good treatment plant—their 
treatment plant and our treatment plants are the best in the Nation. 
They remove 94 percent of solids, and that treatment plant satisfied 
92.5 percent of the basic oxygen demand, the basic oxygen requirement. 
That is a good plant. 

But I want to say this, that that is only one part of the Milwaukee 
story. There is a lot of sewage which goes into the lake from Mil- 
waukee which doesn’t go into that plant at all. And I have here in 
my hand the findings of the Committee on Water Pollution of the 
State Board of Health entered on the 4th of November, 1955, which 
I want to make a matter of record. And they excoriate the city of 
Milwaukee and the county of Milwaukee for their failure fully to 
treat the sewage. They point out that the S. K. Williams Co., of 
Butler, which is a suburb, is dumping industrial fertilizer—indus- 
trial sewage—United Fertilizer Co., the Northwestern Barrel Co., 
South Milwaukee, the March Tie Co., the village of Butler, the town 
of Muscego, the town of New Berlin, the town of Greenfield, the 
town of Oak Creek 

Senator Kerr. Are those parts of Metropolitan Milwaukee—— 

Senator Doveias. Some of them are inside the city of Milwaukee, 
and some are in the county. And the point is, we annexed some of 
our outlying areas in order that we might treat their sewage more 
effectively. But the city of Milwaukee has not done so, and this is the 
payolf, Mr. Chairman. They were ordered to remove these nuisances 

y 1956 and 1957. We have checked the Milwaukee situation, and 
virtually all of these nuisances remain, and have not been removed as 
of today. I wish the Senators from Wisconsin were here, I would 
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say, “Go home, Senators, go home to Wisconsin and clean up 
Milwaukee.” 

And there is one other factor. Milwaukee has a good north side 
plant, but a lot of this sewage is now going into the south side raw 
and untreated. They have plans for a new plant which they have 
not yet constructed or begun to construct. But that new plant, when 
it is constructed, will simply be a sedimentation plant, and probably 
will not remove more than 40 to 50 percent of the solids. 

Now, we have taken just about as much abuse in Chicago as we 
can stand, 

Senator Kerr. Will the Senator yield at that point ? 

Senator Dovcuas. I am sure there is a wisecrack coming now. 

Senator Kerr. I am going to listen with great interest to the Sena- 
tor’s position as to what he is going to do about the situation when 
it gets in that shape. 

Senator Doveras. Yes. 

Let me say this, that population which is covered by the Chicago 
Sanitary District 

Senator Kerr. And I say that fully aware of the fact that the 
Senator realizes that it is a friend that is saying that. 

Senator Dovetas. Yes. 

Approximately 5 million people are served by the Metropolitan 
Sanitary District of Chicago. In addition to that, the industrial 
waste is equal to the equivalent of 3,600,000 more, or we have a total 
of about 8,600,000. Milwaukee has a total of less than a sixth of this 
amount. Now, if you take overall performance of Chicago and the 
overall performances of Milwaukee, you will find that we are bearing 
a larger share of our load and doing a better job than Milwaukee. I 
want to pay tribute to that one good plant that Milwaukee has, but 
their other facilities are very poor, they are dumping raw sewage, and 
the county has not corrected the abuses in the same way that we have 
tried to do by annexation of the territory. 

And this morning we were taken to task by Senator Wiley because 
we had gone out and taken over those rural townships inside of Cook 
County, of a total of 400 square miles. And this was said to be some- 
thing wicked that we were doing. We shouldered the burden which 
Milwaukee refuses to assume. But I would point out that these 400 
square miles only add 2 percent to the total population served by 
the sanitary district. 

The seaibien is this, that with sewage equal to over 814 million 
people, even with 90 percent efficiency, which is greater than the over- 
all efficiency of any American or Canadian city, it will still discharge 
into the Chicago River and the ship canal the sewage from the equiv- 
alent of a population of 850,000. The very size of Chicago make the 
problem enormous. The Chicago River and the Chicago ship canal 
is polluted—not as badly polluted as the Michigan snoopers are try- 
ing to make out, but still polluted. It is precisely because it is pol- 
luted that we want to deal with this issue, and we want Congress to 
authorize a study which will include aeration, clorination and as an 
experiment the bringing in of more water so that oxygen in its 
natural form can be used to purify it and dissolve it. 

I think that is about all that I want to say. 
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Senator Kerr. I hope the Senator will not conclude his remarks 
until he answers my question. 

Senator Doveias. Now, what was the question ? 

Senator Kerr. You said that you and the other fine people from 
Chicago had taken about all the abuse you were going to take. 

Senator Dove.as. Yes, sir, that is right. 

Senator Kerr. Now, what are you going to do about it ? 

Senator Dovetas. To reply in kind. 

Senator Kerr. That is all right. 

Senator Doueras. And that was the purpose of my showing that 
all the other cities make an infinitely worse record than Chicago; 
that Milwaukee, which is the best of the cities, is far behind us, and 
that they should look at home and clean up their own backyards in- 
stead of coming and pointing the finger of scorn at us.. 

Senator Kerr. I am convinced that the Senator is absolutely in 
error, because I believe that there is going to be more coming. 

Senator Doueias. Well, we will reply in kind. And I am sure that, 
just as last year we had the help of the very able Senator from Okla- 
homa in one of the most brilliant speeches that I have heard, that he 
will behave similarly on the floor of the Senate and in the committee, 
and that whatever defects that the senior Senator from Illinois may 
have in the presentation of his case will be more than commensurated 
for by the oratory and the logic and the crushing sarcasm of the Sen- 
ator from Oklahoma. 

Senator Kerr. The Senator from Oklahoma is aware of his in- 
adequacy to add anything to the remark of the senior Senator from 
Illinois. As a compensation he can only say to him that his purpose 
can only be served by continuance of his very fine presentation of the 
case’ on the merits, and make it very plain that instead of being in a 
position where he would take no more abuse, he is perfectly prepared 
to take it all and handle it definitely and effectively. 

Senator Doueias. May I move to amend my statement. I am ready 
to take all the abuse possible, but I will hit back in kind, and with 
truth, rather than falsehood. 

Senator Kerr. I commend the Senator for the amendment. 

The hearings are concluded, and the matter will be considered by 
the committee on the call of the Chair. 

(Whereupon, at 5:10 p.m., the hearing in the above-entitled matter 
was recessed, to reconvene at the call of the Chair.) 

(Additional information received is as follows:) 


THe CuHicaco WATER STEAL 


(By Horace P. Ramey) 


Opponents of the legislation, now pending before the Senate, in H.R. 1 and 
S. 308, have referred to the diversion of water from Lake Michigan, at Chicago, 
as the Chicago water steal. What do they mean by “steal”? Does any one of 
them honestly believe that the diversion of water at Chicago is now, or ever has 
been a steal? 

Never has any waterway project been carried out with such widespread pub- 
licity and with more Government cooperation than in the case of the sanitary 
and ship canal at Chicago. It was constructed, entirely at local expense, with 
navigation features to &t into plans recommended, by Army engineers, in seven 
separate special reports, authorized by Congress, 1857 to 1890. All these reports 
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contemplated the use of Lake Michigan water, to supply this canal. The use of 
this channel, as constructed, with diversion of lake water for its supply, was 
contemplated in seven other separate special reports, authorized by Congress, 
1899 to 1926; as well as in the Sultan report, 1932, in which the test authorizea 
in H.R. 1 and 8. 308 (if passed) was recommended. 

In the Marshall report in 1890, Congress was furnished with copies of the 
Sanitary District Act (passed 1889), which provided for the construction of a 
canal with capacity to flow 10,000 cubic feet per second of lake water. On April 
21, 1891, the sanitary district trustees passed an ordinance, and informed the 
Secretary of War, that the sanitary district proposed to “enter upon, use, widen, 
deepen, and improve the Chicago River * * * so as to make the same a proper 
and sufficient supply channel for the main channel * * *.” 

Construction work was inaugurated on the drainage canal, September 1892. 
Congress was informed, 1893, and thereafter, through the Chief of Engineers. 
The work was inspected by the Canadian members of the first International 
Waterways Commission, by the Nicaragua Canal Commission, by a Board of 
Army Engineers in 1893, by the Rivers and Harbors Committee of the House in 
1898, by the Chief of Engineers in 1899, and by many Congressmen. No dissent- 
ing voice was heard in either branch of Congress. 

Permits were granted, by the Secretary of War, to improve the Chicago River, 
to flow 10,000 cubic feet per second of water to the drainage canal, in July 1896, 
November 1897, January 1899, March 1899, and May 1899. 

On May 8, 1899, the Secretary of War granted the Sanitary District of Chicago 
a permit “to open the channel constructed and cause the water of the Chicago 
River to flow into the same, * * *.” 

Is there any evidence of a “steal” in this record? 

Subsequently, the permit of May 8, 1899, for a flow of 5,000 c.f.s. of water, 
was modified April 9, 1901, July 23, 1901, and December 5, 1901, to limit the 
flow to 4,167 c.f.s., but not to affect the right to such flow as was determined 
by the Secretary of War. 

In negotiations which led to the 1909 Boundary Waters Treaty, a reservation 
of 10,000 c.f.s. of water, the designed flow capacity of the sanitary and ship 
canal, was made for the diversion at Chicago; but was not written into the 
treaty, because Lake Michigan was not considered to be a boundary water. 

On March 3, 1925, the Secretary of War granted the Sanitary District of 
Chicago a permit to divert an annual average of 8,500 c.f.s. of water from 
Lake Michigan, in addition to domestic pumpage. On December 31, 1929, a permit 
was granted for a gross flow of 8,500 c.f.s. annual average, including domestic 
pumpage. 

When every action taken, in connection with the diversion of water, has been 
in accordance with a legal permit, as issued by the constituted authority, how 
can any legitimate question of a “steal” be raised? 

When the U.S. Supreme Court entered its decree of April 21, 1930, providing 
for periodic reductions in the diversion of water from Lake Michigan, to the 
ultimate amount of 1,500 c.f.s., annual average, in addition to domestic pumpage, 
on and after December 31, 1938, the sanitary district obtained the permit of 
June 26, 1930, from the Secretary of War. This permit, from the proper legal 
authority, as designated by Congress, embodied the exact amounts and dates, 
as specified in the decree of the Court. 

This is the record. Every action has been open and strictly legal. There 
has been no “steal”; and those who have used this expression cannot honestly 
believe it to be true. 

In addition to the matter of diversion, it should be noted that the taxpayers 
of Illinois, in constructing, at their own expense, the Chicago drainage canal, 
the Calumet-Sag Channel, and most of the Illinois Waterway, as well as improv- 
ing the Chicago and Calumet Rivers, have made a very important contribution 
to the inland waterway system. These navigation improvements, made many 
years ago at an expense of about $100 million, or more, have a replacement value 
of four to five times that amount today. 

Chicago has been the greatest contributor to the lakes to gulf waterway; 
and should be aided in her efforts to bring about decent sanitary conditions 
in the upper 50 miles of this waterway, for the benefit of navigators. No one 
can truthfully call this a selfish interest. 
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CURRENT STORIES ON LAKE DIVERSION AT CHICAGO, ILL., APPEARING IN THE CHICAGO 
TRIBUNE AND THE CHICAGO AMERICAN 


Submitted to Senate subcommittee hearing on H.R. 1 and S. 308, August 7, 1959, 
by Senator Paul H. Douglas 


{Chicago Sunday Tribune, Aug. 2, 1959] 


Our WATERWAY SYSTEM FULL OF POLLUTION 


YET SANITARY DISTRICT IS MOST EFFICIENT 
(By Chesly Manly—First article in a series) 


Chicago’s waterways are seriously polluted. In some places they are a 
putrescent mess. 

Yet the Metropolitan Sanitary District of Greater Chicago, largest sewage 
treatment system in the world, is the most efficient. Its citation by the American 
Society of Civil Engineers in 1955 as one of the seven wonders. of modern 
engineering in the United States would be equally valid today. 

These paradoxical conclusions are inescapable if one takes a boat trip through 
the waterways, consults impartial sanitary engineers, and studies relevant data, 
as this reporter has done. 

REASON FOR PARADOX 


The explanation of the paradox is simple. The sanitary district’s total area 
of 920 square miles has a population of more than 5 million and industrial wastes 
treated by the district are equivalent to the domestic sewage of a city of 4 million. 

Even after more than 90 percent of all impurities have been removed from 
Chicago’s domestic and industrial sewage the treated effluent has the pollution 
equivalent of untreated sewage from a city of 900,000—10 percent of 9 million. 

This is a heavy load on a stream with an average flow (in 1958) of only 3,258 
cubic feet a second. 

When the U.S. Supreme Court, on April 21, 1930, ordered. Chicago to construct 
plants for the complete treatment of all its sewage and limit diversion of water 
from Lake Michigan to 1,500 cubic feet a second (plus domestic pumpage) on 
and after December 31, 1938, it acted on a report from Charles Evans Hughes, 
its special master, stating: 

“The degree of purification to be accomplished will vary according to condi- 
tions. * * * Taking all of the plants into consideration a general average of 
85 percent of purification is a reasonable assumption.” 


90.6 PERCENT PURITY 


The general average for Chicago’s three main treatment plants in 1958 was 
90.6 percent, as measured by the removal of b.o.d. (biochemical oxygen demand). 
This is a standard measure, indicating the amount of oxygen required to purify 
waste water by oxidation of its decomposable organic matter. 

In a statement before a Senate Public Works Subcommittee on July 14, the 
State of Michigan contended that Chicago could return its sewage effluent to 
Lake Michigan, as do all other cities on the Great Lakes, “if the sanitary district 
would make its collection and treatment works perform as efficiently as do the 
cities of Milwaukee, Cleveland, and Toronto.” 

According to the annual report of its sewerage commission, Milwaukee’s BOD 
removal rate in 1958 was 94 percent. Milwaukee was the only city on the Great 
Lakes which removed a higher percentage of BOD from the sewage it treated 
than Chicago’s 90.6 percent. 

The removal percentage was 70.4 in Cleveland ; 70 in Erie, Pa.; 37.5 in Toledo; 
36 in Detroit ; 35 in Toronto; and 29 in Buffalo. 


RATE FOUND HIGHER 


Although Milwaukee removed a higher percentage of BOD from the sewage it 
treated, its treated sewage effluent was almost twice as polluted as Chicago’s. 
The BOD of Milwaukee’s treated effluent was 18 parts per million, compared with 
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an average of 10 p.p.m. at Chicago’s three plants. These figures indicate that 
Milwaukee’s sewage before treatment had a BOD of 300 p.p.m., compared with 
only 106 p.p.m. for Chicago’s sewage. 

There are several reasons for this great disparity in the quality of sewage 
treated by the two cities, and together they indicate a more efficient overall 
operation by Chicago’s purification system. 

Milwaukee has more industrial waste, though not more industry, in proportion 
to its population than Chicago, and this increases the BOD of its sewage. 

Chicago’s sewage is diluted by a greater consumption of water, 231 gallons 
per person per day, than Milwaukees’ 172 gallons. The chief reason for Milwau- 
kee’s higher pollution load, however, is that a higher proportion of storm runoff is 
mixed with Chicago sewage. 

OVERFLOW IN STORMS 


Both cities have combined sanitary and storm sewers, which overflow the treat- 
ment plants in periods of heavy runoff. The result is that raw sewage is carried 
into Chicago’s waterways and into Lake Michigan at Milwaukee. However, 
Chicago’s treatment plants have a capacity of 150 percent of the average flow 
through the sewers, and no untreated sewage escapes until the runoff reaches 
that point. 

In a report dated March 12, 1954, the Wisconsin State Board of Health said 
Milwaukee polluted its rivers and creeks and endangered its water source in 
Lake Michigan by bypassing its sewage treatment plant and discharging untreated 
sewage in times of heavy runoff. 

James Brower, who had recently retired as superintendent of Milwaukee’s 
sewage treatment plant, wrote a letter, to the State Sanitary Engineer, O. J. 
Muegge, saying the real reason for bypassing untreated sewage into the lake 
was to maintain the quality of Milwaukee’s fertilizer product, called Milorganite. 

Milwaukee guarantees a 6 percent nitrogen content in its fertilizer, and this 
could not be maintained with a heavy dilution of storm water in the sewage. 
Brower said he complained about the bypassing practice for years, but was 
overruled by city officials. 

Milwaukee officials now deny that storm runoff is deliberately bypassed at 
the Milwaukee’s main collecting sewers are smaller than Chicago's, and in 
times of heavy runoff sewage is bypassed into the rivers and creeks at con- 
nections with local sewers treatment plant. : 

J. Kip Finch, dean emeritus of Columbia University’s College of Engineering, 
was chairman of the Civil Engineering Society’s committee to select seven 
modern wonders. Writing in the society’s journal, Civil Enginering, Dean 
Finch recalled the Supreme Court’s decree requiring Chicago to construct 
facilities for the complete treatment of all its sewage and to limit diversion from 
Lake Michigan to 1,500 cubic feet a second. This is his comment on Chicago’s 
achievement : 

“It is doubtful whether any city in the world has ever faced a more herculean 
task, yet the necessary plants were built and the requirements of the Court have 
been met.” 

ONE OF WONDERS 


Chicago’s treatment system, Dean Finch concludes, is “generally acknowl- 
edged because of its great size to be one of the wonders of modern engineering.” 

In a Supreme Court suit seeking to compel Chicago to return its treated sewage 
effluent to Lake Michigan, Great Lakes States allege serious deficiencies in the 
sanitary district’s collection and handling of sewage. They acknowledge, how- 
ever, that a purification rate of 90 to 95 percent is the highest that can be 
achieved by modern methods in a large scale operation. 

The U.S. Public Health Service, in a communication to the Solicitor General 
of the United States, concurs in this opinion. 

Since Chicago has the most efficient sewage treatment system in the world, 
what can be done about its pollution problem? The answer is more water from 
Lake Michigan—which the city has been seeking for years—to flush the water- 
ways with purifying oxygen. 
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Chicago’s Sanitary District 
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{Chicago Daily Tribune, Aug. 3, 1959] 
MARVEL GUARDS HEALTH oF CITY 

SANITARY DISTRICT IS A MODERN WONDER 
(By Chesly Manly, second article in a series) 


Without a sewage disposal system a city could not live; it would die of pesti- 
lence or suffocate in its own filth. Yet Chicago’s Sanitary District, acclaimed by 
engineers as one of the seven wonders of the modern world, is known to the general 
public only as some kind of political agency which collects and spends money for 
mysterious and probably dubious purposes. 

As Victor Hugo wrote of the sewers of Paris, the fetid refuge of Jean Valjean, 
the sanitary district is “an obscure ramification ever at work, a construction 
which is immense and ignored.” 


ALWAYS A PROBLEM 


The disposal of human wastes has been a problem since prehistoric times. 
Archeologists and anthropologists have learned much about the life of stone age 
men by digging in their middens [refuse heaps]. 

Rome’s celebrated Cloaca Maxima [greatest sewer] was constructed in the 6th 
century B.C. to drain the marsh where the Forum Romanum stood, and was 
vaulted with stone about 200 years later. 

Paris and London had inadequate sewers for more than 1,000 years until re- 
peated epidemics of cholera finally compelled them, in the 19th century, to con- 
struct the monumental works which, with many extensions, still serve them. 

Chicago began work on an integrated sewer system in 1856, after a cholera epi- 
demic in 1854 had destroyed 51% percent of its population. The sewers, however, 
drained into the Chicago River, which emptied into Lake Michigan and polluted 
the city’s water supply. 

As Chicago grew, its water tunnels were extended farther and farther out into 
the lake, but pollution from its sewers advanced commensurately. The rate of 
deaths from water borne diseases was the highest of all cities in the country. 


RIVER FLOW REVERSED 


Chicago’s answer was the 28-mile sanitary and ship canal, its own Cloaca 
Maxima, from the south branch of the Chicago River at Damen Avenue to the Des 
Plaines River at Lockport, which reversed the flow of the river and flushed 
it with fresh water from Lake Michigan. 

The canal was completed in 1900, when the death rate from typhoid averaged 
68 per 100,000 a year, and by 1917 Chicago had the lowest typhoid death rate 
[1.7 per 100,000] of all cities in the country. Since then waterborne typhoid has 
been eliminated. 

The sanitary district, created in 1889 for these colossal undertakings, also 
dug the north shore channel, extending from Lake Michigan at Wilmette to the 
north branch of the Chicago River, and the Calumet-Sag channel, extending west- 
ward 16.2 miles from the Little Calumet River to the sanitary and ship canal at 
Sag Junction. The Calumet-Sag Canal reversed the flow of the Calumet River 
and brought in more fresh water from Lake Michigan. 


GIANT SEWERS BUILT 


The sanitary district also dug enormous intercepting sewers, ranging in dia- 
meter from 6 to 27 feet, to collect sewage from the city’s smaller local sewers and 
carry it to outlets in the river and drainage canals. The total investment in this 
“dilution” system of sewage disposal, including interceptor sewers, pumping sta. 
tions, and 58 miles of canals, was $109 million. 

The dilution system worked satisfactorily, but soon after World War I the 
sanitary district began experiments with a new “activated sludge” process, dis- 
covered in 1913 by two English engineers, named Arden and Mowler. In 1921, 
in the village of Broadview, the sanitary district completed the first experi- 
mental activated sludge plant in the United States. 
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The process was further developed and greatly improved by concurrent ex- 
periments in Chicago and Milwaukee. 


DIVERSION IS CUT 


It was fortunate that this pioneering work began when it did, for a U.S. 
Supreme Court suit to stop Chicago’s diversion of water from Lake Michigan, 
commenced by other Great Lakes States in 1922, was decided in their favor on 
April 19, 1930.” 

The Court ordered Chicago to construct plants for the complete treatment of 
all its sewage and to reduce diversion of water from Lake Michigan to 1,500 
cubie feet a second [plus domestic pumpage] after December 31, 1938. The city 
had diverted up to 10,000 cubic feet a second. 


SERVES VAST AREA 


Chicage not only met the Court’s staggering requirements on schedule but has 
continued to expand and improve its sewage treatment system in a desperate 
struggle against stream pollution, aggravated by a spectacular growth of popu- 
lation and industry and the limitations of the Court’s 29-year-old decree. 

Today the sanitary district treats all the domestic sewage of a population for 
more than 5 million and 98.4 percent of all the industrial waste, equivalent tu 
additional 4 million population in its area of 920 square miles. 

The district has 260 miles of large intercepting sewers, which collect sewage 
and storm drainage from the local sewers of Chicago and 104 other cities and 
villages. : 

In its three major and several smaller plants, the district treats more than 
1 billion gallons of sewage a day. It has acquired and is operating the sewage 
treatment works of the villages of Wheeling, Palatine, and Bartlett. In addi- 
tion, it has constructed or is constructing sewage treatment works in Streamwood, 
Barrington Woods, Worth, Orland Park, Lemont, and East Chicago Heights, to 
serve territory annexed in 1956. 

A $3 million contract for new treatment tanks will increase the daily capacity 
of the district’s north side plant from 250 million to 333 million gallons. 


NEW PROCESS TO BE USED 


A $15 million project at the district’s west-southwest treatment works will dis- 
pose of 200 to 300 tons of sludge a day [dry weight] by a new “wet oxidation” 
[Zimmerman] process. 

In addition to the $109 million it spent on the canals and other facilities of the 
old dilution system, the sanitary district has invested $316 million in treatment 


plants, interceptor sewers, and pumping stations under the Supreme Court’s 1930 
decree. 


[Chicago Daily Tribune, Aug. 4, 1959] 
How SEwaGeE PLaNts Work Is DESCRIBED 
REMOVE 90 PERCENT OF ALL IMPURITIES 


(By Chesly Manly, third article in a series) 


The sanitary district has three main sewage treatment plants with a total 
daily capacity of 1,286 million gallons. They are: north side, at Howard 
avenue and McCormick boulevard, Skokie, capacity 250 million gallons a day; 
west-southwest, at 89th Street and Central Avenue, Stickney, 900 million gailons 
[largest in the world], and Calumet, at 126th Street and Indiana Avenue, 136 
million gallons. 

These three plants remove more than 90 percent of all impurities from the 
Sewage they treat. The treated effluent is discharged by the north side plant 
into the north shore channel, by the Calumet plant into the Calumet-Sag Chan- 
nel, and by the Stickney plant into the sanitary and ship canal. 


DISPOSAL OF SLUDGE 


_The west-southwest plant and the Calumet plant not only treat sewage but 
dispose of the sludge they remove from it. Sludge from the north side plant, 
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however, is pumped through a pipeline to the west-southwest works for disposal. 
Although sludge contains all the solids removed from sewage, it is about 97 
percent water. i 

When sewage is pumped into a treatment plant from one of the sanitary 
district’s intercepting sewers it first passes through a coarse screen with vertical 
steel bars, 2%4 to 4 inches apart. This takes out heavy floating debris, of 
which some is burned or dumped and some is ground in hammer mills and 
pumped back into the sewage lines. 

The sewage then enters primary settling tanks, about 100 feet square and 
11 feet deep, where it remains about 30 minutes. The heavier solids settle to 
the bottom and are pumped to the old west side plant [now an integral part of 
the newer southwest works] for “digestion” in Imhoff tanks, of which there are 
three batteries, each with 36 tanks. 

Sludge from the old fashioned straight sedimentation tanks of the west side 
plant also goes to the Imhoff tanks. 


METHANE GAS PRODUCED 


In the huge cirenlar Imhoff tanks the sludge produces methane gas, which 
aids the digestion process. Some of the gas is drawn off and burned to heat the 
tanks, which accelerates digestion, and to produce steam for electric power, 
which runs the plant’s pumps and other machinery. 

After digestion for about a month in the Imhoff tanks the sludge is drawn 
off for drying on sand beds. Then it is scooped up and hauled by the sanitary 
district’s own railroad [3 diesel engines, 70 dump cars] to a sludge dump 7 miles 
away on the north bank of the sanitary and ship canal west of Harlem Avenue. 


AERATION TANKS USED 


In this slow and costly manner, the district disposes of 160 tons of sludge 
solids [dry weight] a day and has piled up millions of cubic yards of the stuff, 
which resembles a peat bog and has no commercial value. 

Sewage that has been separated from its heavier solids in modern primary 
settling tanks or in the old-fashioned sedimentation tanks of the west side 
treatment works is pumped into aeration tanks, each consisting of four com- 
partments 434 feet long, 34 feet wide, and 15% feet deep. 

At this point “activated sludge” from the previous run of sewage is introduced 
into the new batch. It is called activated sludge because it is alive with micro- 
organisms—aerobic bacteria—which attack solids in the sewage. 

Aerobic bacteria cannot live without oxygen. To stimulate their multiplica- 
tion and activity in the new batch of sewage, fresh air is blown through it from 
porous plates in the bottom of the aeration tank. 

Rapid oxidation of the organic matter in the sewage is accomplished in the 
aeration tank. Suspended and colloidal materials form a precipitate, which 
readily settles. 

OTHER STEPS IN PROCESS 


After 4 hours in the aeration tanks, the liquid is drawn off into final settle- 
ment tanks, 126 feet in diameter, with a bottom sloping to a drainpipe in the 
center. After the sludge settles, the effluent, a clear, odorless liquid from which 
more than 90 percent of the impurities have been removed, is drawn off from 
the top and discharged into the canals. 

This completes the purification process but the remaining sludge must be dis- 
posed of. It is pumped into concentration tanks, where it is further concen- 
trated by settling for about 414 hours. 

Then the excess liquid is returned to the aeration tanks for retreatment and 
the concentrated sludge is pumped to disposal plants. where it is dosed with 
ferric chloride. This chemical concentrates the solid matter of the sludge into 
small globules, which can be filtered out of the remaining clear water. 


VACUUM FILTERS 


Thus treated, the sludge goes into rotary vacuum filters, which are huge 
drums, 16 feet long and 11% feet in diameter, with a filtering area of 570 square 
feet. They are covered with dacron blankets, through which moisture is drawn 
from the sludge. As the drum rotates, a fixed blade scrapes off the sludge 
cake, about a quarter of an inch thick, and it falls upon a conveyor. 
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The conveyor takes the sludge into a heat drying plant, where the water re. 
maining in it is vaporized by gases at a temperatiure of 1,100° F. From funnel- 
shaped “cyclonic” separators, 16 feet in diameter and 33 feet high, the gases 
and water vapor are vented through the top and the dry sludge material, now 
ready for shipment as fertilizer, falls upon a conveyor and is carried to a loading 
platform. 

The district produces 500 tons of fertilizer a day at the west-southwest plant 
and 20 tons a day at the Calumet plant. This is a very expensive way to make 
fertilizer, but by selling it the district recovers $2 million a year of the cost of 
sludge disposal. 


EIGHT HUNDRED AND EIGHTY TONS A DAY 


Besides converting 520 tons of solids a day into fertilizer and disposing of 
160 tons a day from the Imhoff tanks, as explained above, the district diverts 
200 tons of sludge (solid content) a day into lagoons. Thus the average daily 
disposal of sludge is 880 tons (dry weight). . 

The lagoons are used because the volume of sludge from sewage exceeds the 
capacity of the district’s fertilizer plants. There are 30 of them, covering 200 
acres, on the north bank of the sanitary and ship canal below the Stickney 
treatment works, and 4 on the Calumet-Sag Channel at the Calumet plant. 

The sludge that goes into these lagoons is strong, malodorous stuff. Its solid 
material settles to the bottom and stays there, permanently, while the remaining 
liquid, called supernatant, is discharged periodically into the canals, to make 
room for more sludge. 

Some of the older lagoons have been filled up and are no longer used. Their 
black, swampy muck is covered by vegetation. The sanitary district sprays 
them regularly to kill mosquitoes. 


PERCENTAGE IS SMALL 


The district concedes that these lagoons are not a satisfactory method of sludge 
disposal. Yet the liquid discharge from them, according to district officials, 
contains only 2% percent of the total pollution load in Chicago’s treated 
sewage effluent, from which more than 90 percent of all impurities have been 
removed. 

The lagoons will be replaced by a new $15 million sludge disposal plant, to 
be constructed for the district by the Sterling Drug Co. It will dispose of 200 
to 300 tons of sludge solids a day by the new wet oxidation (Zimmerman 
process). 

Activated sludge from the treatment plants will be pumped into a pressure 
vessel and heated to 560° F. under pressure of 1,200 to 1,500 pounds per square 
inch. The solids will be burned in the water, and the final residue, other than 
clear water, will be inert, odorless ashes. 


HOPES ARE HIGH 


Odorless gases, largely steam and nitrogen conpounds, will be vented to a 
turbogenerator, which will produce 12,500 kilowatts of electricity, enough to 
run the plant. 

The sanitary district has high hopes for the new Zimmerman process, which 
has been tested in a pilot plant at the west-southwest treatment works. 

However, it is a sludge disposal, not a purification, process. It will not 
replace the activated sludge treatment works. Nor will the Zimmerman plant 
produce fertilizer; but it is cheaper than a new fertilizer piant. Moreover, 
demand for sludge fertilizer is limited. 


ReEpoRTER SEES WHERE WATER Is POLLUTED 
RIVER BECOMES TURBID IN SOUTH BRANCH 
(By Chesly Manly—Fourth of a series of articles) 
On July 21 this reporter took a ride in a police launch from Michigan Ave- 


nue to Sag Junction (round trip 48 miles) to see whether Chicago’s water 
ways are “grossly polluted,” as alleged by the State of Michigan. 
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In some places, particularly the South Fork of the South Branch of the 
Chicago River and parts of the sanitary and ship canal, the waterways are 
indeed grossly polluted. The Metropolitan Sanitary District of Greater Chi- 
eago says they are polluted, but it contends—-and repeated laboratory tests 
show—that Michigan’s charges were grossly exaggerated. 


FIGHT DIVERSION BILL 


Michigan and other Great Lakes States are fighting a bill in Congress to 
increase Chicago’s diversion of water from Lake Michigan from 1,500 to 2,500 
cubie feet a second, which would flush and clean out the waterways. 

Before a Senate Public Works Subcommittee on July 14, Michigan charged 
that either the sanitary district’s treatment plants are inefficiently operated 
or “a large quantity of sewage is bypassing them” directiy into the water- 
ways. 

These charges were based upon a report submitted by Michigan Associates, 
consulting engineers of Lansing, Mich., after a survey of the waterways in 
April. 

The police-launch trip was arranged by the sanitary district, so that Ben 
Sosewitz, one of its engineers, and an assistant, could take pictures of 28 
alleged examples of stream pollution which had been photographed by W. G. 
Turney, author of the Michigan Associates’ report. 


CHARGED BYPASSING 


Turney exhibited pictures purporting to show ground garbage on the sur- 
face below the Stickney treatment plant and charged that raw sewage had 
been bypassed into the stream. He reported a b.o.d. (biochemical oxygen de- 
mand) of 1,260 parts per million in the water at the Stickney plant’s out- 
fall, which would be four or five times as strong as the average untreated 
domestic sewage. 

Emanuel Hurwitz, director of the sanitary district’s laboratories, told the 
Senate Public Works Subcommittee on July 27 that the floating solids ob- 


served by Turney were “skimmings from our primary tanks which were being 
discharged into the canal because of mechanical failures in our grease col- 
lection system. It is no longer being discharged.” 

Hurwitz said it was obvious that Turney’s sample, showing a b.o.d. of 
1,260 parts per million, was not representative of water around the plant’s 
outfall. Samples taken by the sanitary district had a b.o.d. of 32 p.p.m. 
on May 15 and 12 p.p.m. on June 9, he said. 


CLEAN AT BEGINNING 


From Michigan Avenue west to the north and south branches of the river 
there was no evidence of pollution. 

After we turned into the south branch, the water soon became turbid. There 
were several large oil slicks on the surface, particularly in the vicinity of 15th 
Street, where there is a truck terminal. 

At 18th Street a city sewer was overflowing into the river and there was a 
white scum on the surface around the outlet. Sosewitz said the sewer would have 
to be cleaned out to prevent overflowing “except in storms.” 

We proceeded for a few hundred yards into the South Fork of the south 
branch, east of Ashland Avenue and south of 26th Street. Turney did not exag- 
gerate the condition of this deadend channel when he said “the general impres- 
sion was that of boating in a septic tank.” 


WATER HAS ODOR 


The black, filthy water, churned up by the police launch’s propeller, emitted 
a foul odor. The whole stream was active with decomposition, denoted by gas 
bubbles bursting on the surface. 

The sanitary district’s Racine Avenue pumping station, largest in the world, is 
near the south end of the South Fork at Pershing Road. Normally this station 
pumps sewage from Chicago’s south side, collected by the sanitary district’s in- 
tercepting sewers, to the west-southwest treatment works in Stickney—also the 
largest in the world. 

As we proceeded farther westward in the main channel of the south branch, 
Trustee Baltis remarked to this reporter : 
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RAIN CAUSES OVERFLOW 


“Overflow from the sewers. We had a heavy rain over the weekend.” (The 
date was Tuesday, July 21. According to the Weather Bureau a total of 1.11 
inches of rain fell on July 17, 18, and 19.) 

The raw sewage was increasingly abundant after we entered the santiary and 
ship canal at Damen Avenue and it continued all the way to Sag Junction— 
18 miles. 

Gas bubbles bursting on the surface of the water were evidence of long con- 
tinued pollution and decomposition of organic matter. 

The Stickney plant’s effluent was clear, but the water downstream from it, for a 
distance of several hundred feet, contained small solid particles that had not 
appeared upstream. 


Six States SEEK Court ACTION ON DIVERSION 
SUE TO FORCE CHICAGO TO POLLUTE WATER 
(By Chesly Manly (fifth in a series of articles) ) 


A suit by six Great Lakes States, now pending in the U.S. Supreme Court, 
seeks to compel Chicago to discharge all its sewage effluent into Lake Michigan. 

Though more than 90 percent of all impurities are eliminated from Chicago’s 
sewage by the most efficient treatment system in the world, the residual pollution 
is equivalent to the untreated sewage of a city of 900,000. 

In 1900 the flow of the Chicago River was reversed and the city ceased to 
discharge its sewage into Lake Michigan, the source of Chicago’s drinking water. 


FEAR WATER DISEASES 


The other Great Lakes States are trying to compel Chicago to pollute its water 
supply. If this were done, the water would have to be sterilized by strong 
chlorination, enough to make it unfit to drink, or thousands of residents of the 
metropolitan area would die each year of water-borne diseases- 

Brig. Gen. P. D. Berrigan, former U.S. Army engineer for the north central 
division, reported in 1957 that the total diversion of water from Lake Michigan 
at Chicago had averaged 3,100 cubic feet per second since 1988. This consisted 
of 1,500 cubic feet per second diverted directly through the waterways, as author- 
ized by the Supreme Court in a 1980 decree, and 1,600 cubic feet per second of 
pumpage through the city waterworks for domestic and industrial use. 

The effect of this total diversion, according to General Berrigan’s report, was to 
lower the levels of Lakes Michigan and Huron by 0.23 foot (2.76 inches), of 
Lake Erie by 0.14 foot (1.68 inches), and of Lake Ontario by 0.15 foot (1.80 
inches). 


TELL NATURAL VARIATIONS 


The insignificance of this effect on the lake levels is indicated by long-range 
variations in their elevations, because of natural causes, of 6.33 feet for Lakes 
Michigan and Huron, 5.27 feet for Lake Erie and 6.61 feet for Lake Ontario. 

The other Great Lakes States contend that Chicago’s diversion from Lake 
Michigan of water used for domestic and industrial purposes lowers the levels of 
the Great Lakes and results in an annual loss of millions of dollars in the 
earrying capacity of ships and hydroelectric power production. 

The same States, supported by Canada, vigorously oppose legislation long 
sought by Chicago to increase its direct diversion of water from Lake Michigan 
from 1,500 to 2,500 cubic feet per second- 


POLITICS INVOLVED 


Since the effect of Chicago’s diversion on shipping and power production is 
infinitesimal, according to a definitive survey by the U. S. Army engineers, the 
other Great Lakes States and Canada must be motivated by political considera- 
tions. Demagogs in Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, New 
York, and Canada apparently believe they can win votes by inveighing against 
“the great Chicago water steal.” 

J. Lee Rankin, Solicitor General of the United States, recognized Chicago’s 


unique water supply and sewage disposal problem in a friend of the court brief 
submitted to the Supreme Court last April. 
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LAKE SHALLOW HERE 


“Chicago's population is far larger than that of any other city on the Great 
Lakes,” said the Government’s brief. “At Chicago Lake Michigan is relatively 
shallow ; to reach a depth of 300 feet one must go out 20 or 30 miles at Chicago, 
as compared with less than 10 miles, for example, at Milwaukee. 

“In the southern end of Lake Michigan, too, the currents are slight and vari- 
able, depending chiefly on the effect of surface winds; in the long run, there 
tends to be a counterclockwise circulation in the whole southern end of the lake. 

“These factors would make it extremely difficult to assure that sewage effluent 
discharged into the lake would be adequately dispersed and diluted, and that it 
would not sometimes drift back to the city’s intakes.” 


SEEKS CASE REVIEW 


The Solicitor General also noted competent engineering estimates that the cost 
of facilities to discharge Chicago’s sewage effluent into the lake probably would 
exceed $300 million. He opposed reopening and modification of the Supreme 
Court’s 1930 decree, as requested by the other Lake States, but proposed appoint- 
ment of a special master to review the entire situation and recommend whether 
a supplemental decree is needed. 

Adopting this proposal, the court appointed Judge Albert B. Maris of Philadel- 
phia, senior judge of the second circuit court of appeals. 

Presumably the other Lake States filed their Supreme Court suit against 
Illinois and Chicago in the hope of forestalling legislation to increase Chicago’s 
diversion from 1,500 to 2,500 cubic feet per second [plus domestic pumpage] for 
a trial period of 1 year. 

BOTH BILLS VETOED 


Congress passed such legislation in 1954 and again in 1956 but both bills were 
vetoed by President Eisenhower on the recommendation of the State Depart- 
ment, which based its opposition solely on objections by Canada. A new measure 
authorizing the proposed increase was passed by the House by a vote of 238 
to 142 last March 13 and now is pending in the Senate Public Works Committee. 

General Berrigan, in his 1957 report, estimated that a permanent increase of 
1,000 cubic feet per second would progressively lower the levels of Lakes Michi- 
gan and Huron by a total of 0.08 foot [0.96 inch] in about 15 years, after which 
there would be no further lowering. In the same period it would lower the 
levels of Lake Erie and Ontario by 0.05 foot [0.6 inch]. 

The level of Lake Ontario will be regulated, however, by the control works 
of the St. Lawrence Seaway and power projects, and the level of Lake Erie 
could be regulated by a new gated-control dam, already constructed, above the 
cascades in the Niagara River. 


OTHER WORKS NEEDED 


General Berrigan estimated that compensating works in the St. Clair River, 
to regulate the levels of Lakes Michigan and Huron, could be constructed for 
$1,530,000. With such regulations, increased diversion at Chicago would have 
no effect whatsoever on the lake levels. 

Without regulation of the lake levels, a permanent increase of 1,000 cubic feet 
per second in Chicago's diversion rate would reduce the annual average carrying 
capacity of the U.S. Great Lakes fleet by 300,000 tons, with a possible economic 
loss of $240,000 [assuming maximum loading by all ships], according to General 


Berrigan’s estimates. 
Storm Runorr Cuts CaicaGo LAKE DIVERSION 


SUBTRACTED FROM CITY’S MAXIMUM QUOTA 


(By Chesly Manly—sixth article in a series) 


It is a little known fact that all storm runoff, equivalent to an average flow of 
350 cubic feet a second, is deducted from Chicago’s maximum permissible diver- 
sion of 1,500 cubic feet per second of water from Lake Michigan. 

Under the U.S. Supreme Court’s decree of 1930, limiting diversion to 1,500 
cubie feet per second (plus pumpage for domestic and industrial use) the total 
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flow through the control works at Lockport is measured by the Army Engineers 
and the domestic pumpage total, supplied by the city of Chicago, is subtracted. 
The remainder, which includes all storm drainage, cannot exceed 1,500 cubic 
feet per second. 

PROBLEM AGGRAVATED 


Thus heavy runoffs from rainfall and melting snow aggravate Chicago’s pol- 
lution problem by overflowing the sanitary district’s treatment works and carry- 
ing raw sewage into the waterways, and also by decreasing the quantity of 
water that can be diverted from Lake Michigan to flush the waterways. 

This problem will be further aggravated when improvements in the Calumet- 
Sag Channel, now under construction, are completed in 1962. At present the 
sanitary district’s Blue Island lock, at the junction of the Little Calumet River 
and the Calumet-Sag Channel, provides some control over the volume of storm 
drainage flowing through the control works at Lockport. Instead of its present 
landward direction, the flow of the Calumet River is reversed and it enters Lake 
Michigan in times of heavy runoff. d 


LOCK TO BE REPLACED 


The sanitary district’s Blue Island lock is to be eliminated, and a new lock 
is to be constructed by the Federal Government in the Calumet River, immedi- 
ately south of Lake Calumet. Don Brown, hydraulic engineer of the sanitary 
district, estimates that the effect of this change will be a decrease in Chicago’s 
direct diversion from Lake Michigan—now 1,150 cubic feet per second—to 
about 900 cubic fee: per second. 

Chicago’s need for more water from Lake Michigan was recognized in 1954 
and again in 1956 by Congress, which passed legislation authorizing increased 
diversion of 1,000 cubic feet per second. However, President Eisenhower vetoed 
both measures, largely because of objections by Canada and the State Depart- 
ment. 

CANADA HAS PROFITED 


Though it has profited to the extent of $329,915,000 from the excess diversion 
of water from Great Lakes for power production, since 1910, Canada strongly 
begrudges a slight increase in Chicago’s use of water—essential for the health 
and welfare of 5 million people—which would lower the lake levels less than 
1 inch in 15 years and affect navigation and power production infinitesimally 
if at all. 

The 1909 boundary waters treaty with Great Britain provided that Canada 
could divert 36,000 cubic feet per second of water from the Niagara River for 
power production and the United States could divert 20,000 cubic feet per second 
for the same purpose. The treaty does not say why Canada was given this 
excess diversion of 16,000 cubie feet per second, but the diplomatic record shows 
that it was a concession for Chicago’s diversion of water from Lake Michigan, 
up to 10,000 cubic feet per second, the designated capacity of the sanitary and 
ship canal. 

The Chicago reservation was not written into the treaty because Lake Michi- 
gan is not a boundary water and the American Secretary of State, Elihu Root, 
refused to include any provision imputing joint jurisdiction to Canada. 


CANADA’S PULL GREATER 


From 1910 through 1924 Canada used 33,325 cubic feet per second of water for 
power, 13,325 cubic feet per second in excess of the U.S. allotment. Power 
produced from this excess diversion averaged 155,902 horsepower, which was 
sold for $9.40 per horsepower, or $1,465,460 a year. The total return for 10 
years was $21,982,000. 

For the next 25 years, through 1949, Canada used its full allotment of 36,000 
cubic feet per second, 16,000 cubic feet per second more than the U.S. allotment, 
and its estimated average production was 25 horsepower per cubic foot per 
second, or 400,000 horsepower for the excess diversion. The value of this power, 
averaging $15 per horsepower, was $6 million a year, $150 million for the 25-year 
period. 

NEW TREATY IN 1950 


In 1950 a new Niagara treaty went into effect, authorizing the United States 
and Canada each to divert 65,000 cubic feet per second of water for power pro- 





WATER DIVERSION FROM LAKE MICHIGAN 469 


duction. The treaty provided, however, that if one party did not have the power 
facilities to use its full allotment, the remainder could be used by the other 
arty. 

‘i Testimony before a Senate public works subcommittee in August 1958, dis- 
elosed that the United States was using 16,400 cubic feet per second of its 
65,000 cubic feet per second allotment and Canada was using 104,800 cubic feet 
per second. Excluding 5,000 cubic feet per second, which Canada was diverting 
into the Great Lakes system from the Hudson Bay Basin, Canada was using 
34,800 cubic feet per second more than its allotment under the 1950 treaty. 


WORTH $125,500,000 


The value of this excess diversion of 34,800 cubic feet per second for the 
8-year period, 1951-58, is estimated at $121,500,000, or $16 per horsepower a 
year for 949,600 horsepower (27 horsepower per cubic feet per second). 

By an exchange of notes between the United States and Canada in 1940, 
Canada was authorized to divert 5,000 cubic feet per second from the basin of 
the Albany River, which flows into the Hudson Bay, through Long Lake and the 
Ogoki River, into Lake Superior, and to divert an equal amount from the 
Niagara River for power production. The use of this water was excepted from 
Canada’s allotment under the 1950 Niagara treaty. 

Canada’s actual diversion from the Albany River Basin averaged 4,010 cubic 
feet per second from 1941 to 1950 inclusive and 5,128 cubic feet per second from 
1951 to 1958 inclusive. Figured at 25 horsepower per cubic feet per second and 
$15 per horsepower a year, the total value of power produced with this water in 
18 years was $30,384,000. 

RAISED LEVEL OF LAKES 


The entire Hudson Bay drainage basin is in Canada, and Canada has a right 
to take out of the Great Lakes what it puts in. However, this diversion of 
5,000 cubic feet per second into the lakes permanently raised the levels of Lakes 
Michigan and Huron by 0.37 foot (4.44 inches), of Lake Erie by 0.23 foot (2.76 
inches) and of Lake Ontario by 0.24 foot (2.88 inches), according to a report 
by the U.S. Army Engineers. 

In 1952 and 1953, when the lakes levels reached a cyclical peak, damage to 
shore property, particularly on Lakes Michigan and Huron, was estimated by 
the Army Engineers at many millions of dollars. Probably only a small part 
of this damage was caused by Canada’s diversion of 5,000 cubic feet per second 
into the lakes, but the additional diversion of 1,000 cubic feet per second from 
the lakes at Chicago would have a much smaller effect on Canada’s navigation 
and power requirements. 

The State Department and Chicago’s Lake State opponents pretend that 
legislation authorizing increased diversion of 1,000 cubic feet per second at 
Chicago—even for a 1-year trial period—might adversely affect the rights of 
the United States to the water of the Columbia River, now used for power pro- 
duction on a gigantic scale. Canada seeks to divert 15 million acre-feet a year 
from the Columbia Basin. 

HOW ROOT MIGHT REACT 


If Elihu Root were Secretary of State today he might say to Canada: “If you 
do that we'll divert 10,000 cubie feet a second from Lake Michigan at Chicago.” 

New York, which has enormous power projects on the Niagara and St. 
Lawrence Rivers, and other Great Lakes States would oppose that suggestion, 
but the country, as represented by Congress, has consistently supported Chicago. 
Canada, however, seems to have a powerful ally in the State Department 


[Milwaukee Sentinel, August 7, 1959] 


POLLUTION CAUSES DECISION 


Milwaukee’s two south side beaches—South Shore and Bay View—will be 
closed to swimming permanently after this summer, City Health Commissioner 
E. R. Krumbiegel announced Thursday. 

Pollution from human and animal refuse, which cannot be coped with economi- 
cally, is the reason for the closing. Dr. Krumbiegel told a meeting of city depart- 
ment heads at city hall. 

Dr. Krumbiegel said that last May he had told the county park commission, 
which operates all the beaches, of his intentions to close the two. 
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SUGGESTS POOL 


This was done, he said, so the commission could be forewarned before budget 
time. 

He said he suggested to the commission that the beaches he left open for 
sunbathers and that a. swimming pool be constructed at South Shore, which 
already has a bathhouse. He intends soon to send the commission a detailed 
written report of his reasons for ordering the closing, he said. 

The city’s two north side beaches—McKinley and Bradford—have been closed 
frequently this summer, principally because of weeds. 

“But these are a safety hazard rather than a health problem,” he said, adding 
that there was no plan to close those beaches. “How long Bradford will con- 
tinue open is anybody’s guess,” he added. 


CRITICAL BEACHES 


Dr. Krumbiegel pointed out that pollution is also a critical problem at beaches 
outside the city, chiefly at Grant Park in south Milwaukee and Big Bay and 
Klode Parks in Whitefish Bay, according to pollution studies made by the metro- 
politan sewerage commission. 

On frequent occasions this summer, pollution at those beaches had been worse 
than that at South Shore, he pointed out. Those beaches are not under his 
jurisdiction, however. 

The health commissioner said he was ordering the closings because it is 
economically unfeasible to end pollution of the lake and impossible to detect 
pollution in time to close beaches on a day-to-day basis. 

He estimated it would cost a half billion dollars to end the pollution problem, 
$250 million in tax money and the other $250 million from private property 
owners. 

The solution would involve installing separate storm and sanitary sewers 
throughout the entire sewerage district and correcting those deficiencies in the 
combined sewer system which result in storm water being dumped into sanitary 
facilities. 

Chlorination of water near the beaches would alleviate the problem, he said, 
but this would have to be done 7 days a week and would be expensive and 
impractical. 

Dr. Krumbiegel listed the four main sources of the pollution as: 

The 254 sewer outfalls which empty into the Milwaukee, Menomonee, and 
Kinnickinnie Rivers when sewers become surcharged due to rainfall. 

Effluent from the sewage-disposal plant on Jones Island. 

The sewer outfalls which lead directly into the lake from the foot of 
East Russell and East Oklahoma Avenues, near the two beaches. 

Refuse from steamships entering the harbor and from cruisers docked at 
the South Shore Yacht Club. 

The situation is especially critical at the south side beaches, Dr. Krumbiegel 
explained, because much of the effluent pouring from the sewage plant and river 
mouth is carried south by the current and is kept from drifting out into the 
lake by the breakwater. 

Summer winds, which are usually from the west or northeast, also push this 
refuse toward the beaches. 

“This wouldn't be so bad if it was spread out over the whole year,” he said, 
“but it comes in relatively short periods, during heavy rains.” 

Bacteriological tests enable the health department to know the degree of 
pollution at the beaches, but these take 48 hours to complete since they involve 
growing organisms taken from the lake in test tubes to determine the bacteria 
count. 

“This only lets us know the water was polluted 2 days ago but it doesn’t tell 
us how the water will be tomorrow,” Dr. Krumbiegel said. The degree of 
pollution at any beach varies greatly from day to day depending on the wind 
direction and sewer discharge. 


[Chicago Daily Tribune, Aug. 7, 1959] 


BLOCKED DRAIN 


“Chicago’s waterways are seriously polluted.” 
With this shocking sentence Tribune Reporter Chesly Manly began his series 
on the Metropolitan Sanitary District of Greater Chicage. The statement was 
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written with reluctance. For many years, this newspaper has been (as it 
still is) a champion of the good work done by the sanitary district. The dis- 
trict’s job is tremendous—disposing of the domestic and industrial wastes of 
920 square miles, populated by more than 5 million persons, and containing 
one of the greatest industrial concentrations in the world. 

At first glance, the phrase, “seriously polluted” might suggest that we have 
turned on the sanitary district. On the contrary, we feel that its great achieve- 
ments cannot rightly be understood without a factual and unflinching appraisal 
of its problems. If parts of our waterways are “a putrescent mess” (as they 
are), that fact must be stated, and we must state it. 

No sewage disposal system does or can completely annihilate the unpleasant 
and noxious wastes with which it must deal. In a city such as this, industrial 
wastes almost equal the domestic. Even a 90-percent elimination of impuri- 
ties leaves a residue from Metropolitan Chicago equivalent to the raw sewage 
of a city of almost a million persons. 

Until 60 years ago, Chicago discharged its wastes into Lake Michigan, as 
countless lesser cities are still doing. But even treated sewage is poor com- 
pany for water intakes, and cholera and typhoid were major killers in Chicago 
in the bad old days. The key to Chicago’s success in sanitation was reversing 
the flow of the Chicago River, using Lake Michigan water to help carry the 
city’s wastes southwest. 

At one time, Chicago drew 10,000 cubic feet a second from the lake. Since 
1938, the diversion has been limited by the courts to 1,500 cubic feet a second 
(plus domestic pumpage). It is this severely limited flow, combined with the 
growth of Metropolitan Chicago, that has produced serious pollution. 

Out-of-State opponents of increased diversion at Chicago have referred to 
acknowledged pollution in Illinois waterways as if that strengthened their 
case. On the contrary, it supports Chicago’s contention that a negligible added 
diversion of Lake Michigan water is needed to cope with a major problem. 

The sanitary district’s purification of the city’s wastes is 90.6 percent efficient. 
The treated effluent it issues is less polluted than that released by any other 
city on the Great Lakes. The sanitary district’s record cannot be improved 
until new advances have been made in sanitary engineering. That being so, 
pollution of our waterways constitutes the strongest kind of argument in favor 
of increased diversion. 

Mr. Manly’s articles, explaining both the scope of our problem and our great 
but imperfect success to date in coping with it, point the need for increased 
diversion. It would entail no appreciable damage anywhere. It becomes ever 
more essential to the welfare of Chicago and all that depends upon it. 


[The Chicago American, editorial page, July 28, 1959] 
DIVERSION FAcTS 


As the Senate Public Works Committee resumes its hearings today on Chi- 
cago’s request for a small experimental increase in the water the city takes from 
Lake Michigan, Senator Paul Douglas is prepared to propose some amendments 
to the bill to make Canada like it better. 

The amendments will not accomplish the purpose. Canada doesn’t like the 
bill and won't like it. Premier Diefenbaker said that again last week. 

So it would be a mistake for the committee to adopt and the Senate to pass 
Douglas’ first amendment, the one that says Congress never will consider author- 
izing a permanent increase in diversion at Chicago “without prior consultation 
with Canada.” 

The only effect would be to give Canada an actual legal right to help decide 
what use shall be made of the water of Lake Michigan, a right which the Cana- 
dian Government does not have now, although it pretends to. 

The boundary waters treaty of 1909 does not apply to Lake Michigan. Elihu 
Root, then Secretary of State, would not permit it to apply for the reason that the 
lake is not boundary water. It lies entirely within the United States. 

But Secretary Root didn’t have the exclusion of Lake Michigan actually writ- 
ten into the treaty. It was left as a tacit understanding that none of the agree- 
ments should apply to the completely American lake, and a succession of Cana- 
dian governments have pretended that they don’t understand the understanding. 

Canadian governments, including the present one have claimed the right to 
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exert authority over Lake Michigan water and the American State Department, 
far more interested these day in pleasing any foreign government than in pro- 
tecting the rights of an American State, has eagerly accepted the Canadian 
view. 

Congress would be upholding it, too, if it passed a law promising to ask Can- 
ada’s permission before granting Chicago permanent permission to take a little 
more water. 

But the other amendment proposed by Senator Douglas is just and reasonable. 
It would write into the bill the Chicago Sanitary District’s offer to reimburse 
Canada for any losses that might be incurred through the increase in diversion. 

The Canadians profess to be afraid that withdrawing another 1,000 cubic feet 
a second into the Illinois Waterway, even for the 1-year experimental period, 
would lower lake levels enough to interfere with their lake shipping and their 
production of electric power at Niagara Falls. 

The U.S. Army Engineers, who are the best authority on the subject, say it 
wouldn’t lower the lakes enough to make any difference at all to shipping or 
to electric power production. This does not reassure the Canadians, though. 
or the six American States that are opposing the increase. ; 

The six States are represented at the Senate committee hearing today. At 
the preceding hearing a couple of weeks ago, they tossed in charges that Chicago 
fills the waterway with raw sewage, makes no attempt to control industrial trial 
wastes and wants more lake water only to save the expense of building adequate 
treatment plants. 

The fact is that Chicago has built the finest sewage disposal system in the 
United States, is constantly improving it, uses it to treat all waste, both domestic 
and industrial. 

But the Chicago treatment system, although as effective as any in the world, 
is able to remove only 90 percent of impurities from the sewage. It removes 
all solids, and the water it discharges into the waterway is clear, but it is not 
quite pure, and most of the oxygen has been taken out of it. That’s the best 
the science of sewage treatment can do at present. 

So Chicago and Illinois need more lake water to finish purifying the effluent 
and to restore its oxygen to protect people’s health and restore the fish popula- 
tion that used to support an important industry in the upper Illinois River. 
And the Illinois Waterway needs more lake water to maintain navigation 
levels for a tremendous and growing barge trade. 

The measure which the House has passed and the Senate is considering 
provides for an increased flow to continue for 1 year, so that the effects can be 
studied and the decision about making the increase permanent can be made on 
facts instead of conjectures. 

Why the six Great Lakes States and Canada should oppose doing it that way 
we can’t imagine, unless they realize that facts will prove that the increased 
diversion wouldn’t hurt them. 

The Senate should pass the bill and President Eisenhower should sign it. 


TYPHOID PERIL IN LAKE FIGHT 
(First of a series) 


The present battle over lake diversion is a complex problem with 
the possibility of extreme danger to the health, economy, and wel- 
fare of Chicagoans and thousands of persons living along the Illinois 
waterway. Though the issues are involved and difficult, it be- 
hooves all Illinoisans to become acquainted with them. To this 
end, the Chicago American today starts a series of articles on the 
subject. 

(By Wesley Hartzell) 


In 1891 about 174 persons out of every 100,000 in Chicago died of typhoid 
fever. The main reason was that Chicago dumped its sewage into the Chicago 
River and the river flowed into Lake Michigan, polluting the city’s drinking 
water. 

In 1910 the city completed the canal which reversed the flow of the river, 
and its treated sewage no longer flowed into the lake. By 1917 the typhoid 
death rate went down to 1.6 per 100,000. Today typhoid is a rarity. 





WATER DIVERSION FROM LAKE MICHIGAN 473 


If six lake States—Minnesota, Michigan, Ohio, Wisconsin, Pennsylvania, and 
New York—have their way, the days of 1891 may return and bring with them 
not only the specter of typhoid but a big death toll from amebic dysentery and 
other waterborne diseases. 

HIGH COURT SUIT 


These States have filed a suit in the U.S. Supreme Court to compel Chicago 
to return to Lake Michigan all the water it uses for domestic purposes, i.e., 
all its treated sewage, sometimes called effluent. 

Imagination boggles at the prospect. 

It is one front—and by all odds the most dangerous—of the battle being 
fought between Chicago and the States over the question of our diversion of 
water from the Great Lakes. 

The other front is a Senate subcommittee now conducting hearings on a bill 
which would give Chicago the right to take an additional 1,000 cubic feet a 
second from Lake Michigan. Chicago now diverts 1,500 for navigational pur- 
poses and nearly 1,800 cubic feet per second for domestic use. 

Chicago is the only major city on the lakes that does not put its treated 
sewage back into the lake. It is also the only city that doesn’t have to place 
restrictions on its citizens’ right to bathe at lakefront beaches. 

At times Chicago is beset, however, by currents which bring Milwaukee's 
polluted water south to our shores. 

In their suit before the Supreme Court, the other States charge that every 
cubic foot of water Chicago takes and doesn’t put back cuts the output of hydro- 
powerplants in the lakes system. 

For producing power, treated sewage apparently is as good as pure water. 

The States complain that Chicago is growing, that its domestic pumpage will 
rise accordingly, and that a 1930 Supreme Court decision which gave Chicago the 
right to take all the water it needs for domestic purposes without returning it, 
is outmoded. 

CONVINCING EVIDENCE 


The Metropolitan Sanitary District of Greater Chicago has answered with evi- 
dence which shows: 

1. That domestic pumpage has risen only 60 cubic feet a second in the 29 years 
since the 1930 decree. 

2. That putting Chicago’s treated sewage into Lake Michigan would be equiva- 
lent to pouring the raw sewage of a city of 830,000 population into the drinking 
water. 

It has shown that the finest treatment of waste in the world (and Chicago 
has it) can remove at best only 90 percent of the solids, and that our present 
sanitary statistical population (number of people plus the poulation equivalent 
in industrial wastes) is 8,300,000. Thus, the 10 percent of sewage unremoved 
gives the 830,000 figure. 

3. That the prevailing currents of Lake Michigan which cause its waters 
to eddy would make its shallow southern end off Chicago a “sea of sewage.” 
This condition is totally unlike that of other lake cities where direct current 
carry off their sewage. 

4. That the sanitary district already has spent $316 million to conform to the 
1930 decree and the granting of the Lake States’ petition would force it to spend 
from $250 to $300 million more to rearrange its pumping stations and tunnels. 

5. To put the city’s sewage effluent back into Lake Michigan would entail 
construction of tunnels extending from 14 to 20 miles into the lake to reach deep 
water. 


NEW YORK PRECEDENT 


The sanitary district has charged that New York State itself has been a party 
to diverting water for domestic use—depriving the Delaware River of its use for 
power and navigational purposes. 

New York’s “water steal” (the term applied by the six States and Canada to 
Chicago’s diversion) was authorized by the Supreme Court in 1931 over the 
protests of New Jersey. The water taken from the Delaware River was dumped 
into the Hudson River watershed. One of the principal opponents of increased 
diversion at Chicago is Governor Nelson Rockefeller of New York. 

The district also cites a ruling by a special master who took evidence for the 
1930 Supreme Court hearing. He stated: 
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“If the city of Chicago is entitled to take its water supply from Lake Michigan 
for the ordinary and reasonable uses of its inhabitants, it cannot be said that 
the State or the city is subject to any established rule of law which requires it 
to turn into the lake what is no longer water but sewage or the effuent of sew- 
age treatment plants.” 

And the 1930 decision established that Chicago, like all the other lake cities, 
is entitled to take its water supply from the lake. 


FACTS ON DYSENTERY 


Chicago’s health department has dug up statistics to show what happened to 
the health of the city when sewage was put into the lake before the river was 
reversed. 

It could make no headway against typhoid until the reversal came. Amebic 
dysentery showed the same dramatic drop. In 1907 there were 128 deaths in the 
city. By 1914, 4 years after the great engineering feat was accomplished deaths 
had dropped to 10. 

One of the purposes for asking for an increase of 1,000 cubic feet per second 
in diversion is to study health problems. The U.S. Department of Public Health 
is set to study effects of the diversion at many places along the Illinois 
Waterway. 

A spokesman for the agency here said the study would be broken into three 
parts: (1) a year’s survey of conditions as they are before diversion; (2) a 
study during the increase (which would last a year) in the water supply; and 
(3) a survey after the diversion is cut back to its present level. 

The water would be tested for its chemical and biological content. Tests also 
would be made to find out what kind of marine life it will support in its depths. 
E. T. Roetman, one of the agency’s public health engineers, said this would in- 
clude worms, larvae, and other life which constitutes food for fish. 


STUDY ON WATERWAY 


From the contents of the water, the experts can determine possible effects of 
increased diversion on the health of Chicagoans and others living along the 
Illinois waterway. 

Such studies have been made on many rivers of the United States. 

The sanitary district, in answer to the six-State suit in Supreme Court, sounds 
an ominous warning. 

In speaking of the cost if the States have their way, it said: 

“Regardless of the amount spent by the defendants, the risk of polluting Chi- 
cago’s water supply would be ever present.” 

The Supreme Court has appointed a master to take evidence in the case. He 
will also hear arguments on the merits of a plea by three Chicago suburbs— 
Elmhurst, Villa Park, and Lombard—to obtain their domestic water from Lake 
Michigan. 

Someone ought to show him the tombstones of the thousands who died of 
typhoid from the sewage in the lake. 

Tomorrow: Is Chicago using lake water just to solve its problems cheaply ? 


[The Chicago American, July 30, 1959] 
ARE Critics TWISTING Facts? DivERSION Fors Rie CHICAGO 


The present battle over lake diversion is a complex problem with 
the possibility of extreme danger to the health, economy, and wel- 
fare of Chicagoans. Though the issues are involved and difficult to 
understand it behooves all Chicagoans to become acquainted with 
them. The Chicago American today presents the second in a series 
of articles on the subject. 


(By Wesley Hartzell) 


The scene was a senate hearing room in Washington. A man moved toa slide 
projector and flashed onto the screen a few pictures taken in Chicago. 

They weren’t pretty. They showed in vivid detail sewer pipes spewing wastes 
into the Chicago River and the sanitary and ship canal. 
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They showed an island of floating debris and garbage; thick oil slicks, and 
surface bubbles indicating decomposition at the bottom of the river. 

The man who showed them is Milton P. Adams, technical and engineering 
adviser to Attorney General Paul L. Adams, of Michigan. Michigan is one of 
the six Lakes States fighting a bill already passed by the House of Representa- 
tives to allow Chicago to boost its water diversion from Lake Michigan from 
1,500 cubic feet per second to 2,500. 


TEST INCREASE 


The Metropolitan Sanitary District of Greater Chicago seeks the increase as 
a test to see if it will cleanse the Illinois Waterway which forms the link be- 
tween the Great Lakes and the Mississippi River system. 

The Lakes States and Canada maintain that if the district rolled up its sleeves 
and went to work it could do the cleaning without the extra water. 

The Lakes States are afraid the extra diversion will hamper navigation and 
power production throughout the Great Lakes area. 

Adams showed his pictures and made a speech. He said the degree of pollu- 
tion at some places in the Chicago River is 60 times greater than it should be. 


GARBAGE ISLAND 


He said the island of floating garbage was one-quarter mile long and was on 
the downstream side of the sanitary district's plant—the world’s biggest—at 
Stickney. He added: 

“No garbage could be found floating on the upstream side of this sewage plant 
outfall, and it is therefore concluded that this material is being discharged from 
the plant itself.” 

The pictures and the statements caused an uproar. If there is anything the 
sanitary district prides itself on it is on having the world’s best sewage treat- 
ment facilities. A plaque outside its headquarters at 100 East Erie Street 
bears this legend: 

“A Model Civil Engineering Wonder of the United States. One of the Seven 
Elected by the American Society of Civil Engineers, 1955.” 


SERVES 8 MILLION 


And, except during violent rainstorms this “wonder” manages to treat the 
entire sewage for a population and industrial equivalent of 8,300,000 persons. 

The temperature at the hearing had already been raised by a statement given 
the committee by Gov. Gaylord A. Nelson, of Wisconsin, another foe of a boost 
in diversion. He and his attorney general, John W. Reynolds, said: 

“Chicago has done nothing to prevent polluted discharge of industrial waste, 
thus multiplying its own sewage problems and its consequent need for increased 
diversion even as it offers financial savings to new industries.” 


REBUTS CHARGE 


Don Brown, hydraulic engineer for the sanitary district, later showed news- 
men photos which he said rebut the Michigan evidence. Brown’s were taken 
about a month later. The pictures showed the river clear of garbage and oil. 

Brown said the Michigan pictures were taken at a time when the flow of 
water through the river was very low “and the slower current allowed surface 
debris to accumulate.” 

Adams’ evidence, however, is considered by the friends of increased diver- 
sion to be the most telling blow against their case. Is it true? And is Governor 
Nelson right in saying the district does nothing about it? 

To find out, the Chicago American took a cruise on the river. Since the 
sanitary district does not have a boat of its own, it obtained the use of a police 
launch. 


NO POLICING 


This, in itself, seems an oversight. How can pollution on a river be policed 
without a boat? A spokesman for the district says it owned, in 1928, three 
boats, one of them luxury cruiser to show visiting dignitaries the lakefront. 

The American found some floating debris, but not islands of garbage or 
sewage; large oil slicks; and surface bubbles emanating, according to sanitary 
district engineers, from decomposition on the bottom. 
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Sanitary district experts said the oil and debris came from two sources: from 
heavy surface runoff from streets through storm sewers, and from the caving 
in of the deteriorating banks of the river. 

The American’s cruise took place after 2 days of heavy rains. This, said the 
experts, contributed to the dirt and debris in the river. 

The explanation was interesting in view of Brown’s statement that the pic- 
tures shown before the Senate committee were taken during a period of low 
water, when there was little runoff from streets. 

Also observed were several outlets pouring raw sewage into the river. Sani- 
tary district officials said the contribution was negligible. But two 6-foot 
openings poured the entire sewage and industrial waste output from a plant 
employing several thousand persons into the river. 


CONDITION CORRECTED 


Asked why this was permitted, sanitary district officials said the condition is 
being corrected this year by a connection with a large interceptor sewer which 
will take the wastes to a treatment plant. But the plant is oné of the city’s 
oldest. 

This is an isolated instance in the total picture. B. A. Scheidt, chief engi- 
neer for the sanitary district, states that since 1946, more than 98 percent of 
industrial wastes discharged into the river have been removed. 

In 1946, he says, the wastes so discharged were equivalent to a population 
of 3,360,000. As of July 15 there remain enough sources to discharge the equiv- 
alent of a population of 53,000. 


PLAN BOAT PATROL 


This fall, he says, the completion of another interceptor sewer will take out 
another 18,000. 

The sanitary district is also about to get itself a boat and enough men to 
patrol the river to see that no unwatched sewers are built to pour pollution into 
the river. 

In some cases industries have benefited from sanitary district engineers who 
show them how to save their waste material and use it for profit. Notable 
instances are: 

A South Side paint manufacturer which had been dumping sulfuric acid into 
the waterways. District engineers persuaded the plant to spend $100,000 for a 
study on how to reclaim some of the chemicals. As a result the firm spent a 
million dollars for a process to reclaim is waste. 


WASTE TO PROFIT 


A corn products manufacturer was also shown how to use its waste to make 
a profit. 

The sanitary district does not get tough with polluters. It has never taken 
a case to court. One spokesman said: 

“A lot of the surface debris comes from poor dockage (deteriorating banks). 
One of these days we'll push the thing.” 

It could be that if it had been tougher in the past the sanitary district would 
not be worrying about adverse testimony before the Senate committee today. 

Tomorrow: If Chicago gets more water will it hurt navigation and power 
production on the lakes, and the St. Lawrence Seaway; and will it help naviga- 
tion on the Illinois-Mississippi Waterway? 


Scare Tactics ATTACKED: ENGINEERS DEBUNK DIVERSION Fors’ FEAR 
By Wesley Hartzell (last of a series) 


Ships need water to sail in. Chicago wants to take more water from the Great 
Lakes by increasing its diversion. If it does, therefore, the Great Lakes won’t 
have enough water for its ships to sail in. 

Do you recognize this silly syllogism? It’s the simplified form of one of the 
arguments used by Canada and the six Lake States in their attempt to block 
congressional approval of Chicago’s request for a temporary boost in its diversion 
of Lake Michigan water. 
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Now Chicago is partly to blame for some of this fear over the effect on navi- 
gation of its requested increase of 1,000 cubic feet per second in the diversion 
through the Illinois Waterway. 


TEST EMPHASIZED 


In trying to appease opposition we have stated that the diversion would be 
boosted to test, for one thing, its effect on lake levels. We have emphasized the 
test aspects to make sure it is understood that we’re not asking for it permanently. 

We have said the U.S. Corps of Engineers would try to find out how much the 
lake would be lowered. 

This is an insult to the intelligence of the Corps of Engineers. They already 
know, but few people apparently have chosen to listen to the Corps still small 
voice or read its inch-thick report on the subject. 

They know the Great Lakes perhaps better than you know your bathtub. 
They can tell you exactly how much goes into the lakes basin each year and 
where and when and how much of it flows out. 

The real test to be made concerns not lake levels, but public health. This was 
dealt with in an earlier article. 

If Chicago did not take its present quota of water (1,500 cubic feet per second) 
from the lake into the Chicago River to insure navigation in the Illinois Water- 
way the lake would be exactly 0.23 feet higher today or about 2%4 inches, accord- 
ing to the Engineers. 

ONE-INCH DROP 


If Chicago were allowed to take an extra 1,000 cubic feet a second permanently 
the lake would drop 1 inch over a period of 15 years and then stabilize itself at 
the lower level. It would not continue dropping. If the test period were con- 
fined to a year the lakes would drop one-quarter inch. This hardly would inter- 
fere with navigation. 

In the outcries of diversion opponents, a significant section of the Engineers 
report has been completely forgotten. It relates that a permanent diversion of 
1,000 cubic feet a second could easily be compensated for and the lakes not have 
to be lowered at all. 


This compensation could be made for Lakes Michigan and Huron, the report 
reads, “by the construction of one deeply submerged sill in the St. Clair River 
downstream of the Blue Water Bridge at Port Huron, Mich.” 


SILL BARRIER 


The sill would be a barrier to reduce the flow from Lake Huron into the St. 
Clair River. The estimated cost of the sill is $1,530,000. 

The Engineers said the effect of increased diversion on Lakes Erie and Ontario, 
in like manner, could be made at no extra expense at all. 

Lake Superior’s level would not be affected by any amount of diversion at 
Chicago since it is 22 feet higher than Lake Michigan. 


WHO WOULD PAY? 


Who would pay for the $1,530,000 sill in the St. Clair River? The Engineers 
didn’t offer to do so. The Metropolitan Sanitary District of Greater Chicago, 
which is the chief proponent of increased diversion, has made an offer to reim- 
burse Canada for any loss of power production resulting therefrom. 

While officials wouldn’t commit themselves on the St. Clair River sill, it is felt 
the added water on a permanent basis would be well worth the $1,530,000. But 
it is not asking for a permanent boost. 

There is another side to the navigation picture. 

Chicago is more interested in good navigation on the Great Lakes and St. 
Lawrence River than any other party since it stands to gain more as the prin- 
cipal port on the lakes. It stands as the link between the lakes and the vast 
potential of the Illinois-Mississippi Waterway. 


NINE-FOOT LEVEL 


The Corps of Engineers has made a study of its needs. According to H. FP. 
Lawhead, chief of the corps’ hydraulics engineering for the north central area, 
the present 1,500 cubic feet a second, plus the domestic pumpage returned to 
the waterway after treatment, is sufficient to maintain a 9-foot depth for 
barge traffic all the way to the Mississippi River. 
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But low water in the Mississippi itself frequently causes trouble at the Alton 
lock. In dry spells the project depth has sunk as low as 7 feet. Says Law- 
head: “An increase of 1,000 cubic feet a second at Chicago would raise the 
level over the lock sill by 2 inches.” 

If this doesn’t seem like much to you, consider what a hullabaloo Canada 
and the other Lake States are raising over the possible drop of one-quarter 
inch. The Engineers have said the new dam would raise the water level at the 
Alton lock but it would be too deep to interfere with navigation. 


WATER LEVEL RAISED 


In 1957, at a time of low water, the Engineers sought and obtained permission 
of the U.S. Supreme Court (which had under a 1930 decree limited Chicago 
diversion to 1,500 feet) to raise the amount of water taken from the lake. 
The Engineers succeeded in raising the level over the Alton lock almost a foot. 

Another complaint by Canada and other Lake States is that a boost in diver- 
sion would damage power production extensively in the Niagara and St. 
Lawrence Rivers. : 

SMALL POWER LOSS 


Gov. Nelson Rockefeller of New York has denounced the increase and says 
the bill to permit it was drafted “without regard for the rights and property 
of the people of New York” and would cost users of the Great Lakes and St. 
Lawrence River many millions of dollars annually. 

Would it? The only study of this possible loss has been made by the Corps 
of Engineers. Its report, made in 1957 when the contemplated diversion was 
3 years instead of 1, as now proposed, says of the loss: 

“The loss of dependable capacity from the * * * increase in diversion at 
Chicago would be of such temporary character and small magnitude that pro- 
vision of any replacement would not be justified.” 

Moreover, the sanitary district has offered to make good any monetary loss 
through impairment of power. 

The Corps of Engineers has studied the situation closely enough to arrive 
at a monetary figure for the annual net loss of power from a permanent boost 
in Chicago diversion of 1,000 cubie feet a second. It’s $708,000. 


Why then the vociferous opposition? 


POLITICAL FOOTBALL 


For one thing, the issue of Chicago diversion has become involved in local 
politics in the six opposing States and Canada—an emotional battle ery like 
the issue of integration down South. The politicians raise a ery of “Chicago's 
water steal” to win votes for themselves. 

For another, the other cities on the lakes are probably jealous of Chicago’s 
potential as a port. Its position at the gateway of lakes traffic to the whole 
Mississippi Valley insures it the lion’s share of Great Lakes trade. 

The other cities may become like Shakespeare’s scorned woman. 

Hell hath no fury like her. 


CHIcAGO, ILL., August 14, 1959. 
Senator RoBert Kerr, 


Senate Office Building, Washington, D.C.: 


In connection with the water diversion measure now pending, I invite your 
attention to the following editorial, “Step Down, Milwaukee,” appearing in the 
Chicago American, Sunday, August 16. 

E. P. Doyte, 
Executive Editor. 
Text follows: 
““STEP DOWN, MILWAUKEE’ 


“It has been a hot summer in Milwaukee, too, and we sympathize with the 
thousands of Milwaukeeans who can’t use their beaches any more. Milwaukee’s 
sewage has polluted the lake water so badly that anyone who swims at its 
beaches is in danger of disease; all of Milwaukee County’s seven big beaches 
have been closed, and at least two of them will stay closed. 

Milwaukee is the city that keeps telling Federal authorities that Chicago 
handles its sewage problems all wrong and should be forced to adopt Milwaukee’s 
methods. Somehow, we feel that its case has been weakened. 
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“Chicago is the only Great Lakes city which does not pour sewage into the 
lakes. Milwaukee, which does, wants us to junk out great sewage disposal 
system and empty our treated sewage into Lake Michigan. 

“Milwaukee has been one of the leaders in a frantic battle to stop Chicago 
from diverting extra water from Lake Michigan into the Illinois Waterway. 

“The opponents’ main target is a bill, to be voted on by the Senate Public 
Works Committee tomorrow, which would allow Chicago to divert an additional 
1,000 cubic feet of water a second from the lake for a 1-year test period; the 
water is needed to flush the waterway, into which Chicago’s treated effluent is 
poured, and to make navigation easier. 

“Besides trying to block the bill in Congress, six Great Lakes States have filed 
suit in a Federal district court aimed at forcing Chicago to return its treated 
sewage to the lake as Milwaukee does. We hope that the court will judge that 
plea in the light of Milwaukee's troubles. 

“The sewage problem in Milwaukee appears to be insoluble. Dr. E. R. Krum- 
biegel, the city’s health commissioner, said it would cost $500 million to rebuild. 
Milwaukee’s sewers could be kept apart—and that, he said, is ‘probably econom- 
ically impossible.’ 

“ ‘Chlorinating the water near the shore would also be too expensive,’ said Dr. 
Krumbiegel. The only solution he saw was to build swimming pools along the 
shore ; the lake is ruined for bathers. 

“This poisoning of Milwaukee’s most magnificent asset does not strike us as 
an example to be followed. Since the opponents of lake diversion have developed 
argumentproof minds, we doubt that the sorry tesson of Milwaukee will silence 
them, but at least we hope that in future debates Milwaukee will stay modestly 
on the sidelines and call as little attention to iself as possible.” 


Cicero, Inx., August 8, 1959. 
Hon. ROBERT KERR, 
Chairman, Subcommittee on Public Works on Rivers and Harbors, Washington, 
DAC. 

Dear Sir: I am writing to impart what information I can to help you and other 
Congressmen to arrive at a favorable decision for Chicago to increase the diver- 
sion of additional water for use in its waterways to clear up pollution of the 
rivers from the effluent of its sewerage treatment plants; also, to forbid the return 
of any waters or effluent into Lake Michigan. 

Being a resident of Cicero, Ill, and owning property near Stoughton, Wis., 
which is about 15 miles south of Madison, capital of the State of Wisconsin, I 
am able to give you information as to pollution, which Senators Wiley and 
Proxmire would not give to you or to other Congressmen. 

During World War II the city of Madison was permitted to discharge, tempo- 
rarily, effluent from its sewerage treatment plant into Lake Menona, which is on 
the outskirts of Madison. The people residing around this lake complained so 
bitterly about the stench and solids which were discharged and that the lake was 
being destroyed by the algae which was created by the nitrogen from the 
effluent, that I believe the city of Madison was taken to court and ordered to 
bypass the lake. 

The city of Madison then bypassed Lake Menona and then discharged the 
effluent into the Yahara River, which runs through Lakes Waubesa and Kegonsa 
(on which I own property), and through the city of Stoughton. 

May I take a few moments to elaborate about Lake Kegonsa ? 

Lake Kegonsa was used by the Indians, who were settled in Wisconsin, as 
their camping grounds and they named it Lake Kegonsa, meaning “Lake Beau- 
tiful.”. Before World War II and the dumping of the effluent into the river, 
the oldtimers say you could go out onto the lake at 25 feet depth of water and 
drop a dime and see it go down to the bottom of the lake. Now in the summer 
you cannot see the bottom in 2 feet of water because of algae created by the 
effluent. 

As previously stated, the Yahara River and Lakes Waubesa and Kegonsa had 
the effluent from the city of Madison flowing through them. The effluent created 
nitrogen and, in turn, algae. As you know, fish breathe in air from the water 
through their gills, but waters of the above river and lakes were so polluted 
that the fish were dying by the tons. We have a picture that shows dead fish 
from shore to shore across the river below Stoughton. Cats and birds could walk 
out on the algae in the lake with no fear of sinking into the water. 
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The people living near Lakes Waubesa and Kegonsa and the city of Stoughton 
and surrounding areas were so nauseated by the stench, and becoming ill, that 
thousands of dollars were spent for suits in various courts and the case went up 
to the U.S. Supreme Court, and Madison was instructed to bypass these lakes 
and cities by using Bad Fish Creek for discharging of their effluent. All people 
in that area then fought to keep the effluent away. No one wanted it. These 
facts and even pictures are a matter of record in the courts. 

As for the city of Milwaukee discharging the effluent from their sewerage 
treatment plant into the waters of Lake Michigan, I have visited friends residing 
in Milwaukee and they have shown us how the solidse and effluent float in the 
Milwaukee River and Lake Michigan in downtown Milwaukee. They say that 
Lake Michigan is polluted by this effluent and they dare not go swimming or bath- 
ing in Lake Michigan near Milwaukee. The people of Milwaukee generally go 
up a number of miles or go down past the Illinois-Wisconsin border on the shore 
of Lake Michigan to bathe or swim. As for their drinking water, they say it is 
terrible to drink because of the chemicals. No doubt the water causes typhoid 
fever in Milwaukee and surrounding areas. : 

I believe that Congress should pass laws to forbid dumping of any effluent or 
other uischarges into any of the Great Lakes or any tributary running into these 
lakes or any other lakes where people bathe or use water for drinking. 

If there is any question, I would be happy to answer or obtain the factual matter 
to present to you or any other interested party on this controversy. 

I would appreciate if you would make this letter a part of the record of your 
committee’s report. 

Thank you. 

Sincerely yours, 
JOHN R. MAcK. 
x 





